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The New Privatisation
and Post-privatisation
Control Act

Vladimir Penkov, Milena Gaidarska

The new Privatisation and Post-privatisation Control Act (“the new
Privatisation Act”) entered into force on 23 March 2002, introducing
substantial changes in the terms and conditions and the techniques
of the privatisation process.

The Privatisation Agency is the only body authorised under the
new Act to prepare and sign privatisation deals with state-owned
assets, while preserving the powers of Municipal Councils with
regard to the municipal assets. The concentration of the powers
to prepare and sign privatisation deals in one single government
authority may be considered to be a prerequisite for the
application of uniform criteria to different privatisation
procedures and to different bidders, which can be pointed out as
an advantage of the new law.

On the other hand, the new Act separates the post-privatisation
control authority (the Post-privatisation Control Agency) from the
privatisation authority, thus creating the potential risk of different
treatment of the same transaction by the authority that has
concluded it and the authority that supervises its implementation.

The government interest in all companies is deemed to be offered for
privatisation as from the effective date of the new Privatisation Act. An
exception to this rule is the governmentinterest in the companies put
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HoBusim 3akon
3a npuBamu3sauus
u caegnpuBamusauuoHen koHmpon

Bragumup [lTerkoB, Munena latigapcka

Ha 23.03.2002 2. Baese 6 cunaa HoBusim 3akoH 3a npuBamusauust u
cregnpuBamusauuoner konmpon (3MCK), ¢ koimo ce BbBegoxa
cbwecmBeru usmeHeHust 6 pega, HauuHume u ycroBusima 3a
npuBamusauus.

EguncmBenusim opean, onpaBomotuer cberacHo HoBust 3akoH ga
nogeomBsi u ckatouBa npubamusauuorHu cgeaku no omHoweHue
Ha akmuBu - gbpkabra cobcmBerocm e AzeHuusma 3a
npuBamusauus (A1), npu 3anaszBane npaBomowusima Ha
obwuHckume cbbemu 3a akmuBume - obwuHcka coocmberocm.
CbcpegomouabaHemo Ha npaBomowusima no nogzomoBkama u
ckatoubanemo Ha npubamusauuonHume cgeaku 6 equx gbprkabet
opeaH moke ga ce paserekga kamo npegnocmabka 3a
npuaazavemo Ha egHakBu kpumepuu npu  pasauuHume
npubamusayuoHHU Npouegypu U  CNPSIMO  PasAUYHUME
kaHgugamu, koemo moke ga ce omueme 3a npegumcmBo Ha
HoBust 3akoH.

Om gpyza cmpaHa, npoBegeromo 6 3MCK pasgereHue Ha
opeaHume Ha caegnpubamusauuored koHmpon (AzeHuusima 3a
cregnpuBamusauuoHed  koHmpoa) om  npuBamusupawume
opeaHu Hocu B cebe cu nomeHuuareH puck om pasauuto
mpemupaHe Ha egHa U cbwa cgeaka om opeana, kodmo s e
ckatouua u opeata, kotimo caegu 3a usnbAHeHUemo .
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Dear clients, colleagues and friends,

I remain

ﬂpaeu Kjiuenmu, Koaecu u npusimenu,

This is the new issue of our newsletter, where we have combined the new features of its
lay-out with its distinctive style.

As announced in the previous issue, here you are going to find the initial comments on the
Privatisation Act and the new Questions and Answers section.

Some interesting issues are covered in the articles on the investment disputes between
governments and foreign nationals and the registration arrangements for large tax-payers.
In the context of the forthcoming privatisation of BTC, it is interesting to see also the new
legal framework of the telecommunications market outlined in this issue.

Hopefully this publication will contribute to keeping you better informed. We shall highly
appreciate your recommendations and ideas of ways to improve our newsletter. Meanwhile,

Sincerely yours, . B

i P
Vladimir Penkov ™ :; A L
L

e

Ilpeo Bac e nopednusm 6poti, 8 KOUMo Haped ¢ HOBOCMuUMe 6 OU3AUHA U NPEOCMABAHEMO HA CMamuume cme 3and3uiu

UBNUMAHUA NOYEPK HA UHPOPMAYUOHHUA DIOAEIUH.

B coomeemcmeue ¢ 06464eHuemo 6 MUuHAAUA 6p0171 wuie Hamepume nspeu Komenmap Ha 3axkona 3a npueamusayuama, Kakmo

u Hogama pybpuka “Bsnpocu u omeosopu”.

Hnmepec we npeduszsuxam cmamuume, nocéemeHu Ha UHEECMUYUOHHUNE CHOPOGE MENCOY ObPIHCABU U 2PANCOAHU OM OpYeU
0BpoIcasy u Ha pexcuma na pecucmpayuima na m.uap. “I'osemu danskoniamyu”.
Hnmepecna, npedsuo npeocmoswama npusamusayusi na bTK, e cmamuama, noceéemena na Hoeama npasHa pamxa Ha

0a.1eK0CHoOUuumenHus naap.

Ommogo ce Hadssame, ue ¢ Mosa uzoauue donpuHacame 3a no-ooopama Bu ungopmuparnocm. e ce paosame na Bawume

npenopsKu U uoeu ¢ 021e0 N000OPA8aHe HA U30AHUEMO.
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Toan nHGOpMALMOHEH GIONETUH € NPefHa3HAYeH 3a KNMEHTUTE 1 NPOMECUOHANHUTE KOHTAKTI Ha
Ilera WntepKoHcynt - lenkoB, Mapkos & [lapTHbopu, KakTO M 32 BCUYKN 3aUHTEPECOBAHN
yntatenn. Hdopmauusta v CTaHOBWMLIATA, KOUTO Ce CbAbpXar B HEro He MpeAcTaBnsear
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KOHKPETEH NPOdECUOHANEH CbBET OTHOCHO KOHKPETHU CUTYaLim.
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on the list specified in the Act, which is offered
for privatisation at a decision of Parliament.

Any previous preferential treatment in the
privatisation process, including the option for
deferred payment of the price by the so-called
“employees’ and managers’ companies” and
the opportunity for employees and managers of
the privatized companies to take part in the
process at reduced prices (employee and
management buy-out schemes) is repeled. This new feature of the
legislation governing the privatisation process may be considered to be
a positive change, ensuring equal treatment of all entities participating
in privatisation procedures and enhanced competitiveness of serious
investors.

Non-cash payment under privatisation deals is allowed only for
enterprises put on the special list approved by the Council of Ministers
and only to the extent specified therein. There exists no opportunity
for non-cash payment where parts of enterprises are sold.

There is a prohibition on the re-negotiation of any commitments
under privatisation agreements. The ruling out of this opportunity
may put investors in a quite difficult position, especially in the event
of substantial changes of the socio-economic conditions prevailing
at the time of the conclusion of the privatisation deal. Regarding the
terms for which the obligations are undertaken, it is recommendable
such a possibility to be provisioned again with a view not to put the
privatised companies in difficult situation.

The new Privatisation Act does not include any longer a provision
equivalent to § 6a of the old law, which provided for a preclusive time
limit to advise the Privatisation Agency of any accounts receivable
from the privatized enterprises. Still, § 17, para 6 preserves the validity
of the repealed § 6a with regard to privatisation deals concluded prior
to the effective date of the new Privatisation Act. The abrogation of
these provisions protects the interests of creditors to privatized
enterprises but it generates some uncertainty for investors due to the
risk of unexpected and undisclosed accounts debts of the enterprise
to occur after the end of the privatisation procedure.

By virtue of the new Privatisation Act the Supervisory Board of the
Privatisation Agency approves privatisation deals exceeding the
amount, specified in the Statutory Regulations of the Privatisation
Agency, concluded through publicly announced competition or a
public tender and deals and only as regards their compliance with
legal regulations and strategies, approved by the National Assembly.

The analysis of the new Privatisation Act reveals willingness to
accelerate the privatisation procedures, to achieve greater
transparency and to remove a number of problems that surfaced in
the course of the implementation of the previous arrangements.
Time will show whether the new provisions regulating the
privatisation and post-privatisation process are felicitous or not.

AbpkaBromo yuacmue 8b8 Bcuuku gpyskecmBa ce cuuma 3a 0bs-
BeHo 3a npuBamusauus om Bausanemo Ha 3MCK 6 cuaa. Kamo us-
katoueHue om mobBa npabuno gbpkabrHomo yuacmue 6 gpykecm-
Bama, nocoueru 6 cnucbka kbm 3akona ce 00s6s6a ¢ Pewenue Ha
HapogHomo cbbpaHue.

Ommensim ce Bcuuku cowecmByBawu goceza npedeperuuu npu
ysacmue 6 npuBamusauuoHHume npouegypu, 8 moba uucao npe-
depeHuUUMe 33 Pa3sCpPOUEHO NAAWAHE HA UeHama Ha m.Hap. pa-
oomuuecko-menugkbpeku gpyskecmBa, kakmo u npedeperuuu-
me Ha pabomHuuume u cay:kumeaume Ha npuBamusupauiomo ce
gpykecmBo 3a 3akynyBane Ha akuuu no 3auwkeHu uenu. ToBa
HoBo noaokerue B HopmamuBHama ypegba Ha npubamusauuoH-
Hust npouec onpegeaeHo moxke ga ce okauecmbu kamo noaoxku-
meAHa npomsiHa, ocuzypsibawa pabronocmaberocm Ha Bcuuku
cmonatcku cybekmu — yuacmHuyu 6 npuBamusauuoHHu npoue-
gypu u 3acuaBare Ha konkypenmHo cnocobHocmma Ha kaHguga-
MU CbC CEPUO3HU UHBECMUUUOHHU HAMepPeHUS.

MAaawgaxus ¢ HenapuuHu cpegcmBa no npuBamusauuorHu cgeaku
ce gonycka camo 3a npegnpusimusima, Bkatoueru 6 cneuuaaHo us-
zomBeH 3a ueama cnucbk, ogodper om MC u mo camo 3a yacmma
om kanumaaa, nocouera 6 cnucvka. He e npegbugena Bbamoxk-
HOCM 3a NAAWaHusi ¢ HenapuuHu cpegemBa npu npogakbama Ha
060cobeHu yacmu.

BbBegena e 3abpaHa 3a npegozoBapsite Ha 3agbakeHust, noemu 8
npubamusauuorHu gozobopu. Vskaioubaremo Ha nogoOHa Bb3-
moskHocm, ocobeHo npu HacmbnBaHemo Ha cbuecmbeHa npomsi-
Ha 6 obwecmBeno-ukoHomuueckume ycaoBusi, npu koumo npuba-
musauuoHHama cgeaka e 6una ckaouena, moke ga usnpabu un-
Becmumopume npeg cepuosHu 3ampygHeHusi. Kamo ce umam
npegbug cpokobeme, 3a koumo ce noemam 3agbakerusima, moke
ga ce npenopbya omHoBo ga ce gonycHe makaBa BbamokHocm, ¢
o2reg ga He ce nocmabsm npuBamusuparume gpykecmBa 6
mexkko noaoxkenue.

3MMCK He cbgbpika pasnopegba, aHarozuuHa Ha § 6a om cmapust 3a-
ko, npegBukgawa npekaysuBen cpok 3a yBegomsBare Ha Acen-
uusima 3a npubamusauust omHocHo B3emanusi kbm npuBamusupa-
womo ce npegnpusimue. Bee nak, §17, ar.6 3anasba geticmBuemo
Ha ommeHeHus §6a no omHoweHue Ha npuBamusauuoHHUMe
cgenku, ckatoueru go Bausanemo Ha 3IMCK 8 cura. OmmsiHama Ha
komenmupaHusi napazpad om egHa cmpana 3awumaba uHmepe-
cume Ha kpegumopume Ha npuBamusupawiomo ce npegnpus-
mue, HO OM gpy2a Cmpaxa cb3gaba onpegeaeHa HecuzypHOCM 3a
unBecmumopa, nopogera om pucka om nosibama Ha Henpegbu-
geHu u HeobsiBeru 6 xoga Ha npuBamusauuoHHama npouegypa
B3emaHus kbm npegnpusimuemo.

CvenacHo HoBust 3akon HagsopHusim cbBem Ha A2eHuusi 3a npuBa-
musauusi ogobpsBa npuBamusauuonHume cgeaku Hag cmo-
Hocmma, nocoueHa 6 ycmpoticmBerusi npaBuaruk Ha AeeHuusima
3a npuBamusauusi, ckatoueHu upes nybauuro onobecmen korkypc
UAU NyOAUYEH Mbp2 U MO CamMmo OMHOCHO MsixHama 3akoHOCboo-
pasHocm u 3a cbomBemcmBuemo um ¢ ogobpeHume om Hapog-
HOMO cbOpaHUe cmpameauu.

Anaauzbm Ha 3I1CK paskpuBa 3akoHogameaen cmpemedk, HacoueH
kom yckopsiBare Ha npuBamusauuoHHume npouecu, nocmuzaHe
Ha Nno-z0AfiMa MpaHcnapeHmMHocm u omcmpatsiBate Ha peguua
npobaemu, Harokuau ce 6 npakmukama 66 Bpbska ¢ npunazare-
mo Ha cmapusi npubamusauuoreH 3akoH. Aaau HoBume Hopma-
muBHU noAoskeHus, pezyAupauiu npuBamusauUoHHUs U cAeg-npu-
BamusauuoHHus npouec we ce okakam ygauru we nokake Obge-
wemo.
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Settlement of Investment Disputes
between States and Nationals
of Other States

Dimiter Slavchev

Bulgaria joined the Convention on the
Settlement of Investment Disputes between
States and Nationals of Other States by
ratifying it with an Act of Parliament on 4
October 2000. The Convention entered into
force for Bulgaria on 13 May 2001.

Undoubtedly,  Bulgaria’s joining the
Convention will play a positive role in the
improvement of the overall economic
climate for foreign investors. The opportunity for foreign investors to
seek remedy and claim compensation directly from the Bulgarian
State before an international tribunal is an important prerequisite for
providing greater guarantees to investors in connection with the
protection of their rights that have been violated by the State.

The main authority to examine and resolve investment disputes is
the International Centre for Settlement of Investment Disputes
(ICSID) at the Head Office of the International Bank for
Reconstruction and Development, The main objective of ICSID is to
provide mechanisms for conciliation and arbitration of investment
disputes between the Contracting States and nationals of other
States brought under the Convention.

ICSID has full international legal personality and its legal capacity
includes the capacity to conclude agreements, to acquire and
dispose of movable and immovable assets, and to bring
proceedings.

Cenerally, the jurisdiction of the Centre extends to any legal dispute
rising directly out of an investment between a Contracting State (or
any constituent subdivision or agency of a Contracting State
designated to the Centre by that State) and a national of another
Contracting State, which the parties to the dispute consent in writing
to submit to the Centre. When parties have given their consent, no
party may withdraw its consent unilaterally.

The Convention requires that the consent of the parties to
arbitration under the Convention be deemed consent to arbitration
by the Centre to the exclusion of any other remedy. However, any
Contracting State may require the exhaustion of local administrative
or judicial remedies as a condition for its consent to arbitration.

It is important to note that the Convention gives a broad definition
of the term “National of another Contracting State”, which means:

*Any natural person who had the nationality of a Contracting
State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to
conciliation or arbitration; and

* Any juridical person which had the nationality of a
Contracting State other than the State party to the dispute and
any juridical person which had the nationality of the
Contracting State party to the dispute and which, because of
foreign control, the parties have agreed should be treated as a
national of another Contracting State for the purposes of the
Convention.

Ypekgane Ha uHBecmuyuoHHu
cnopoBe mekgy gbpkabu u
2pakgaHu Ha gpyau gbpxkabu

Aumumsp CraBueb

bbacapust ce npucbeguru kbm KonBenuusima 3a ypeskgae Ha uh-
BecmuuuonHu cnopoBe mexkgy gbpkabu u epakgaHu Ha gpyeu
gbpkaBu, pamuduuupatku s cbe 3akoH, npuem om 38-mo Hapog-
Ho cbbpatue Ha 4.10.2000 2. Mo omHoweHue Ha bbazapust koHBeH-
uusima Baese B8 cuaa Ha 13.05.2001 e.

HecbmHeHo npucbeguHsiBatemo Ha Hawama cmpara kbm korBer-
uusima wie uma noAokUmeAHo 3HaueHue ¢ oeaeg nogobpsibaremo
Ha obwus cmonaHcku kaumam 3a uykgecmpanHume unBecmu-
mopu. MpegBugeHama BbamokHocm uykgecmpaner unBecmu-
mop ga mbpcu omzoBopHocM U ga npemeHgupa obeswemeHue
npsiko om bbacapckama gbprkaba npeg mekgyHapoger mpubyHaa
e BakHa npegnocmabka 3a 3acuaBaHe Ha 2apaHuuume 3a uHBec-
mumopume 668 Bpb3ka cbc 3awuMama Ha HapyweHu mexHu npa-
Ba om cmpana Ha gbpkaBama.

OcHoBHusim opeaH, kolimo paseaeskga u paspewaba urbecmuuu-
oHHume cnopoBe e MexkgyHapogHusim ueHmbp 3a paspewabane
Ha uHBecmuuuoHHU cnopoBe, cbe cegauwe B ueHmMpaaHus oduc
Ha MexkgyHapogHama Oanka 3a Bb3cmarobsibare u pasBumue.
OcHoBHama uea Ha LleHmbpa e ga ocuzypsiBa mexaHu3mu 3a nomu-
peHue u apobumpak Ha unbecmuuuoHHu cnopoBe mekgy gozoBa-
psiwume gbprkaBu u epakgaru Ha gpyeu gozoBapsiwuu gbpkabu 8
cbomBemcmBue ¢ pasnopegbume Ha koHBeHuusima.

Llenmbpbm uma nbaHa meXkgyHapogHa npabocybekmrocm, kamo
topuguueckama my npaBocnocobrocm Bkaiouba komnemenuuu-
me ga ckaiouba gozoBopu, ga npugobuba u ga ce pasnopexkga c
gbuwkumo u Hegbukumo umyuwiecmbo u ga obpasyba gena.

Kamo ugino topucgukuusima Ha Llenmbpa o6xBawa Bceku npsiko
npousmuuaw, om ocbuecmbsbaqe Ha uHBecmuuus npabeH cnop
mekgy gozoBapsiuta gbprkaBa (uau Besiko cbemaBho nogpasgeaeHue
UAU azeHuust Ha gozoBapsiwia gbprkaba, HasHaueru om masu gbpika-
Ba kem Lienmbpa) u epakgaHuH Ha gpyza gozoBapsiwa gbpskaba, kod-
MO CMpaHuUme No CNopa NUCMEHO Ca Ce Ch2AACUAU ga BHecam 3a
paseneskgare om Lienmbpa. Caeg kamo cmpanume ca gaau cbeaacu-
emo cu Hukost om msix He Moske egHOCMPAHHO ga 20 oOMMezAU.

KonBeruusima usuckBa, cberacuemo Ha cmpaHume 3a apobumpak ga
e cuuma 3a cberacue 3a apbumpak Ha Lienmbpa u ga uskatouBa Bcsi-
kakBo gpyzo cpegcmBo 3a cbgebHa sawuma. Beska gozoBapsiwia
gbpkaBa no konBeHuusima moske obaue ga usucka usuepnBaHemo
Ha mecmHume agmuHucmpamuBHu uau topuguuecku cpegemba 3a
cbgebHa 3awuma kamo ycaoBue 3a cBoemo cheaacue 3a apoumpak.

BakHo e ga noguepmaem, ue KonBeHuusima gedurupa wupoko
noHsimuemo “2pakgaHuH Ha gpyea gozoBapsiuia gbprkaba”, koemo
obxBawa:

* Bcesko ¢usuuecko auue, koemo npumeskaBa epakgarcmBo-
mo Ha gozoBapsiuiama ce gbpkaba, pasauuHo om gbpikaba-
ma — cmpaHa no cnopa, kem gamama, Ha kosimo cmpatume
ca ce CbeAACUAU ga BHecam cnopa 3a paseaexkgane; u

* Bcsko topuguuecko auue, koemo uma HauuoHaaHocmma Ha
goeoBapsiwama gbpkaBa, pasauuHa om gbprkaBama —
cmpana no cnopa, kakmo u Besiko topuguuecko auue, koe-
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As is seen from the above, the scope of the Convention is focused
only on the protection of the interests of foreign investors who may
be natural or juridical persons, traders or non-traders, with private
or public capital or capital fully owned by foreign persons. The latter
is of particular importance as it practically includes all juridical
persons with foreign interest or control who have an office of
business in Bulgaria.

The Convention provides for two types of procedure — conciliation
and arbitration. The common feature of both procedures is that they
are initiated upon request submitted to the ICSID General
Secretary, describing the subject-matter of the dispute, the identity
of the parties and their consent to conciliation in accordance with
the Conciliation or Arbitration Rules. However, the General
Secretary may decide not to register the application if, in his
judgement, the dispute goes definitely beyond the jurisdiction of
ICSID. There is no separate procedure for appeal against the refusal
of the General Secretary.

The objective of the conciliation procedure is to clarify the dispute
between the parties and encourage them to reach an agreement
under mutually acceptable terms and conditions. When such an
agreement is reached, the Conciliation Panel will prepare a report,
specifying the subject-matter of the dispute and the fact that the
parties have reached an agreement.

The arbitration procedure, too, contains some conciliation
elements. Even the Arbitration Tribunal consists of an odd
number of members called “conciliators”. The tribunal will
settle the dispute in accordance with the applicable law to
which the parties have consented or, in the absence of such
consent, in accordance with the laws of the Contracting State
party to the dispute, or any provisions of international law that
may be applicable to the specific dispute. The tribunal may not
rule that a decision is non liquet on grounds of silence of lack of
clarity of the law. On the other hand, the tribunal has the
capacity to settle the dispute ex aequo et bono provided that the
parties have given their consent to this approach.

The tribunal issues its award by a majority of the votes, while
the award should address each issue submitted to it and
outline the reasons thereof. The arbitration award is binding
on the parties and it is not subject to appeal or any other
remedy, except for the cases specified in the Convention.
For example, a request for review of the award may be
served to the General Secretary on the basis of the detection
of a fact that may substantially influence the arbitration
award provided that the tribunal or the applicant was not
aware of such fact on the date of the award. Cancellation of
the award may be requested again through the Secretary
General only in any of the following cases: the tribunal has
been constituted wrongly; the tribunal has obviously
exceeded its powers; where corruption of a member of the
tribunal has been established; where the award does not
specify the underlying reasons.

The arbitration award is enforced under the laws applicable to
the enforceable court judgements in the State on whose territory
the enforcement is requested to take place. The Convention
states explicitly that the provisions concerning the recognition
and enforcement of arbitration awards should not be construed
as deviation from the laws in any Contracting State related to the
immunity of States or from the laws of any State that is foreign
with regard to the enforcement of judgements.

In conclusion, one can say that Bulgaria’s accession to the
Convention is an important and telling sign of this country’s

MO UMa HauuoHaAHocmma Ha gozoBapsiwama gbpkaba —
cmpata no cnopa u koemo nopagu uykgecmparen koHm-
pOA CMpaHume ca ce cnopasymeAu, ye mpsibBa ga Gbge
mpemupaHo kamo HauuoHaAHO AuUE Ha gpyea gozoBapsiwa
gbpkaba 3a ueaume Ha koHBeHuusima.

BugHo om zopHomo, 0bxBambm Ha korBeruusima e HacoueH eguHc-
mbeHo kbm 3awuma Ha uHmepecume Ha uyskgecmpanHume unbec-
mumopu, koumo mozam ga Obgam ¢usuuecku uau opuguuecku
Auua, mbpzoBuu uAu HembpzoBuuy, € YacmHu uAu gbpikaBru kanuma-
AU uAu ¢ kanumana usugino 8 npumeskarue Ha uykgecmpanHu Auug.
MocaegHomo e ocobero BakHo, mbli kamo Bkatouba npakmuuecku
Beuuku topuguuecku auua ¢ uykgecmpatHo yuacmue uau nog konm-
poA Ha uykgecmparHo Auue, koumo umam cegaauuwe 6 bbaeapust.

KonBeruusima npegBuskga npuaazasemo Ha gBa muna npouegypu —
3a nomupeHue u 3a apbumpaxk. Obwomo u npu gBeme npouegypu
e, ue me ce uHuUUUpam ¢ moaba go 2eHepantusi cekpemap Ha Llen-
mbpa, 6 kosimo ce onucBam npegmembm Ha cnopa, CamoAUYHOCM-
ma Ha cmpaHume U MsXHOMO Ch2Aacue 3a NOMUpeHue cboOpasHo
npouegypHume npabuaa 3a obpasyBaHe Ha NOMUPUMEAHO UAU ap-
Bumpakto npousBogcmBo. leHepasHusim cekpemap moke obaue
ga He peaucmpupa moabama, ako npeugHu, ye cnopbm kamezopuu-
Ho e u3bbH topucgukuusima Ha Lienmbpa. He e npegBugera omgea-
Ha npouegypa 3a obxkaaBaHe Ha omkasa Ha 2eHepaarus cekpemap.

Lleama Ha nomupumeatomo npousbogcmBo e ga ussicHu cnopa
mexkgy cmpatnume u ga 2u momuBupa no makb6 HauuH, ye me ga
nocmuzHam cnopasymeHue nomeskgy cu npu 83aumHo npuemaubu
ycroBusi. Mpu nocmuzade Ha makoBa cnopasymerue nomupumen-
Hama komucust mpsi68a ga uszomBu gokaag, 6 kotimo ga ombene-
ku npegmema Ha cnopa u o6cmosimeacmBomo, ye cmpaume ca
goCMU2HaAU go cnopasymeHue.

Apbumpaxksomo npouszBogcmBo cbuio cbgbprka 6 cobcmbeHa-
ma cu npouegypa nomMupumeAHu eremeHmu, gopu apoumpaxk-
HUsIM mpubyHaA ce cbcmou om HeuemeH Opoll Auua, HapeyueHu
nomupumenau. TpubyHabm pewaba cnopa cbobpasHo 3akoHoBu-
me HopMU, no koumo cmpaHume ca ce cnopasymeAu, a npu Aun-
cama Ha makoBa cnopasymeHnue — no 3akoHume Ha gozoBapsiuia-
ma ce gbprkaBa — cmpana no cnopa, kakmo u Ha 6asama Ha ma-
kuBa Hopmu Ha mexkgyHapogHomo npabo, kakBumo mozke ga Ob-
gam npuaoxkumu no korkpemtust cnop. Tpubynaabm He moke ga
00s518u peweHue 3a non liquet (HesicHo) Bb3 ocHoBa Ha mbAuaHue
UAU HesicHoma Ha 3akoHa. Om gpyea cmpaHa, mpubyHaAbm uma
npaBomowust ga paspetuu cnopa ex aequo et bono (no cnpaBegau-
Bocm u gobpocbBecmHocm) B cayvad, ue cmpaHume ce cnopa-
3ymesim 3a mobBa.

TpubyHarbm pewaBa Bbnpocume ¢ mHosuHcmBo Ha 2aacoBeme, a
peweruemo mpsibba ga omeoBapsi Ha Bceku Bbnpoc, npegcma-
BeH Ha mpubyHara U ga usAaza apeymeHmume, Ha koumo mo ce
ocHobaba. ApbumpakHomo petweHue e 3agbrkumeaHo 3a cmpa-
Hume u He nogaeku Ha obkanBare uau Ha HskakBo gpyeo cpegc-
mbo 3a cbgebHa 3awuma ocBeH Ha npegBugeHume 6 konBenuusi-
ma ocHobanusi. Taka uckare 3a npepasereXkgaHe Ha peweHuemo
mozke ga ce Hanpabu npeg zeqepantust cekpemap B3 ocHoBa Ha
omkpuBane Ha pakm om makoBa ecmecmbo, koemo cbuecmBe-
HO ga Bausie Bbpxy apbumpakHomo peweHue npu ycroBue, ue
mosu ¢akm He e Oua usBecmeH Ha mpubyHana U Ha MOAUMEAS
kbm gamama Ha usgaBaHe Ha peweHuemo. OmmsiHa Ha peweHu-
emo nbk moxke ga ce ucka upes eenepantusi cekpemap camo 6
cregHume cayvau: kozamo mpubyHaabm e yupegeH HenpaBuAHo;
koeamo mpubyHarbm 58Ho e npeBuwua npaBomowusima cu;
kozamo e Hanuue kopynuusi om cmpaHa Ha uAeH Ha mpubyHana;
koeamo 6 peweruemo He ca usrokeHu npuduHume, Ha koumo
mo ce ocHoBaba.
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willingness to create a more favourable investment environment
oriented to integration in the processes underway on international
markets, giving the opportunity for foreign investors to enjoy
additional guarantees and remedies in the event of infringement
upon their rights.

Reversal of Enforceable
Judgements = Some Interesting
Aspects

Stephan Tzakov

In the previous issues of Lega InterConsult News we outlined some
controversial matters related to appellate and cassation appeal and
what is left for this issue is to tackle the next and last remedy against
wrong judgements, i.e. the reversal of enforceable judgements.

In the wake of the judicial reform in 1997, the reversal remained the
only extraordinary way of attacking court judgements. This remedy
is applied to enforceable judgements, i.e. after exhaustion or
missing of all opportunities for appeal. Reversals are regulated in
Articles 231 to 236 of the Civil Procedure Code (CPC). In this
connection, we would like to focus on some interesting aspects of
court practices in the application of these provisions.

1. In accordance with the well-established practices of the
Supreme Administrative Court (SAC), it is not possible for a
judgement to be reversed if it has been issued by a five-member
panel of judges from the SAC. The court is of the opinion that there
exists no higher level than the five-member panel and therefore the
reversal of its judgement is inadmissible. Whether this practice
deprives legal persons from their right to seek remedy in the case of
infringement of their interests or not is a separate issue.

2. The parties to a dispute may settle it by reaching an agreement
before the court in which the litigation is pending. The agreement is
subject to approval by a court ruling. Court practice shows that such
agreements and the rulings confirming them are not subject to

V13nbAHeHUemo Ha apbumpakHomo peweHue ce usBbpwiBa no 3a-
koHume, omHacsiuiu ce go usnbAHeHue Ha Baesaume B cuna cbged-
Hu peweHus 6 gbprkaBama, Ha yusimo mepumopusi ce ucka mako-
Ba usnbarerue. B konBeruusima ce cbgbpika uspuutama yeobop-
ka, ue pasnopegbume omHocHO npusHaBaHemo u usnNbAHEHUEMO
Ha apbumpaxkrume peweHusi He cregBa ga ce mbakyBam kamo
omkaoHsiBane om 3akonume, koumo ca 8 cuna 6u6 Bcska om go-
2obapsiume gbpkabu u ce omHacsm go umyHumema Ha mesu
gbpkabu,a cbwo u om 3akoHume Ha Besika uykga cnpsimo usnba-
HeHuemo Ha cbgeOHU peweHust gbpkaba.

B sakatouetue moske ga ce nocouu, ye npucsegutsibaHemo Ha bbaza-
pust kem konBenuusima npegcmabasiba baxkna u nokasameaxa cmon-
ka 3a »kenanuemo u cmpemexka Ha cmparama Hu kem cbsgabate Ha
egHa no-baazonpusimta uHBecmuuuorHa cpega ¢ Hacoka kbm uHmee-
pupare 6 npouecume Ha meskgyHapogHume nasapu u gaba Bbmosk-
Hocm Ha uykgecmpaHHume uxBecmumopu ga umam gonbAHUMEAHU
2apaHuuu 3a 3auiuma 6 cayuaume Ha 3acsieaHe Ha npabama um.

Ommanama Ha Baesau 6 cuaa cbgeOHu
peweHusi - Hstkou uHmepecHu
noaoxkeHus

Cmedan Llakob

Cneg kamo 6 muHaaume Gpoebe Ha Lega InterConsult News ce
cnpsixme Ha Hskou cnopHu momeHmu npu Bb33uBHomo u kacauu-
oHHomo obvkanBaHe, B Hacmosiwemo usgaHue ocmaBa ga pasene-
game caegBawiusi U nocaegeH cnocod 3a 3awuma cpeuly NOpOoUHU
cbgebHu akmoBe - ommsiHama Ha Baesau B cuaa cbgebHU pewe-
Hu4.

Cneg cbgebHama pedopma npes 1997 2. ommsiHama ocmaHa eguH-
cmBerus usBbHpegeH cnocod 3a amakyBare Ha cbgebHUMe pewe-
Husi. Kbm Hest ce npubsieba koeamo pewenusima ca Baesau 6 cuaa,
m.e. kozamo ca usyepnaHu uau nponycHamu BbamokHocmume 3a
msixHomo o6xkanBare. OcHoBHama ypegba Ha ommsiHama e gage-
Ha B ua. 231-236 om Ipakganckus npouecyanen kogeke (ITIK). B
masu Bpbska Ouxme uckaau ga odbpHem BHUmaHue Ha Hsikou no-
uHmepecHu noaokeHus, 3arezHaau 6 cbgebHama npakuka no npu-
AazaHemo Ha BbnpocHume 3akoHoBu mekcmoBe.

1. CberacHo korcmanmuama npakmuka Ha BbpxoBHusi agmu-
HucmpamuBeH cbg (BAC) He e gonycmuma ommsiHa Ha peweHue,
nocmaroBero om nemuaereH cbcmab Ha BAC. Cbgbm cuuma, ue
HAMa no-Bucwia uHCmaxuus om nemuaeHHuUsi ckcmaB, nopagu ko-
emo moAbama 3a ommsiHa Ha peweHue, nocmaxoBeHo om nemu-
AeHeH cbcmab e Hegonycmuma. OmgeaeH e Bbnpocbm gaAu masu
npakmuka He auwaba npabrume cybekmu om npaBomo um ga uc-
kam ommsiHa Ha HenpaBuAHu cbgebHU pewenusi, HakbpHsiBawu
mexHume uHmepecu.
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reversal by applying the extraordinary means, notwithstanding the
rule that the agreement reached in court is tantamount to an
enforceable judgement. However, this does not mean that the
parties are deprived of any remedy against wrong agreements. This
the agreement is a kind of contractual relationship, the parties
concerned may reveal its deficiencies through seeking its
cancellations or declaring it null and void.

3. The Civil Procedure Code provides for several grounds, on
which reversal of a judgement may be requested. The review of
court practices shows that typically applicants refer to the grounds of
“new circumstances or new evidence in writing of material
significance for the case, of which the party could not be aware at
the time of the judgement”. This calls for thorough knowledge of the
prerequisites, the cumulative availability of which is required by the
court in order to rule on the existence of the relevant grounds.

In the first place, it is necessary for new evidence in writing or new
circumstances (the proof of which is again practically sought in
written evidence) to exist. The evidence or circumstances should
have existed prior to or at the time of issuing the judgement but the
party should have either not been in a position to be aware of them
or, being aware of them, not been in a position to produce them.
The failure to produce them should have been the result of a reason
beyond the control of the party concerned. If the court decides that
no due diligence was applied to commit the evidence, it will not
grant the application for reversal. Another conditio sine qua non is
the material significance of the circumstances or evidence
respectively for the proceedings.

4. In connection with the above mentioned grounds for reversal,
it should be noted that the long-standing court practice does not
allow any reversal of an enforceable judgement on grounds of
statements of persons who could have been heard as witnesses even
when such statements are attested by the notary public. Such
statements are not deemed new evidence within the meaning of
Article 231, subpara (a). The court is right to refusing to reverse
judgements on such grounds because statements are actually
testimony of witnesses which, moreover, have not been duly
collected under the CPC, and the law does not allow reversal on
grounds of testimony of witnesses. Nevertheless, the abundant court
practice to this effect comes to show that legal persons still try to
reverse judgements affecting their interests on grounds of statements
given in writing by persons who could have been heard as witnesses.

Undoubtedly, the reversal of enforceable judgements as the last
possible remedy against wrong court judgements is of special
importance and relevance in the world of law. However, sound
knowledge of this legal institute is required in order to be successful
in requesting the court to reverse an enforceable judgement.

2. CmpaHume no eguH npaBeH cnop mozam ga 20 paspetam
kamo ckatouam cnozogba npeg cbga, npeg kotimo e Bucsw, cno-
pbm. Cnozogbama mps6Ba ga bObge ogobpeHa om cbga ¢ onpege-
rerue. Cbgebrama npakmuka e kamezopuuna, ue maka ckatoue-
Hume cno2ogbu u nomBbpkgabawume 2u onpegeneHust He nogae-
kam Ha ommsiHa no pega Ha u3BbHpegHusi cnocod, HesaBucumo
om npaburomo, ue cbgebHama cnozogba uma 3HaueHuemo Ha
Bas13r0 B cuna pewetue. ToBa He o3HauaBa obaue, ue cmpaHume
He mozam ga ce 3auumsim cpewly eBeHmyasHu nopouu Ha ckato-
yeHama cnozogba. Tl kamo cnozogbama e gozoBop, 3auHmepe-
coBaHume Auua mozam ga paskpusim nopouHocmma i upes Hed-
Homo yHuwoskaBaHe uau upe3 0658s8aHemo i 3a HUWOkKHA.

3. MK npegBuxkga nstkoako ocHobarusi, Bb3 ocHoBa Ha koumo
mozke ga ce ucka ommsiHa Ha cbgebHO peweHue. AHaAU3bM Ha Cb-
gebrama npakmuka nokasBa, ue Hati-uecmo moaumeaume ce no-
306aBam Ha ocHoBaHuemo “Hobu o6cmosimeacmBa uau HoBu nuc-
meHu gokasameacmBa om chwecmBeHo 3HaueHue 3a geaomo, ko-
umo npu pewabaremo My He ca MmozAu ga Obgam uszBecmHu Ha
cmparama”. ToBa Haraza gobpo nosHaBaHe Ha npegnocmabBkume,
npu kymyaamubrama gagerocm Ha koumo camo cbgbm npuema,
ye e HaAuue uumupaHomo ocHoBaHue.

Heobxogumo e Ha nbpBo msicmo Haauuuemo Ha HoBu nucmeru goka-
3ameacmBa uau HoBu obecmosimeacmBa (3a gokasBaxe Ha koumo Ha
npakmuka cbuo ca Heobxogumu nucmeHu gokasameacmBa). Tesu go-
kasameacmBa uau obcmosimeacmBa caegBa ga ca cbuiecmByBaau
npegu uAu no Bpeme Ha nocmaHoBsiBare Ha peeHuemo, HO ga He ca
Ouau usBecmHu Ha cmpaHama uau makap u ga ca Guau usBecmHu mst
ga He e mozAa ga 2u npegcmabu. HenpegcmaBsHemo um mpsioBa ga
ce gbioku Ha 0bekmuBHa npeuka. Ako cbgbm npeueHu, ue He e nono-
keHa gbrkumama epuka 3a aHeakupaqe Ha mesu gokasameacmBa,
mou ocmabs morGama 3a ommsiHa be3 yBakerue. 3agbvkumento yc-
roBue e cbo maka HoBume obcmosimeacmBa, pecn. gokasameacm-
Ba ga Gbgam om cbuwecmBeHo 3HaueHue 3a gernomo.

4. Bwb Bpbska ¢ uumuparomo ocHobarue 3a ommsiHa caegba ga
ce uma npegbug u koHcmanmuama cbgeOHa npakmuka, cheaacHo
kosimo He e gonycmuma ommsiHa Ha Basi3n0 B cuaa peweHue Bb3 oc-
HoBa Ha gekaapauuu Ha Auua, koumo Buxa mozau ga Gbgam pasnu-
maHu kamo cBugemenu, gopu u gekaapauuume ga ca HomapuaaHo
3abepenu. Tesu gekaapauuu e ce s8sbam HoBoomkpumu gokasa-
meacmBa no cmuchAa Ha uA. 231, 6. “a”. Cbgbm npabuaro omkasba
ommsiHa Bb3 ocHoBa Ha makuBa gekaapauuu, mbt kamo me no c6o-
ama cbwHocm npegcmaBasbam cBugemencku nokasanusi, npu
moBa HecbbpaHu no npegBugenus 6 MK peg, a 3akoHbm He gonyc-
ka ommsiHa Ha Baesau B cuaa peweus Bb3 ocHoba Ha cBugemencku
nokasarusi. Hesabucumo om moBa 6ozamama cbgebHa npakmuka 6
masu Bpb3ka nokasBa, ue npaBrume cybekmu npogbikaBam ga
onumBam ga nocmuzHam ommsiHa Ha 3acsiealultl mexHume uHmepe-
cu cbgeDHU peweHust Ha ocHoBaHue nucmeHu gekaapauuu Ha Auua,
koumo mozam ga Gbgam pasnumanu kamo cBugemenau.

bescnopHo ommsiHama Ha Baesau B cuaa cbgebHU pewerust kamo
nocaegeH BbamoskeH cnocob 3a 3awuma cpeuwly HenpaBuanu ak-
moBe Ha cbga e npaben uHcmumym ¢ ocobeHo 3Haverue u BakHo
msicmo 6 npabrust mup. Heobxogumo e obaue HezoBomo gobpo
nosHaBare, 3a ga moke ga Obge nocmuzHam ycnex npu cesupaxe-
MO Ha Cbga C MOADU 32 omMmsiHa Ha BAe3au B cuaa peweHus.
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Are there distinct criteria for registration
with the Large Taxpayers Territorial
Tax Directorate?

Penko Penkov

This question is interesting to many of the larger companies with tax
registration in Bulgaria. The reasons lie in the practical advantages
related to the registration with the Large Taxpayers Territorial Tax
Directorate, which include regular conduct of tax audits and better
communication with tax officers, as well as faster refunding of the
tax credit.

The formal criteria for the eligibility of applicants are set out in
Order No. 1 on the Terms and Conditions for Tax Registration issued
by the General Tax Director of the General Tax Directorate. At the
same time, however, these criteria lack in clarity and precision. The
Order reads that applicants for registration have to meet the
following requirements:
+ To have the largest share of total revenues from taxes, fees
and other contributions to the budget in the preceding year;
* To have the largest share of refundable taxes, fees and other
contributions to the budget in the preceding year;
* To meet the criteria specified by the tax administration for
monitoring in connection with permissions issued by the tax
authorities to defer tax liabilities.

Obviously, there exist no clear criteria for registration with the Large
Taxpayers Territorial Tax Directorate and this creates difficulties to
both applicants and tax officers. An additional obstacle is the
restricted list of companies (not more than four hundred) registered
as large taxpayers so far. This, in its turn, gives the impression that
the tax authorities have the practice and attitude of refraining from
registration of a large number of companies, although they might be
formally eligible in some respects or are comparable with the
parameters of already registered companies.

The lack of clarity of the criteria, the restricted list of large taxpayers
and the absence of a precise mechanism to define the time-frame of
each registration procedure create preconditions for subjective
judgement of applicants.

For all practical purposes, the sole criterion continues to be whether
the applicant for registration has paid more than BGN 1.5 mn (one
million five hundred thousand Bulgarian Leva) in the form of taxes,
fees and other contributions to the budget without being explicitly
specified in the Order but rather as a silent application of the old
Order, repealed as of 01.10.2001.

The problems related to the registration and the practice of the
Large Taxpayers Directorate call for some changes in the legal
framework. These changes are expected before the end of this year
and they will probably cover not only the clearer definition of
criteria but also the time-frame for the registration procedure itself.

Such changes as well as cancellation of the restrictions for
registration will set up conditions for the State to balance the cash
flow, as well as conditions for growth. Still the aim is a faster
refunding of money to commercial companies whereby no
objective grounds exist in principle for keeping the money by the
State so long.

Mma Au sichu kpumepuu 3a pecucmpauusi
8 Tepumopuarna gaHbuHa gupekuus
“T'onemu gaHbkonaamuu”?

[exko [erkoB

Bbnpocbm e uHmepeceH 3a MHO20 om no-zoaemume komnaruu,
koumo ca gaHbuHO pezucmpupanu 6 bbacapusi. ToBa e maka nopa-
gu npakmuueckume npegumcmBa, cBbp3aru c pecucmpauusima 8
gupekuusi Foremu gaxbkonaamuu, uspassibawu ce 8 pegoBro npo-
bexkgane Ha garburu pebusuu, kakmo u no-gobpa komyrukauust ¢
gaHbuHUmMe caykumeau u no-Obpsomo Bb3cmarobsibare Ha ga-
HbuHust kpegum. opmarHume kpumepuu, Ha koumo mpsioBa ga
omeoBaps Beeku kangugam ca nocoueru 8 3anoBeg N2 1 3a pega
u ycroBusima 3a gaHbuHa pezucmpauiusi, usgageHa om 2aabHusi ga-
HbueH gupekmop Ha TaaBHa garbuna gupekuus. Cbuwebpemero
obaue me3u kpumepuu He ca gocmambyHO NPEUU3HU U MOYHU.
Cnopeg 3anobegma kangugamume 3a pezucmpauusi mpsb6a ga
omeoBapsim Ha caegHume usuckBarusi:

¢ Hal-20A M OMHOCUMEAEH gsiA om oDwume nocmbhAeHUS
om gabuu, makcu u Brocku 8 Giogkema 3a 2oguHama,
npegxoskgawa mekywama.

* Hail-20AIM OMHOCUMeEAeH gsia om nogaexkawume Ha Bb3c-
manoBs6aHe garbuu, makcu u BHocku 8 Brogkema 3a 2ogu-
Hama, npegxokgawa mekywama.

* onpegeAeHU OM gaHbYHAMA agmuHuCmMpauusi 3a Habaloge-
Hue 6b6 Bpb3ka ¢ usgageHu om gaHbUHUME Op2aHu paspele-
Hust 33 omcpouBaHe u pascpouBaHe Ha gaHbuHU 3agbAkeHusl.

OueBugHo He cbuecmByBam siciu kpumepuu 3a pezucmpauust 6
mepumopuaaHa gaHbura gupekuusi “foaemu garbkonaamuu”, a
moBa cb3gaBa sampygHetus, kakmo 3a kangugamume, maka u 3a
camume gaHbuHU CAy>kumeau. AonbAHUMEAHA MPygHOCM Npegus-
BukBa u ozparuuerusim cnucvk om gpykecmBa /He noBeue om ue-
mupucmomur/, Bnucanu go mosu momeHm kamo loremu gaHbkon-
Aamuu, koemo om cBost cmpaHa cb3gaba Bneuamaenue 3a npakmu-
kama u Haenacama Ha AaHbUHUME OpeaHuU ga He ce peucmpupam
2onsm 6potl pupmu, makap u popmanHo ga omeoBapsim Ha Hskou om
usuckBarusima uau ga ca cpabrumu ¢ nokasameau Ha Beue peeucm-
pupaHume pupmu. HesicHomama no omHouwieHue Ha kpumepuume,
ozpaHuyeHusim cnucbk Ha foaemume gaxbkonaamuu, kakmo u aun-
cama Ha moueH mexaHusbm, kolimo ga onpegeast BpemempaeHemo
Ha Bcsika egHa npouegypa no pezucmpauyust cbgabam npegnocmab-
ku 3a cydbekmuBusbm npu ouensibanemo Ha kangugamume. Ha
npakmuka egurcmben kpumeput npogbakaba ga Obge moba gaau
kaHgugambm 3a pezaucmpauusi € nAamuA 3a npegxogHama 20guHa
nobeue om 1,5 /eguH MUAUOH U nemcmomuH Xuasigu/ AeBa gaHbuu,
makcu u gpyeu Brocku 6 Brogkema Ges moBa ga e 3anucato 6 3ano-
Begma, a npegcmabasiBa no-ckopo mbavaauBo npuaazare Ha omme-
HeHama, cuumaro om 01.10.2001 2. cmapa 3anoBeg.

Mpobaemume npu peaucmpauusima, kakmo u npakmukama Ha qu-
pekuus “foaemu garbkonaamuu” Harazam camu no cebe cu ga Gbgam
HanpaBeHu Hstkou npomeru B HopmamuBHama ypegba. Takuba npo-
metu ce ouakBam go kpast Ha masu 2oguHa, kamo me moxke 6u we 06-
xBaHam He camo geduHuparemo Ha no-sicHu kpumepuu, Ho U we ga-
gam u BpemeBa pamka Ha camama npouegypa no peaucmpauusl.

Takaba egHa npomsita, kakmo u npemaxBaremo Ha ozpaHuueHus-
ma 3a pezucmpauus we cbgage ycaoBus Ha gbpkabama 3a Ganat-
cupaHe Ha napuyHume nomouu u ycroBus 3a pbem. Bee nak cma-
Ba gyma 3a no-6bp3o BbacmanoBsBare Ha cymu, koumo npuHagae-
kam Ha mbpeoBcku gpyskecmBa u no nputuun He e ocHoBamearo
gbAR0 ga ce 3agbpxkam om gbpkabama.
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The New Legal Framework of the
Telecommunications Market

Pavel Velchev

The rapid development of new
telecommunication technologies and the
related social relations called for adequate
amendments to the existing
Telecommunications Act (promulgated in
The Official Gazette, No. 93 of 1998) in
order to streamline the process. Besides, the
almost three-year-long experience in the
implementation of the law revealed a
number of weaknesses that inhibited the
telecommunications market. Those amendments were adopted
with the Amending Act to the Telecommunications Act
(promulgated in The Official Gazette, No. 112 of 2001).

In our opinion, the following issues deserve special attention from
the perspective of telecom operators:

1. The State Telecommunications Commission has been closed
down and the functions of regulation and control of
telecommunications have been assigned to a specialised
independent government authority, i.e. the Communications
Regulatory Commission (“the Commission”). The Commission, too,
will be a collective body consisting of five members with university
degrees, out of whom at least one economist and one qualified
lawyer. There are substantial changes in the procedure applicable to
the formation of the Commission, trying to guarantee its
independence from the executive powers to a greater extent. This
change has become imperative because of the fact that the
assignment of regulatory functions in the EU Member States is
related to the establishment of institutions that are relatively
independent from the executive power bodies, while the
Telecommunications Act failed to fully implement that principle.

2. The fact that the approval of the Council of Ministers is no
longer required for the issuance or modification of licenses for the
establishment of telecommunications networks and the provision of
telecommunications services through the use of the radio frequency
spectrum is of special importance for the future work of the
Commission. These provisions were quite cumbersome for the
regulatory body and largely restricted its independence in the
decision-making process.

3. The amendments to the Telecommunications Act eliminate the
Commission under Art. 45 of the Telecommunications Act; thus, all
competitions for the issuance of broadcasting licenses will be
conducted by the Electronic Media Council (EMC) in accordance
with the requirements of the Radio and Television Act. EMC will rule
on all documents submitted to the closed-down National Radio and
Television Council. This is a way to distinguish between the
regulatory functions of the Commission and EMC and clarify their
powers with regard to the issuance, modification and withdrawal of
broadcasting and telecommunications licenses.

4. The Commission takes over the functions of registration and
control of the provision of certification services related to the
electronic signature in pursuance of the provisions of the Electronic
Document and Electronic Signature Act and the related secondary
legislation of the Council of Ministers.

5. There is full liberalization of the approval arrangements with

HoBama npaBHa pamka Ha gaaeko-
CbOOWUMeAHuUs nasap

[NaBer Beryeb

bbpsomo pasbumue Ha HoBume menekomyHukauuoHHu mexHoAo-
2uu u cBbpsaHume ¢ msix obwecmBeru omHoweHust 00ycAoBu Hysk-
gama om npuemate Ha agekBamru npometu 6 geticmbawusi 3akon
3a ganekocbobweHusima (34) (06H. AB 6p. 93/1998 2.), koumo ga
kanaausupam mosu npouec. Hapeg ¢ moBa 6au3o mpuzoguwHomo
npunoketue Ha 3akoHa nokasa, ue ca Haauuge peguua cnabocmu, ko-
umo npeyam Ha gaaekocbobwUMenHUs! nasap. Tesu npomeHu cma-
Haxa ¢pakm ¢ npuemaremo Ha 3akoHa 3a usMeHeHue U gonbAHeHue
Ha 3akoHa 3a garekocbobuienusima (06H. AB. bp. 112/2001 2.).

Cnopeg Hac om 2aegHa mouka Ha onepamopume ocobeHo BHuma-
Hue 3acay’kaBam caegHume Bbnpocu:

1. 3akpubBa ce AppkaBrama komucusi no gasekocbobuieHus,
kamo ¢yHkuuume no pezyaupane u koHmpoa Ha gasekocbobwie-
Husma we ce ocbwecmbsbam om Hesabucum, cneuuaausupaH
gbpkabeH opezaH — Komucusi 3a pezyaupare Ha cbobweHusima (Ko-
mucusima). Tasu Komucust cbwo we Obge koaeeuanen opeat, kod-
MO we ce cbcmou om nemuma uaeHoBe ¢ Bucwe obpasoBarue,
om koumo none eguH ukoHomucm u eguH npabBocnocobeH
topucm. CbuwecmBeHo ce usmetst pexkuma Ha koHcmumyupaHe Ha
Komucusima, kamo no mosu HauuH ce npaBu onum ga ce 2apaHmu-
pa no-zoAdmama U HesaBucumocm om uanbAHUMeAHama Baacm.
Tasu npomsiHa Gewe Haroskumeara nopagu ¢pakma, ue Bb3nazaHe-
mo Ha peeyaamopHu ¢yrkuuu 6 cmpanume om EBponetickust
cblo3 e cBbp3aHo cbe cbagabate Ha opearu, koumo ca omHocumen-
HO He3aBucumu om opzaHuMe Ha usnbAHUMeAHama Baacm, a 6 37
mo3u npuHuun He Gewe npoBeger go kpat.

2. Om ocobeHo 20aima BakHocm 3a paboma Ha Komucusima e
omnagaxemo Ha usuckBanemo 3a ogobpetue om Munucmepckus
cbBem Ha geliHocmume u B obaacmma Ha usgaBaHemo u usmeHeHu-
€mo Ha AUUEH3UU 3a useparkgare Ha garekocboOwumearu mpexku u
npegocmabste Ha obwecmBeru garekocbobwUMeAHU ycayau upes
noasBate Ha paguouecmomen cnekmbp. Tasu Hopma mBbpge mHO20
ymexhsibawe pabomama Ha pezyAamopa U go 20AsiMa CMeneH Oe-
patuuaBawe HezaBucumocmma my npu B3emaHe Ha peweHus.

3. C npomeHume B 3A ce npemaxBa Komucusima no ua. 45 om
3A, kamo Bcuuku konkypcu 3a usgaBare Ha AuueHsuu 3a paguo- u
meAeBusuoHHa getiHocm we ce npoBeskgam om CbBema 3a eaek-
mpoxHu meguu (CEM) no peg, npegBugen 6 3akona 3a paguomo
u meaebususima. CEM wie ce npousHacs u no 6cuuku gokymenmu,
nogageru go sakpumusi Hauuonaaer cbBem 3a paguo u meneBu-
3ust. o mo3u HauuH ce pasgeasm pezyramopHume ¢yHkuuu 6
cekmopa meskgy Komucusima u CEM u ce BHacs sicHoma 3a npaBo-
MOWUSIMA UM NO OMHOWeHUe Ha uzgabaHemo, u3meHeHuemo u
OMHEeMaHemo Ha AuUeH3UUme 3a paguo- U meaeBusuoHHa ged-
HOCM U Ha garekocboOWUMeAHUME AUUEH3UU.

4. Komucusima noema u pyHkuuume no peaucmpupate u konm-
poAUpaHe Ha geliHocmma no npegocmabsHe Ha ygocmoBepumen-
HU ycAyau, cBbp3anu ¢ exekmpoHHust nognuc no pega, npegBugen
B 3akona 3a erekmponHus gokymenm u eaekmponHusi nognuc u
npuemume om MuHucmepcku csBem Hapegbu kbm Hezo.

5. HanbaHo ce AubGepaausupa pexkumbm Ha ogobpeHue Ha
muna Ha kpatiHume gaaekocbobwumeanu ycmpotcmba, koemo
e B nbaHo cbomBemcmBue ¢ gupekmuBume Ha EC om HoBus
nogxog.
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regard to the type of terminal telecommunications devices, which is
in full compliance with the EC Directives of the new approach.

6. Until 31 December 2002, the main telecom operator BTC EAD
will retain the government monopoly over ordinary telephone
services through the fixed network and leased lines, as well as the
cross-border real-time voice transmission. An important aspect in this
connection is the obligation of the Council of Ministers to adopt
Regulations on the Terms and Conditions for Interconnection of the
Networks of Public Telecom Operators and on the Terms and
Conditions for the Leasing of Lines. These Regulations will contribute
to the development of strict rules in the relationship between the
dominant operator on the telecom market, i.e. BTC EAD, and the
other operators and reduce the opportunities for abuse with
dominant position. Currently a new bill of the Telecommunications
Act is in process of drafting, which should reflect the changed market
conditions in the post-monopoly period, as far as after the end of the
monopoly period BTC will continue to be an actual market
monopolist but in the frames of a competitive environment.

Therefore one can draw the conclusion that the new amendments
make a serious step towards implementing the recommendations of
the Ceneral Directorate of the European Commission in charge of
the enlargement process with regard to the need for strengthening
of the independence of telecom regulatory authorities.

Which suppliers of certification services are subject to
registration and when can registration be denied?

Only suppliers issuing universal electronic signature certificates are
subject to registration. Both the Electronic Document and Electronic
Signature Act and the Regulations on the Registration of Suppliers of
Certification Services provide for maximum openness and
transparency of the registration procedure on a one-stop shopping
basis and completion of the procedure within a month. Registration
can be denied only if the applicant has failed to submit duly
prepared documents or has failed to pay the government fee. The
applicant is entitled to re-apply for registration immediately after the
removal of these deficiencies.

What is the legal effect of electronic documents?

Within the meaning of the Electronic Document and Electronic
Signature Act, the electronic document is an electronic statement
recorded on a magnetic, optical or another carrier that provides
opportunities  for reproduction. Electronic documents are
considered equivalent to conventional documents given in writing.
The scope of the law rules out the transactions that require a
qualified form in writing, as well as the cases where the holding of
the document or a copy thereof is legally relevant (e.g. securities,
bills of lading, etc.).

When does concentration exist within the meaning of the
Competition Protection Act, for which the parties have to notify
the Competition Protection Commission?

When the total share of the respective regional market for goods
and services involved in the concentration exceeds 20 per cent or
when the total turnover of the parties to the concentration exceeds
BCN 15 million.
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6. Ao 31.12.20022. ocHoBHusim garekocbobwumeneH onepa-
mop BTK EAA e ¢ ycmanoBen gbpskaben moronoa Bbpxy npegoc-
mabsiHemo Ha obukHoBeHama meaedoHHa ycayea no dukcupara-
ma mpeska u auHuu nog Haem, kakmo u Bbpxy ocbuwecmBsBanemo
Ha npe3zpaHuyeH NpeHoc Ha 2Aac B peaaHo Bpeme. Baxken momerm
6 masu Hacoka e npegBugeromo 3agbikeHue 3a Munucmepcku
cbbem ga npueme Hapegba 3a ycrobusima u pega 3a B3aumto
cBbpsbate Ha mpexkume Ha obwecmbenume gaaekocbobwumen-
HU onepamopu u Hapegba 3a ycroBusima u pega 3a npegocmabsi-
He Ha AUHUU nog Haem. [puemaHemo Ha me3u Hapegbu e gon-
puHece 3a BbBeskgaHe Ha cmpozu npaBuna B omHoweHusima mesk-
gy moHonoaucma Ha meaekomyHukauuonHust nasap - BTK EAA u
ocmaHaAaume gaaekocbobwumeAHu onepamopu u 3a ozpaHuyaba-
He Ha BbamoskHocmume 3a 3n0ynompeba ¢ moBa MOHONOAHO no-
roskerue. Tol kamo u caeg kpasi Ha moHonoaa bTK EAA we npo-
gbrkaBa ga uma pakmuuecko moHonoaHo noaoketue, Ho Beue B
pamkume Ha konkypermHa cpega, 6 momeHma ce nogeomBs HoB
npoekm Ha 3akon 3a garekochobwerusima, koimo ga ompassiba
npomeHeHuUMe nasapHu ycaoBusi 8 cAegMOHONOAHUS nepuog.

C o2neg Ha 20peusrokeHomo moxke ga ce HanpaBu usBogbm, ue ¢
me3u umeHeHus ce npabu cepuosta cmbnka 6 nocoka ygoBaem-
BopsiBare npenopbkume Ha lhaBha gupekuus “Paswuperue” Ha
E6ponetickama komucusi omrocHo ykpenBate HesaBucumocmma
Ha pezyramopHus opzaH 6 gaaekocbobuieHusma.

Kou gocmaBuuyu Ha ygocmoBepumenHu ycayau nogaekam Ha
peaucmpauus u koza ma moxke ga 6bge omkazana?

Ha peeucmpauusi nogaekam camo gocmaBuuuume, usgaBawu
ygocmobBepeHust 3a yHuBepcareH exekmpoHret nognuc. Kakmo 3a-
korbm 3a enekmporHust gokymenm u eaekmponHust nognuc, maka
u Hapegbama 3a pezucmpauusi Ha gocmaBuuu Ha ygocmobBepu-
meaHu ycayeu npegBukgam peeucmpauusima ga e makcumanro
nybAuuHa u npospauHa, ga caegba npouegypama “one-stop
shopping” u ga 6bge ocbuecmBsibara 6 pamkume Ha equn meceu.
Peecucmpauust moske ga 6bge omkasata camo ako zasBumensim He
e npegcmaBua HagaexkHume gokymenmu uau He e BHecba gbpokab-
Hama makca. 3asibumensim moxke BegHaza caeg msixHomo omem-
paHsiBaHe ga nogage HoBo 3asBaeHue.

KakBa npaBHa cmoiiHocm umam erekmpoHHume gokymeHmu?

Mo cmucbaa Ha 3akoHa 3a enekmponHust gokymenm u eaekmpoHHust
nognuc exekmporHusim gokymeHm e eaekmpoHHo ussiBaetiue, 3anu-
caHo BbpXy mMazHUMEH, onmuyeH uAu gpye Hocumea, kodimo gaBa
BpamoskHocm ga Gbge Bb3npousbegero. EaekmponHume gokymen-
mu ca npupaBheHu Ha kaacuueckume nucmeru gokymermu, kamo
om npuaokHomo noae Ha 3akoHa ca uskaoueru cgeakume, 3a kou-
mo ce usuckBa kBaruduuupara nucmera dopma, kakmo u cayuau-
me, 6 koumo gbpkaremo Ha gokymerma uau Ha eksemnasip om Hezo
uma npabBHo 3HaueHue (Hanp. ueHHu kHueu, moBapumearuuu u gp.)

Koza e Haauue koHuenmpauust no cmucbaa Ha 33K, 3a kosmo
cmpaHume mps66a 3agbrokumenro ga yBegomsim K3K?

Kozamo obwjusim gsia om cbomBemHusi pe2uoHaAeH nasap Ha cmo-
kume u ycayeume 3a koumo ce omHacst koHueHmpauusima Hag6u-
waba 20 Ha cmo, uau kozamo obwusm o6opom Ha yuacmuuuume
6 koHuenmpauusma HagxBbpast 15 muauoHa AeBa.
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Is there a case of concentration within the meaning of the
Competition Protection Act when two foreign undertakings
without subsidiaries in Bulgaria merge?

The common practice of the Competition Protection Commission
comes to show that these cases are also included within the scope
of the Competition Protection Act and the powers of the
Commission respectively pursuant to Article 2 of the Act, which
defines the scope as inclusive of all undertakings, including those
operating abroad where their activities are relevant to the existing
competition in Bulgaria.

1. The Official Gazette, No. 47 promulgated the Transactions
with Indemnification Instruments Act (effective date 11 June 2002).
The Act regulates the terms and conditions for the issuance of
indemnification instruments, the payments and transactions thereof,
including indemnification warrants and housing indemnification
warrants issued under the Indemnification Act of Owners of
Nationalized Property and the registered indemnification vouchers
under the Farmland Ownership and Use Act and the Restitution Act
of Forests and Land in the Forest Stock.

2. The Official Gazette, No. 46 promulgated the latest
amendments to the International Commercial Arbitration Act, in
accordance with which an arbitration award would be subject to
reversal by the Supreme Court of Cassation on the grounds set out
in the law. The amendments apply to pending proceedings, as well.
In such cases, the Sofia City Court has to drop any litigation pending
with it, cancel any security measures thereof, and refer the cases to
the Supreme Court of Cassation within two weeks of the effective
date of the amendments. Any pending litigation with judgements
issued by a first- or second-instance court shall continue in
accordance with the previous process.

3. The Official gazette, No. 45 promulgated the amendments to
the Tax Procedure Code. More accurate wording is given to the
disclosure of official secrets, allowing for disclosure, in the event of
existence of valid grounds, not only at the initiative of the respective
tax authority but also at the request of a public prosecutor or
investigating magistrate on the basis of existing proceedings, the
Minister of Interior, the General Secretary of the Ministry of Interior
and other authorities explicitly mentioned in the law. Besides, in the
case of changed principal office of business or domicile of the tax
liable person, it will be only one tax return to be served with the tax
directorate at the new principal office of business or domicile. In
such cases, the file is transferred administratively within three days.
The maximum duration of a tax audit is limited to three months as
from the date of the initial assignment of the audit. Any extension
will be allowed by way of exception. More severe penalties are
provided for violation of the registration duties set out in the Code.

4. The Official Gazette, No. 43 promulgated the amendments to
the Public Procurement Act. The amendments are aimed at
removing the problems and difficulties in the enforcement of the
law, which have been observed in practice.

Haauuge Au e koHuenmpauusi no cmucbaa Ha 3akowa 3a 3autuma
Ha konkypeHuusma, 8 cayuaume Ha cauBane mexkgy gBe
uykgecmpanHu komnanuu, koumo Hsimam gbwepHu
gpykecmBa 6 bbazapus?

CrenacHo koHcmanmuama npakmuka Ha Komucusima 3a sauyuma
Ha korkyperuusima, mesu cayuau cbwo nonagam nog geticm6ue-
mo Ha 3akoHa 3a 3awuma Ha konkypenuusima, pecnekmubro 6
komnemenmrocmma Ha Komucusima, no cuaama Ha ua. 2 om 3a-
kora, kolimo npocmupa npuaokHomo my noae Bbpxy Bcuuku
npegnpusimusi, Bkalouumearo u makuBa, usbbpwbawu getiHocm-
ma cu u3BbH 6 cmpaHama, ako geticmBusima um umam omHouwe-
Hue kom konkyperuusima 6 Bbazapusi.

1. B Op. 47 na AB 6ewe nybaukyBan 3akonbm 3a cgeakume c
komnercamophu uncmpymermu (6 cuaa om 11.06.2002). B 3akona
e peznameHmupan pegbm 3a usgabare, naawanust u cgeaku ¢ kom-
neHcamopHu uicmpymenmu, 8 moBa uucro komnercamophu 3a-
nucu u kuauwHu komnercamopHu 3anucu no 3akoHa 3a obeswe-
msBaHe cobcmBenuuu Ha ogbpkaBeru HegBuskumu umomu, kak-
mo u noumeHHume komnexcauuorHu boHoBe no 3akoHa 3a cobc-
mbeHocmma u noasbaHemo Ha 3emegeacku semu u no 3akoHa 3a
Bb3cmanoBsbare cobcmBerocmma Bbpxy copume u 3emume om
2opckus poHg.

2. B Op. 46 Ha AB Osixa nydaukyBaru nocaegHume usmeneHus 6
3akowa 3a mexkgyHapogHusi mbpeoBcku apoumpaxk, chenacto kou-
mo nocmaroBeromo apoumpakHo pewerue nogaeku Ha ommsi-
Ha om BbpxoBHusi kacauuoHeH cbg Npu Haauuue Ha nocoueHume 6
3akoHa ocHoBaHusi. V3merenume 3akoroBu mekecmobe ce npuna-
2am u cnpsimo 3abaperume npousBogcmBa, kamo 6 mesu cayuau
Coduticku epagcku cbg 6 gbycegmuuen cpok om BausaHemo Ha
usmereHusima 6 cuaa npekpamsiBa npousBogcmBama npeg Hezo,
ommeHs HarokeHume obe3neyumennu mepku u npenpauwia gesa-
ma Ha Bbpxobrus kacauuoHeH cbg. Kozamo ca Haauue nocmaHo-
BeHu peweHus om nbpBouHcMaHuuoHeH uAu BmopouHcmaHuuo-
HeH cbg, npousBogcmBama npogbikaBam no gocezawHus peg.

3. B Op. 45 Ha AB Gsixa nybaukyBanu npomeHnu 6 Aanbutusi npo-
uecyanet kogeke. Mpeuusuparu ca mekemobeme omuocHo pask-
puBaremo Ha caykebHa matina, kamo paskpubaremo ga cmaba
ocBeH no uHuyuamuBa Ha cbomBemHus gaHbueH opeaH NPU HaAu-
yue Ha npegnocmaBkume 3a moBa u om cbga no uckawe Ha npo-
kypop uau caegoBamen no obpasyBara npenucka, munucmbpa Ha
Bbmpewrume pabomu, erabrusi cekpemap Ha Munucmepcmbo
Ha BbmpewHume pabomu U gpyeu U3PUYHO NOCOYEHU Op2aHu.
Cbwio maka npu npomsiHa Ha cegaauwemo uAu mecmoxuBeere-
Mo Ha gaHbuHus cybekm Beue we ce nogaBa camo egHa gaHbuHa
gekaapauus — 8 garbuHama gupekuust no HoBomo cegaauuie uau
mecmoskuBeere. B mesu cayuau gocuemo ce usuckBa no cayske-
OeH peg 6 mpugreben cpok. BoBegeHo e ozpaHuveriue omHOCHO
makcumaaHama npogbakumeaHocm Ha gambuHama pebusus — 3
meceta om gamama Ha usgaBaHemo Ha nbpBomauarHus akm 3a
Bb3nazaHe Ha peBususima, kamo ce gonycka ygbakaBaHe Ha mosu
cpok camo no uskaiouetue. YBeauueru ca carkuuume npu Hapy-
wabare Ha ycmaHobeHume 6 Kogekca pezucmpauuorHu 3agbaxke-
HUS.
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5. The Official Cazette, No. 41 promulgated Regulation No. 3 of
17 April 2002 on the Terms and Conditions for the Registration and
Operation of Foreign Currency Exchange Offices, repealing the
Regulation existing so far. The new Regulation explicitly requires
from foreign currency exchange offices to announce only one “buy”
rate per currency and only one “sell” rate per currency. Similarly,
one single “buy” and “sell” rate is required for cheque as well.

4. B 0Op. 43 Ha AB 0sixa nydaukyBaHu usmereHusima 6 3akona 3a
obwecmbBenume nopbuku. MpomeHume ca HacoueHu kbm omem-
pansibare Ha koncmamupanume 6 npakmukama npobaemu u 3am-
PYgHEHUs! No npuAazaHemo Ha 3akoHa.

5. Hapegba N2 3 om 17.04.2002 2. 3a ycroBusima u pega 3a pe-
eucmpauust u usuckBanusma kem geliHocmma Ha oOmeHHUMeE
Oiopa, kosimo ommeHu goceea geticmBauwa Hapegba, 6e nyoauky-
BaHa 6 6p. 41 Ha AB. B HoBama Hapegba uspuuHo e ycmaHoBeHo
usuckBaHemo obmeHHume Giopa ga 00s6s6am cam egun kypc
“kynyBa” u egun kypc “npogaba” 3a Bcska Baayma, cbomBemno
no egun kypc “kynyBa” u npogaba” 3a uekoBeme.
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