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Vladimir Penkov

At the end of 2002, a series of
important amendments to the
Bulgarian tax legislation were
promulgated in the Official
Gazette, which entered into force
on 1 January 2003. More specifi-
cally, the amendments concerned
the Corporate Income Tax Act,
the Natural Persons Income Tax
Act, the Value Added Tax Act, the
Excise Tax Act, and the Local
Taxes and Fees Act. In this edition
of Lega InterConsult News, we
are going to dwell on some
amendments to the Corporate
Income Tax Act (CITA) which, in
our opinion, are of greater signif-
icance:

1. First and foremost, one
should note the ambition
of the legislator to harmonize
the act with the amendments
to the accountancy legisla-
tion and the International
Accounting Standards
respectively. The most telling
example of this ambition can
be seen in the new regu-
lations on transforming
financial results for tax pur-
poses (i.e. of its increase or
decrease with a view of
obtaining the taxable profit).

continued on page 3
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ITpomeHn B TaHBYHOTO 3aKO-
HOIATEJICTBO
Baagumup Ienkob

B xpag Ha 2002 r. B [IB b4xa 00-
HapOIBaHM I peImuIla BakHU
IIPOMEHM B OBITapcKOTO Ha-
H'BYHO 3aKOHOIATeJICTBO, KOUTO
Bmm3ar B cwia or 01.01.2003 r.
ITo-KOHKpeTHO, M3MeHeHN bsixa
3aKOHBT 3a KOPIOPATUBHOTO
IIOIOXOIHO obJiaraHe, 3aKOH'BT
3a obraraHe moxonnTe Ha PU3N-
uveckure muma (30OOQJI), 3axo-
HBT 3a JaHBPK BBPXy HobaBeHa-
Ta CTOMHOCT, 3aKOHBT 34 aKIIU-
3uTe, 3aKOHBT 32 MECTHUTE Ja-
HBIM U Takcu. B HacTOgIioTo
nsnanne Ha Lega InterConsult
News 11e ce crmpem Ha HIKOU
IIpoMeHN B 3aKOHa 3a KOpIiopa-
TMBHOTO ITOIOXOTHO oObJaraHe
(3KIIO), xouTo Mo Haia Ipe-
IleHKa ca OT IO-ChIIeCTBEHO
3HauUeHNe:

1. Ilpenu Bcuuko mpaBu BIle-
yaTJIeHMe CTPeMeXET Ha 3a-
KOHOJATeJIsI Ja XapMOHU3U-
pa 3akoHa C MNPOMeHHUTe B
CYETOBOTHOTO 3aKOHOIATEII-
CTBO, pecreKTMBHO ¢ Mex-
OYHAPOOHUTE CYCTOBOTHU
crangapTi. Ham-apko mpog-
BJICHME TO3U CTPEMeX e Ha-
MepuI B M3LAIO HOBaTa
ypenba Ha rpeobpasyBaHeTO
Ha $MHAHCOBUS pe3ynTar 3a

npogeaxkaba na 3 cmpanuya
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Dear clients, colleagues and friends,

For the first time our edition is issued in German besides
English and Bulgarian. The large number of clients from
Germany, Austria and Switzerland, as well as the large inter-
est in our newsletter in this region, and not on the last place
with regard to the admission of Lega InterConsult Penkov
Markov & Partners Law Offices as a regular member of the
Arbeitskreis der Deutschen Wirtschaft grounded this deci-
sion. This was not the only reason as well for the new look of
the edition.

Live in this issue are the comments on the amendments to the
taxation laws as an important index of the investment cli-
mate. We have also reflected the discussions held concerning
the establishment of specializes commercial courts in Bulgaria. Certainly, the article concern-
ing the amendments to the Protection of Competition Act will also be of interest. The new reg-
ulations are directed mainly against the various forms of abuse of monopoly and dominant
market position, thus contributing to the significant approximation of Bulgarian legislation to
the acquis communautaire.

Very interesting with a view to protection of investments made in good faith are the two liti-
gation articles concerning immediate execution of judgements and competition of rights in
cases of enforcement under the Special Pledges Act.

Will foreign lawyers be able to freely have practice in Bulgaria? In this article we are trying
to reflect the current discussion on the relevant bill.

As always you will find the Q& A and Briefly, reporting on new laws.

We would be glad if we have managed to engage your interest by this issue.

In response to the inquiries received we once again confirm the readiness of the editors to pub-
lish interesting articles and comments in the spirit and the style of the edition and I invite the
interested colleagues to take part.

Meanwhile we remain looking forward to your always-valuable recommendations and opin-
ions,

Sincerely yours,

Viadimir Penkov

ot

Hpazu kauenmu, koaeeu u npuameau,

3a nepbu nom uzganuemo uzauza ocben wa beacapcku u aweauticku, u wa Hemcku ezuk.
Toaemuam bpoii kauenmu om I'epmanua, Abcmpua u IlBetiyapua, npoabenuam 3Hatumeden
unmepec kem Hawua Becmuuk om mo3u peeuon, kakmo u npuemamnemo wua Jleea
WnmepKoncyam — IlenkoB, MapkoB u napmmvopu npabuu ogpucu kamo pegoben zaen Ha
Ieaobusa kayb na I'epmanckama ukonomuka, obocnobaxa moba pewenue. He camo 3amoba e u
HoBuam gu3aim.

B akmyaamama mema ua mo3u bpoii cme komemmupaau uzmeHenuqama Ha GAHGTHONO
3akornogameacmbo kamo Baxken nokazamea 3a unbecmuruonnua kaumanm.

Ompazuau cme coujo maka Bogewama ce 6 cmpanama guckycua, gaau ga bsgam ce3gagenu
cneyuaauzupanu mopeobcku ceguauwa 6 beazapua. Mnmepec bescnopHo uje npegecmabaaba u
cmamuama, nocbemena na npomenume 8 3akona 3a 3ausuma wa koukypenyuama, Hacorenu
eaabHo cpewsy pazautHume popmu Ha 3a0ynompeba ¢ MOHONOAHO U 2ocnogcmbauyo
noaoxcerue, ¢ koemo 3akonogameacmbomo znazumearo ce gobauxkaba go eBponeiickomo.
Mmroeo unmepecnu c oeaeg 3auumama Ha unmepecume nHa gobpocsbecmuume unbecmumopu
ca u gbeme npoyecyaanonpabru memu, nocbemenu Ha npegbapumeanomo unsAHeHue Ha
cogebnume pewenusa, kakmo u konkypenyuama na npabama no 3akona 3a ocobenume 3aa03u.
e moeam au zyxkgecmpannume agbokamu ga npakmukybam 6 beazapua? C ma3u cmamua
ce onumbBame ga ompazum akmyaanama guckycua no npoekmo3akona.

Kakmo Bumaeu we namepume u pybpukama “Benpocu u omeobopu” u “Hakpamko” —
akmyaanu Hobu nopmamubuu akmobe.

Ile ce pagBame, ako u c moba uzganue cme mozau ga npegu3zbukame Bawua unmepec.

B omeobop na 3anumbanuama nomboepkgabame comobrocmma na pegakyuama ga nybaukyba
unmepeciu cmamuu u komewmapu - 6 gyxa u cmuaa Ha uzganuemo, kamo nokanbam
3aunmepecobanume koaeeu ga yzacmbam.

Meskgybpemenno ocmabame 6 otakbare na Bawume Bunazu yennu npenopoki u mueHua.

C ybakenue,

Bawt

Baagumup Ienkob

ot
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MurepKoncynr - Ilemkos, Mapkos &
TlapTHROPM, KaKTO ¥ 3a BCUYKU 3aMHTe-
pecoBanu umrtaTtenu. Vnpopmanmsra u
CTaHOBMINATA, KOUTO Ce CHIBPXaT B HETO
He TIpencTaBiIBaT M3YepIIaTeTHN M3CIIeN-
BaHWS, HUTO TIpaBHM CHBETH U He buBa fia
ce TpeTupaT KaTO 3aMeCTUTe]l Ha
KOHKpeTeH  mpodecroHaleH  CbBeT
OTHOCHO KOHKPETHU CUTYaITVIL.
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2. The amendments have intro-
duced a flat tax rate of 23.5 %
and the tax is now named
“corporate income tax”, as
opposed to the previous
“profit tax” and “tax for

: municipalities” the rates of
which were 15 % and 10 % respectively. The
whole tax amount will be transferred to the
central government budget. The amendments
are aimed at making the administration of the
tax easier.
It is important to point out that the existing so
far total effective rate of 23.5 % has been pre-
served, insofar as the profit tax used to be
charged on the taxable profit following the
deduction of the tax for the municipalities.
. The law-maker has explicitly included the fees
for management services in the range of tax-
able income. Unlike the previous regulations,
the remuneration paid under management
contracts to foreign persons by local persons
will be taxable at the source at a 15 per cent
rate.
. There are also changes of the assets deprecia-
tion rules. The intention is to ensure the fine
tuning of depreciation allowances to the spe-
cific features of various assets and to the
dynamic development of technologies. For this
purpose, the annual depreciation allowances
have increased for some assets.

Computers, software and rights to use soft-

ware, for instance, are depreciated for two

years (instead of the five years provided for by
the previous legislation). Machines, produc-
tion equipment and apparatus have currently
an annual depreciation norm of 30 per cent,

i.e. they are depreciated in just over three

years. This will undoubtedly enhance invest-

ment activity in production companies. The
depreciation norm for vehicles was also
increased, amounting currently to 25 per cent.

The depreciation norm of 4 per cent in relation

to solid buildings remained unchanged while

with the new amendment the costs for repairs
are deducted from the taxable income

(cf. item 6).

DaHBYHM LielM (T.e. HETOBOTO yBe/IMYaBaHe U
HaMaJIIBaHe C OITle] IIojIy4YaBaHe Ha obiarae-
MarTa 1evanba).

. C mpomeHnTe ce BBBelle 0bIIla cTaBKa OT 23,5 %

U JaHBKBT ce Hapede “KopropaTuBeH”, B OTIIN-
Ka OT JIOCeTalltHNTe “IaHbK BbpXY Ilevasibara’
1 “maHbK 3a obmmHnTe”’, cboTBeTHO 15 % U
10 %. llenmar maHBK IIe ce BHaACSI B IPUXOL,
Ha perybrmkaHckus bomxeT. [IpomenuTe 1e-
JIIT yllecHSIBaHe Ha alMHUCTPMUPAHETO Ha Ja-
HBbKa.

Baxxzo e ma ce mocoum, ve ce 3alrasu mocera
HevicTBalrara obrra epekTMBHA cTaBKa, KOSTO
cpIo berrre 23,5 %, OKOIKOTO TaHBKET BBHPXY
IevajibaTa ce HaUNMCIIBallle BbpXy obraraema-
Ta Ilevasiba cief IpucIIafgaHe Ha JaHbKa 3a 00-
IIVMHATE.

3aKoHOmATEIT U3PUYHO BKIIIOYM B objiarae-
MUTe IOXOIOM Bb3HarpaxpjeHusra o JOoroBoO-
puTe 3a ypasileHMe. 3a pasiuKa OT Joceraril-
HaTa ypenba, Bb3HarpaxaeHudTa IO IOrOBO-
P 3a yIpasiieHNe, U3IUIaTeHN OT MeCTHI Ha
Jy>IecTpaHHM JIMIIa, Beue IIie ce obiarar ¢ Jga-
H'BbK P U3TOYHMKA B pasmep Ha 15 %.

. VIameHenuqa uma u B IIpaBuiiaTa 3a aMOpPTU3U-

paHe Ha akTuBuTe. llenTa e amopTusaIMoH-
HUTe HOPpMU Ha OBIaT B IIO-TOJIIMA CTEIIeH Chb-
obpaseHn cbC crielMpUKUTe Ha OTIETHNATE aK-
TUBU U ¢ AUHAMWYHOTO pa3BUTHeE HA TeXHOJIO-
IMuTe, KaTo 3a Tasy IIeJl ce yBeln4JaT IOuIIl-
HITEe aMOPTHU3AIMOHHM HOPMU 3a HSIKOM aK-
TUBIA.

Taka Hampumep kommioTpuTe, cOPTyepsT U
IIpaBOTO Ha IOI3BaHe Ha codpTyep Bede ce
amopTu3uparT 3a gBe rofyHy (a Mo JoceraliHa-
Ta ypenba — 3a met roguHnu). IloHacTodmem
MaIIVHITE, IPOU3BOICTBEHOTO 0DOpyIBaHe I
amaparypara MmaT rofMIlIHa aMOpPTU3alMIOH-
Ha Hopma oT 30 %, T.e. ce amMopTU3MpaT 3a
MaJIKo IoBede OT Tpu romyuu. Toa bescriop-
HO IIle OOLIPY MHBECTUIIMOHHATa aKTUBHOCT
B IIPOM3BOICTBEHUTE IIPelnpusTus. 3a aBTo-
MmobmmTe CBINO Dellle yBeueHa amoOpTHU3a-
LIMOHHaTa HOpPMa, Kato cera T4 e 25 %. Hempo-
MeHeHa OCTaHa aMOpTH3allIOHHaTa HOpMa OT
4 % 10 OTHOIIEHNMEe Ha MaCUBHUTE Crpaiy,
KaTo BCe MaK C HOBaTa IIPOMsHA C pasxofuTe
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5. In order to prevent tax evasion through reduc- 3a PEMOHT Ce HamaJIsiBa objaraemara mevaba

ing taxable profit by the interest charged on
bank loans, the new legislation includes explic-
it provisions that bank loans and the interest
rates thereon will be subject to regulation for
tax purposes. The new legislation is aimed at
ensuring equal treatment of borrowers under
financial leasing arrangements and bank loans.
The new provisions are not applicable to the
interest accrued on loans which were contract-
ed between 1 January and 31 December 2002
and their repayment has started.

. Repair and maintenance costs for fixed assets
will be recognised as operational expenditures
and they will be deducted from the financial
result. The previous legislation provided for
an increase of the financial result with these
costs for tax purposes.

7. A new feature of the tax legislation is the treat-

ment of business trips of persons who are not
employees of the undertaking (partners, sole
proprietors, members of managing and super-
visory boards, outsourced staff). When such
persons are sent on business trips in connec-
tion with the activities of the undertaking,
their travelling and accommodation costs will
be reported as expenditures of the undertak-
ing, while their per diem allowances will be
regulated for tax purposes only when they
exceed the double amount provided by law.
Unfortunately the per diem and accommoda-
tion allowances received by persons on busi-
ness trips who are not employees of the under-
taking are not expressly excluded from the tax-
able income (cf. art. 12 of the Natural Persons
Income Tax Act). That is why we insistently
recommend the legislation to be relevantly
amended with a view to avoid the risk of an
economically and legally unjustified taxation
of the overall amounts received by persons
assigned on business trips to cover travel
expenses.

. The final tax rate on costs for celebrations, rep-
resentative and entertainment purposes or
gifts that do not bear the name or brand of the
taxpayer, and for donations and sponsorship is
reduced from 25 % to 20 %.

(BUX T. 6).

. 3a oa ce yu3berte OTKJIOHEHMEeTO OT JaHBYHO

obraraHe IOCpeICTBOM HamalisIBaHe Ha ObJta-
raemara Ievasnba upes JIMXBUTE 10 OTIYCHATU
OT baHKM KpemuTy, U3PUYHO Ce PeqBUIN, Je
1 baHKOBUTE 3aeMM, PeCIIEKTUBHO JIMXBUTE TI0
TdX, IIOIJIeXaT Ha peryiupaHe 3a JaHBYHU
nerm. HoBaTa ypenba memm u mocturaHeTo Ha
PaBHOIIOCTaBEHOCT MeXIy JIMIlaTa, ITOoJI3Bal
Kpenut 1or, popmara Ha GMHAHCOB JIM3UHT U
JmilaTa, HOJI3Bally KpeouT Ion ¢opmara Ha
bankoB 3aem. HoBure pasnopenbn He ce mpu-
J1araT CHpSIMO JIMXBUTeE TI0 IOTOBOPM 3a baHKO-
BU 3aemy, ckimoueHn mexnay 01.01.2002 r. -
31.12.2002 r., mo KOUTO UBITHIIHEHNETO € 3aII0Y-
HaJIo.

. Pasxomxrre 3a peMOHT Ha JI’le"OTpaI;IHI/ITe aK-

TUBU Beue Ille ce IIpM3HaBaT 3a TeKyII pa3xo-
IOV U C TSIX 1IIe ce HamaslsiBa pUMHAHCOBMAT pe-
synrar. Ilo mocerammara ypenba ¢uHaHCO-
BUAT pe3yNTaT ce perynmpallie 3a JaHBUYHU
LIeJIM C Te3M PpasXoOy B IIOCOKA yBeJlMueHue.

. HoBoct B mambunaTa ypenba ca m HOpmuTe,

ypeXpamm KOMaHAMPOBKIUTe Ha JIuIla, KOUTO
He ca B TPYJIOBOIPaBHN OTHOIIEHMNS C IIpefI-
pUITHETO (CHIPYXHNUIM, THOIMIHN CODCTBe-
HUITY, YIEHOBE Ha yIIPaBUTETHUTE ¥ KOHTPOJI-
HIUTe OpraHu, Iuila, HaeT! Ha I'paXkgaHCKN J10-
ropopu). Koraro mmiiata ca KomaHIMPOBaHU
BBB Bpb3Ka C JeMHOCTTa Ha IPedIIpUITHeTO,
T. Hap. I'BTHA U KBApTUPHU TIapu Il ce OTYn-
TaT KaTo pas3Xol Ha ToBa Ipenpusrie, a
ITHEBHNTE IIapy IIle ce perynmpar 3a JaHbIHN
IIeJI caMO B ClTydauTe, KOTaToO IIpeBUIIIaBaT
OBYKpaTHUSI pasmep, oIpefereH C HOpMaTu-
BEeH aKT.

3a cpXajleHye IOIMy4YeHnTe OT KOMaHpOBa-
HUTe Julla (M3BBbH Te3! B TPYH,0BO IIPaBOOTHO-
IIIeHre) KOMaHIMPOBBbUHM MNapu (IHEBHH,
ITBTHM ¥ KBAPTUPHY) He Ca M3KITIOYeHN U3PIUd-
HO OT obnaraemmre mpyxomy (Bik wi. 12 ot
300QJI). 3aToBa HACTOSTENHO IMPEIOPHYBA-
Me a ce M3BbpHIaT ChOTBETHU M3MeHeHUs U
HOIThIIHEHNS B 3aKOHOIATEJICTBOTO C OIJIel] 13-
bgrsaHeTO Ha pYUCKa OT €HO MKOHOMMWYECKN I
IIpaBHO HeODOCHOBaHO oObiraraHe Ha ObIMTe
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When the gift or donation is made to the bene-
fit of officially registered religious denomina-
tions in the country or not-for-profit legal enti-
ties working for public benefit as entered into
the Central Register at the Ministry of Justice,
the tax rate is 15 per cent.
9.Some important amendments refer to the reg-

ulation of tax payments made upfront and the
sharing of the corporate income tax.

10.Other provisions have been amended in order
to improve the taxation regime and to avoid
confusion and contradictory interpretations
(for example, now there is an explicit provision
that persons who do not engage in business
operations are also required to submit tax
returns).

The latest amendments to the Corporate Income
Tax Act can be given a positive overall assessment
because they provide for some concessions to tax-
payers, introduce greater clarity in some statutory
provisions, and bring the domestic tax legislation
closer to the established international standards.

For the first time there is predictability in tax poli-
cies development since the government has
announced it for the next two-three years. So one
could expect a further reduction of corporate tax
to 15 per cent and a development of the policies in
relation to increasing depreciation norms.

However, one could recommend additional mea-
sures for activating investment taking into
account not just foreign investors but also
Bulgarian small and medium-sized enterprises,
which are to a large extent de-capitalised, have
started practically from a very low financial level
and need free development.

Such specific government measures could repre-
sent the provision of an opportunity for admis-
sion as expenses of up to 50 per cent on all invest-
ment with the exception of the ones in real estate
(for which the part admitted as expenses to be 33
per cent), whereas for the remaining part an
option may be provided for the respective com-
panies for an accelerated depreciation of at least

March--June 2003
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CyMH, IIOJIyYeHM OT KOMaHOVPOBAHUTE 3a
MOKpYBaHe Ha PasXOOMUTe IO IIBTyBaHMITA.

8. HamarteH belrrte OKOHUATEITHVUAIT JAHBK BBPXY

pasxomuTe 3a ThPXeCTBa, IIPEICTABUTEIHN I
pasBiIeKaTeJIHY 11eJIY, 3a [IOfaPbLM, KOUTO He
HOCST IMETO WJIM MapKaTa Ha JaHbYHO 3aIbI-
XEHOTO JInIle, 3a JapeHMs U CIIOHCOPCTBO — OT
25 % ua 20 %.
KoraTo mapeHneTo e HampaBeHO B II0/I3a Ha 3a-
KOHHO PerucTpupaHuTe B CTpaHaTa BepOms-
[TOBEeIIAHVSI WIV Ha I0PUINYECcK JINIIA C HeCTO-
[MaHCKa 1] ¢ ODIIeCTBEHOMOJIe3Ha IEeMHOCT,
Bmcanu B LlenTpanmuuga perucrep xpm Mu-
HIUCTEPCTBOTO HAa IIPaBOCHOMETO, TAHBKET €
15 %.

9. Baxxuu mpomeHu bsxa BbBeIeHN U B ypenbarta
Ha aBaHCOBMUTE BHOCKM, KaKTO M Ha IIPEOTC-
THIIBAaHETO Ha KOPIOPATMBHMS ITaHbBK.

10.Ilpermsupann bsxa M HIKOM pasropendm c
11eJT yCbBBPIIIEHCTBAHE HA TAHBYHUS PEXUM U
n3bgrBaHe Ha HEICHOTY U IPOTUBOPEYMBU
TBHIKYBaHMs (TaKa HaIIpUMepP M3PUYHO ce II0-
CoYy, Ue JaHbUHA IeKapalys [HomaBaT U JIi-
IlaTa, KOMTO He M3BBpIIBAT CTOIAHCKA JIel-
HOCT).

Kato o noBure nmpomenu B 3KIIO morat ma
OBIaT OlleHeHN ITOJIOXNUTENHO, T'hiT KaTO Te MpeJ-
BIDKIIAT HIKOM ODJIEKUYeHN 3a TaHBbYHUTE Cybek-
TI, BHACST SICHOTa B HIKOM 3aKOHOBU ITOJIOXKEHNS
” Dob/mrKaBaT JAaHBYHOTO HU 3aKOHOMATEICTBO
IO YTBbPIIeHNTe MeXIyHapOIHN CTaHIapTH.

3a OpbB IIBT € HajmMIle IIpefackKasyeMOoCT Ha pas-
BUTHETO Ha JaH'bYHaTa IIOJIUTHKA, THIl KaTo IIpa-
BUTEJICTBOTO € Mpeau3BecTMIO chlliaTa 3a 2-3 ro-
oyHn. Taka moXe ga ce O4akBa ITO-HATaTBHIIHO
HamaJleHMe Ha KOPIIOpaTUBHMS JaHbK Ha 15 % u
pasBUTHe Ha MOJIMTUKATa BB BPb3Ka C yBeJa-
BaHe Ha aMOPTU3ALMIOHHUTE HOPMM.

Bce mak moxe Ha ce IIperopbya 0bMICIIgHeTO Ha
OOITBJIHUTEIIHN MEPKU 3a aKTUBU3MpPaHe Ha MH-
BECTULIMNTE, KaTO Ce€ OIbpPXNM CMETKa HE CaMO 3a
Ty>XIOeCTpaHHUTE MHBECTUTOPYM, HO U 3a 6T>nrap—
CKUTE MaJIKI 1 CpelHIN IIPpedIpudaTns, KOUTO OO
ToJIIMa CTeIleH Ca JeKallUTallM3upaHy, IIpaKTU-



‘Lega:InterConsult News

LIVE ISSUE

two years for chattels and three years for real
estate respectively.

This would be an adequate solution to the specif-
ic needs for investment in this most important
part of the economy which bears the main brunt
and responsibility for economic growth in the
country, for creating new jobs and for a successful
transfer of new technologies.

Besides no differentiation should be introduced
in relation to the different sectors (manufacturing
and services) since their influence on economic
growth is close and therefore equally important.

The Tourism Act — an Important Step towards
the Liberalization of the Tourist Market in
Bulgaria

Pavel Velchev

As a result of the ongoing nego-
tiations for Bulgaria’s accession
to the European Union, it was
found out that the existing
national regulatory framework
in the field of tourism is not
adequate to the acquis commu-
nautaire. The implementation of the EU legislation
called for substantial changes in the statutory reg-
ulations. Attention had to be paid to the leading
role that the sector had gained for the last ten
years and the priority attached to it. In this con-
text and also with a view to the need for libera-

1990

March--June 2003

AKTYAAHA TEMA

UeCKM ca 3alloYHaIy OT MHOTO HUCKO QUMHAHCOBO
CTBIIAJIO U C€ HY>XIadT OT CBODOIHO pasBUTHE.

TakmBa crierupuyaHM THPXXaBHM MEPKM MOTAT Ta
Ce U3pa3aT BbB BB3MOXHOCTTa Ja bbHaT npusHa-
TH KaTo pasxonu 1o 50 % OT BCUYKM MHBEeCTUIINN
be3 HEOBUXMMU MMOTH (IO OTHOIIIEHE Ha KOU-
TO Ia ce MPM3HAAT KaTo pasxomu 1o 33 %), KaTo
3a OCTaHajlaTa 4acT ce IpeIBUIN 110 XeJlaHue Ha
CbOTBETHUTE TBHPIOBCKM IpyXecTBa yCKOpeHa
amopTU3aLys CbOTBETHO Hal-MajIKo 2 TOOVHM 3a
OBVDKMMUTE BeIly U 3 TOOUHU 3a HeOBUKIMIUTE
VIMOTIAL.

Tosa bu npepicTaBIgBalIo aleKBaTHO pellleHye Ha
cenMPUUIHNTE HYXIM 32 MHBeCTMpaHe Ha Tasy
Hal-BaXXHa 4YacT OT MKOHOMMKATa, KOSITO HOCK
ITIaBHaTa TeXeCT 1 OTTOBOPHOCT 3a MKOHOMMYeC-
KISl PBCT B CTpaHaTa, 3a Cb3JaBaHETO Ha HOBU
paboTHM MecTa M ycITelTHMS TpaHcdep Ha HOBU
TEXHOJIOT UM,

IIpu ToBa He crlegBa Ha ce BBBeXJAT HUKaKBU
pasnuuud o OTHOIIIeHNe Ha pasiIMYHNUTe OTpac-
7 (IIPOU3BOICTBO U YCIYTH), THI KaTO BIIMSIHME-
TO MM BBPXY PBCTa Ha MKOHOMMKATA € ONIM3Ko 1
3aTOBa €JJHaKBO Ba>XKHO.

3aKOHBT 3a TypM3Ma — BaXKHa CT'hIIKa K'bM JIN-
bepanm3mpaHeTo Ha TypUCTUYIECKN 1a3ap B
bpiarapua

Ilabena Beazeb

B pesynTaT Ha nIperopopuTe 3a NpuUChedMHIBaHe
Ha berrapua xem EBponerickms cbio3 ce ycTaHO-
BII, Ue [eVCTBalllaTa B CTpaHaTa peTyjlaTOpHa
paMKa B O6J'IaCTTa Ha Typmsma He € B CbOTBETCT-
Blle CbC 3aKOHOIATEeICTBOTO Ha cbio3a. [Ipunara-
HETO Ha eBPOIEVICKUTe aKTOBe M3MCKBaIlle Chb-
n1ieCcTBeHM HpOMeHI/I B npaBHaTa My pernaMeHTa—
. Crempalile Ja ce OoTYeTe U NPMOpPUTETHATA
OIS, KOSITO CM M3BOIOBA OTPACHITET IIpe3 IOCIIe-
HuTe 10 roguum 1 0cobeHOTO BHUMAaHME, C KOETO
ce moysBa. C orreq Ha ToBa ¥ Ha HEOOXOIMMOCT-
Ta OT IMbepanmaupaHe Ha INIIEH3IOHHNUTE PeXU-
MU OT e[IHa CTpaHa U 3acijIBaHe Ha MepKUTe 3a
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ization of licensing arrangements, on the one
hand, and the enhancement of the measures for
protection of the consumers of tourist services, on
the other, it became clear that the existing Tourism
Act could not reflect the dynamic social relations
properly even with substantial amendments
thereto. Therefore, an entirely new Tourism Act
was proposed and adopted in Parliament (pro-
mulgated in The Official Gazette, No. 56 of 7 June
2002; amended, No. 119 of 27 December 2002).

It was for the first time that an attempt was made
to adjust the Tourism Act to the interests of the
sector and, for that reason, consultations with
representatives of tourist business associations
had been conducted before the law was passed.

The main emphasis in the law is laid on the intro-
duction of uniform criteria for the implementa-
tion of tourist activities, the protection of tourists,
the rights and obligations of the entities existing
in the tourist sector, the regulation of control over
tourist activities, etc.

From the investors” perspective, the following
major aspects of the new tourist law deserve the
greatest attention:

1. The law delimitates the powers of the central
government (the Minister of Economy),
regional governors, local governments and
municipal administrations. Conditions are cre-
ated for decentralized management of tourism
by delegating rights and obligations to various
tourist business associations (participation in
the categorization of facilities, participation in
the licensing of persons for tourist activities),
while observing the professional code of
ethics, maintaining the quality of the tourist
services, and ensuring fair competition in the
tourist industry.

2. A National Tourist Information Centre is estab-
lished with the main tasks of implementing the
national promotional programme and coordi-
nating the activities of regional and local
tourist information centres.

3. Detailed provisions are included to regulate
the conditions for the performance of tourist
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3aIllUTa Ha IOTPebNUTeNNTe Ha TYPUCTUIECKH YC-
JyTU OT Jpyra, CTaHa SICHO, 4Ye JIeCTBaIuAIT 3a-
KOH 3a TypM3Ma JOPU U CJlel] IPOMeHN He bu mo-
I'blI Ia OTPa3y O'bP30 pa3BMBAILIUTE Ce ODIIIeCTBe-
HM oTHoIIeHud. OTunTanku To3u ¢akT, B Ilapnia-
MeHTa bellle BHECEH I IIpUeT UBIIUIO HOB 3aKOH
3a Typusma (0bH. IIB, 6p. 56 ot 07.06.2002 1., m3M.
op. 119 o 27.12.2002 1.).

3a IbpBY ITBT CHIIO TaKa Ce HaIPaBy OIMUT 3aKo-
HEBT 3a Typu3ma Jla 0bie chobpaseH ¢ MHTepecH-
Te Ha OpaHIlla ¥ IO Tasy IPUYMHA IIpeay IIpue-
MaHeTO My bsixa OpraHM3MpaHM KOHCYITAIlUU C
IIpeICTaBUTEIN Ha TYPUCTUIECKIUTE COPY>KEHNSI.

OcHOBHMAIT aKIIeHT B 3aKOHa Majia Hal-Bede Bbp-
Xy BbBEXJIaHeTO Ha eqVHHY KPUTepUN 3a U3BbP-
IIBaHe Ha TYPUCTUYECKUTE IeVHOCTY, OCUTYPH-
BaHe Ha 3allluTa Ha TypUCTUTe, ONperelisTHe Ha
IIpaBaTa M 3aBJDKEHMSITa Ha CyDeKTuTe, MMaIim
OTHOIIIeHMe KbM TypHM3Ma, perlameHTHpaHe Ha
KOHTpPOJIa BbPXy TYPUCTUYECKUTE TeVTHOCTY U TIp.

CrnepHnuTe OCHOBHM HacOKM B HOBaTa IIpaBHa

ypenba Ha TypMCTMUYECKOTO IIpaBo B bbnrapus

3aciIy>aBaT Criopeq Hac, OT ITIeJHa TOYKa Ha WH-

BeCTUTOPUTE, HAM-TOJISIMO BHUMAaHMe:

1. Pasmpepernar ce mpaBOMOIIMITa MEXIY Opra-
HNTe Ha LIeHTpaJlHaTa U3ITbJIHATeJIHA BJIacT -
MUHICTBpPa Ha MKOHOMMKaTa ¥ oblacTHWUTe
yIIPaBUTENIM ¥ OPTAaHMUTE Ha MECTHOTO CaMOy-
IpaBJieHMe, M MeCTHaTa adMUHUCTPALVSL.
CobspaBatr ce ycrioBus 3a AelleHTpaju3anusd B
yIpaBJIeHMeTO Ha TypU3Ma, KaTo ca JIerermpa-
HI IpaBa ¥ 3aIb/DKeHUS Ha PasIM4YHU TyPUC-
TUYeCKH CIOpyXeHud (ydacTue B KaTeropusu-
paHeTO Ha 0DeKTHUTe, yJacTvie B IMIIeH3UpaHe-
TO Ha JIMIIaTa 33 U3BbPIIBAHE HA TYPUCTUYIEC-
KM JeMHOCTU) IIPY CIa3BaHeTO Ha Ipodecyo-
HaJIHATa €TUKa, KaueCcTBOTO Ha IIpejlaraHnuTe
TYPUCTUYECKM YCIIYIU U JIOSUTHATa KOHKYPeH-
IV B TypUCTUYIeCKUs bpaHIIL.

2. CopspaBa ce HammonaneHn TypucTudeckmu MH-
PopmanoHeH EeHTbpP, YMUTO OCHOBHU 3ayia-
Ul ca CBbP3aHM C MBITBJIHEHMETO Ha IIporpa-
MaTa 3a HallMIOHAJIHA peKJlama ¥ KOOpHAVHaII-
gTa Ha OEMHOCTTA Ha PEervOHaJIHUTEe M MeCT-
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activities, i.e. tourist agency activities, opera-
tion of hotels and restaurants, tour operator
activities in connection with the protection of
consumers of tourist products.

. New rules are introduced in connection with
the issuance of licenses for tourist activities,
the refusal to issue such licenses, their suspen-
sion and withdrawal, as well as the categoriza-
tion of tourist facilities, the refusal to assign a
category, and the suspension and withdrawal
of the category of tourist facilities. This is a
way to ensure clarity and transparency in the
licensing process, which is in the best interests
of both the tourist business and the govern-
ment.

. The existing licensing arrangements are liber-
alized.

Licenses are no longer required for family
hotel operations, hotel operations at catego-
rized accommodation facilities, restaurant
operations at categorized catering and enter-
tainment establishments located at accommo-
dation facilities, and tourist agency activities
conducted by a licensed tour operator.

The new law has expanded the scope of per-
sons eligible to apply for tourist licenses.

The system for categorization of tourist facili-
ties has been made easier.

All these features create greater incentives not
only for the development of tourist services
but also for the upgrading of their quality.

. The most recent amendments to the said Act
have introduced mandatory insurance of tour
operators to cover the liability for damage
occurring as a result of non-payment to coun-
terparts, including cases of insolvency and
bankruptcy. Thus the mandatory requirements
set out in Directive No. 90/314 of the
European Union on tourist traveling at a com-
mon price have been met.

. An Integrated Tourist Information System is
established and the National Tourist Register is
incorporated in it. Entries into the Register are
made administratively without any applications
served for this purpose. The system is intro-
duced for the sake of greater clarity with regard
to the entities operating on the tourist market.

HUTEe TYPUCTUUECKM MHGOPMAIVIOHHU IIeHT-
pose.

. BbBeniena e merariHa perylameHTaIUs Ha yc-

JOBUSITa 3a WM3BBpIIBaHE Ha TypPUCTUYECKU
HOeMTHOCTY - TypUCTUYecKa areHTcKa JIeHOCT,
XOTeJIMepCTBO U PecTOPaHTHOPCTBO, TypoIle-
paTopcka OeifHOCT BbB Bpb3Ka ChC 3allluTaTa
Ha IIOTpebuTenmTe Ha TYPUCTUYECKNS IIPO-
OyKT.

. B’I)Be,I[eHI/I Ca HOBIU IIpaBUMiIa 3a M3daBaHe Ha

JIMLIeH3M 3a UM3BbpIIBaHe Ha TYPUCTUYECKUTE
HOeMHOCTH, OTKas, NpeKpaTsaBaHe ¥ OTHEMaHe
Ha JIMIIeH3M, KaKTO U 3a KaTeropusupaHe Ha
TYPUCTUYECKM ODEeKTM, OTKas, IMpeKpaTsdBaHe
U OTHeMaHe Ha KaTeropusl Ha TYypPUCTUIeCK!
obexTn. [To TO3M HauMH ce BBbBEXIA ICHOTA U
MNPO3PavyHOCT IPYM M3HaBaHETO Ha JUIIEH3UN-
Te, KOETO e B MHTepeC KaKTO Ha TypUCTUIec-
K1 OM3HeC, TaKa ¥ Ha IbpXKaBara.

. H]/I6€paJII/IBI/IpaT ce CbluecTByBaliuTe JIMIEH-

3MOHHM PEXUMIL.
IIpemaxnaTy ca IUIIEH3UTe 32 U3BbPIIBAaHEe Ha
CEMEVTHO XOTEeNMEepPCTBO, JIMIIEH3UTE 3a XOTe-
JINEPCTBO, U3BBPIIBAHO B KaTEropusMpaHu
MecCTa 3a HacCTaHsSBaHe, JIMIIEH3UTE 3a PecTo-
PaHTbOPCTBO B KaTeropmsMpaHy 3aBeIeHusI 3a
XpaHeHe U pasBJIeYeHNs, PA3IIOIOXEeHN B MeC-
Ta 3a HaCTaHsBaHe, U JIMIIEH3UTE 3a U3BBPIII-
BaHe Ha TypUCTUYeCKa areHTCKa IenHOCT, KO-
raTo T Ce OChIEeCTBIBA OT JIMIEH3UPAH TYpPO-
rnepartop.

Pasmmupen e obxBaThT Ha 3aKOHa II0 OTHOIIIE-
HMe Ha JIuIjaTa, KOMTO MOTaT J1a KaHIUIaTCT-
BaT 3a U3[laBaHe Ha JIMIIEH3 3a M3BbPIIIBaHe Ha
TypUCTUYECKa TeNHOCT.

Cb3paneHa e yjlecHeHa CUCTeMa 3a KaTeropu-
3MpaHe Ha TypUCTUUECKNATEe ODeKTH.

Bciruko ToBa BOIM mO MO-TOIMSIMA MOTUBAIMS
He CaMO 3a pa3sBUTUETO HAa TYPUCTUYIECKUTE
yCJIyru, HO U 3a IIOBUIIIABaHe Ha TIXHOTO Ka-
YeCTBO.

. C IIocjiegHmnTe I poMeH Ha 3aKOHa € BbBell€Ha

3abJDKUTEIIHA 3aCTpaXOBKa 3a TypoIeparo-
Ppa, IIoOKpMBalia OTTOBOPHOCTTa MY 3a IIpUYIN-
HeHM Bpenu BAIEOCTBME Ha HepasIUlalllaHe
CbC CBOUTE KOHTpPAreHTM, BKIIOUYNTEIIHO IIPpU
HeIUIaTeXO0CHOCODHOCT U HEeChCTOITETHOCT.
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8. The Additional Provisions set out the defini-
tions of the terms used in accordance with the
definitions of the World Tourism Organisation
and the legislation of the EU Member States.

The latest amendments to the Value Added Tax
Act provide for equal treatment of hotel operators
who are not licensed tour operators, tour opera-
tors and tourist agents. Therefore the effective tax
rate of 7 % will be applicable to the tourist ser-
vices that the members of the first group offer
abroad. Thus the equal tax treatment of these
entities is safeguarded.

All these aspects lead to the conclusion that the
Tourism Act is a serious step towards fulfilling
the recommendations of the General Directorate
on Enlargement of the European Commission for
liberalization of the tourist market in Bulgaria
and adjustment of the national legislation to the
EC Directives, which is in full conformity with
the interests of both foreign investors and
tourists.
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I'lo TO3M HauMH ce BbBeXTAT 33 bIDKMTEITHITE
m3uckBaHys Ha mpexkTusa Ne 90/314 Ha Eb-
POIIeVICKMS CBHIO3 33 TyPUCTUYECKUTe IIBTyBa-
HU C ObIIa IeHa.

7. CpapaBa ce EqunHa cucTema 3a TypucTUdecka
nHPOpMaIs, JacT OoT KogaTo e HarmonamamaT
TYPUCTUYCCKM PerucThbp. Brmcsanmara B pe-
TUCTBpa ce IpaBsT c1yXebHo. Tasu cucrema ce
BBBEX[IA 3a YCTAHOBSBAHE Ha CHOTA 10 OTHO-
IIIeHNe Ha CybeKTuTe Ha TYpPMUCTUYECKNUs IIa-
3ap.

8. B lorbmHMTETHUTE pasnopenby ca BbBeIeHN
onpereeHs Ha U3IOJI3BaHNUTe ITOHSI TS, CHO-
TBeTCTBAIYL Ha OIIpeHeJIeHMITa, JaleHu OT
CpeToBHaTa OpraHM3aIysI 10 TYPU3bM U 3aJ10-
KeHJM B 3aKOHOIATEJICTBAaTa Ha IbpXaBUTe-
4iIeHKM Ha EBponenckus cpios.

C mocregHuTe M3MeHeHMs B 3aKOHa 3a JaHbKa
BbpPXy IOoDaBeHaTa CTOVHOCT XoTenmepure be3
JIUIIEH3 3a TypoIlepaTopcKa HeMHOCT ce IpupaBs-
HMXa Ha TyponepaTopMTe n TypI/ICTI/IquKI/ITe
areHTH, IOpaay KOeTO IPIWIOXKNMA U 3a IpelIa-
TaHUTE OT TaX TypI/ICTI/IquKI/I YCJ'IYFI/I B qy>K6I/IHa
e Obae epexTuBHATA HaHBYHA CTaBKa OT 7 %.
ITo TO3M HauMH ce ITOCTUTA PABHOIIOCTABEHOCT B
JAaHBYHOTO TpeTMpaHe Ha ITocouyeHmuTe CyseKTI/I.

C ormepn Ha ropemusIOXeHOTO MOXe Ja ce HaIrpa-
BU M3BOJIBT, Ue CbC 3aKOHa 3a TypU3Ma ce IpaBu
cepMosHa CTBIKA B IOCOKa YIOBIeTBOPSIBaHE
npenopbkuTe Ha IilaBHa mupexuus “Pasmpe-
Hye” Ha EBpomnerickaTa KOMMCHs OTHOCHO Jmbe-
panmusypaHeTO Ha TypuUCTHMYecKMs mHasap B bbi-
rapus 1 IpMBEXIaHeTO Ha 3aKOHOHATeJICTBOTO B
CbOTBeTCTBMe C EBpomnerickurte qupeKTUBH, Koe-
TO UBLSUIO € B YHMCOH KaKTO C MHTepecuTe Ha
UyXJeCcTpaHHUTe MHBECTUTOPM, TaKa M Ha Ty-
pucTuTe.
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Specialised Trade Courts
Vladimir Penkov
Milena Gaidarska

The establishment by law of
specialised trade courts with
competences relative to regis-
tration proceedings, company
law claims, commercial cases
and bankruptcies is admissible
from the perspective of the
Constitution and the Judiciary Act. The argu-
ments in favour of such a legislative solution
should be seen in the expected positive effects of
its application as follows:
¢ Improvement of the administration of justice
as a result of the greater specialization of
judges in commercial cases and creation of
conditions for uniform judicial practices;
¢ Introduction of easier procedural rules for the
hearing and adjudication of commercial and
company cases (further on referred to as “com-
mercial cases”), ensuring speed and efficiency
in the settlement of disputes between traders
or arising out of commercial transactions. At
present, although some regional courts have
specialised trade divisions, the administration
of justice actually follows the general proce-
dural rules governing the settlement of civil
law disputes;
¢ The hearing of commercial cases at the trade
divisions at the general civil courts does not
accommodate all the specific features of com-
mercial relations, which, in the final analysis,
affects business life negatively. In this sense,
the establishment of specialised trade courts
will give a chance for faster introduction of the
specific requirements and approaches in con-
nection with the establishment and manage-
ment of business undertakings, on the one
hand, and disputes in connection with com-
mercial transactions, on the other. This is a way
to counteract to the existing inertia in the
administration of justice in commercial cases,
which leads to a number of outstanding prob-
lems and lack of specific understanding on
part of the judges from the trade divisions at
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CroenyanusupaHy ThPrOBCKM ChOWININA
Baagumup Ienkob
Muaena I'ntigapcka

Cp3gaBaHeTO ChC 3aKOH Ha CHelaIM3UpaHu Thp-

TOBCKY CHIWINIIA, YMITO KOMIIETEHTHOCT J1a 0bX-

BaHe PeruCTbpHUTe MPOM3BOICTBA, MCKOBETe IIO

TPY>KecTBEHOTO IIpaBO, ThPTOBCKUTE Jiella U He-

CBbCTOSITEJTHOCTTa, € JOIYCTMMO OT ITIelHa TOYKa

Ha KoHCcTUTYIMaTa 11 3akoHa 3a chIebHaTa BIIaCT.

AprymeHTN B 10J13a Ha IIOODHO 3aKOHOHATEITHO

pellleHNe cllefiBa J1a ce ThPCIT B OYaKBaHMTe II0JI0-

XUTETHN epeKTH OT peam3aliusiTa My, a MMEeHHO:

¢ [lomobpsBaHe Ha IIpaBOpasmaBaHETO KaToO pe-
3yJITaT OT HO-TSICHATa CIelMaIn3alys Ha Chay-
UTe IO ThPTOBCKM Jefia M Ch3faBaHe Ha yCIIo-
BV 3a eVIHHA ChllebHa ITpaKTMKa II0 JleflaTa;

* IIpuemaHe Ha Mo-obIeKUeHN ITPOLIENYPHM IIpa-
BIJIa 3a pasIfieXxpaHe U pelllaBaHe Ha ThPTOBC-
KITe U IPy>KeCTBeHN Jiefla (HapyJaHy I0-HaTa-
TBK “TBHProBCKU JIe1a”), OCUTypsIBaIly Obp3UHa
1 epeKTUBHOCT P paspelllaBaHeTO Ha CIIOPO-
Be MeXIy THProBIM WIM TaKuBa, IpOU3TIYa-
I OT THProBcKM crenku. IToHacTodimem, ma-
Kap B HIKOM OKPBXHM ChIMIMINA J1a MMa ClIle-
IManM3ypaHy ThPTOBCKU OTeIeHMs, IIpaBo-
pasnaBaHeTO NPaKTUYeCKy ce M3BbpIBa MpU
cbbmonaBaHe Ha ODIIMTe IIPOLIECYaIHM IIPaBy-
71a 3a paspellaBaHeTO Ha IpakJaHCKI CIIOPOBe;

¢ PasrmexpmaHeTo Ha ThPTOBCKHUTe Jiefla OT Thp-
TOBCKM OTIEJIeHMS KbM ODIINTe IpakIaHCKM
ChIWINITIA He JaBa Bb3MOXHOCT 3a OTpassiBa-
He B ITBbJIHA CTelleH Ha crelinduKaTa Ha Thbp-
TOBCKITE OTHOIIIeHNSI, KOeTO B KpaltHa CMeTKa
ce OTpas3dBa HeraTMBHO BBPXY CTONAHCKNS
XIMBOT. B TO3M cMUCBHII CbC Cb3IaBaHETO Ha
creryanu3ypany THProBCKM ChAVIINIIA IIIe ce
Hane IIAHC 3a MO-OBP30TO YTBBPXKIaBaHe Ha
creneUIHNTE U3UCKBAaHMS U TIOIXOON, TIPON-
3THYAIIM OT OTHOIIeHMSITa BbB BpPBb3Ka CbC
Chb3faBaHeTO U YIIpaBJIeHNETO Ha TbPTOBCKMU
IOpyXecTBa OT efHa CTpaHa U CIIOpOBeTe IIO0
THProBcKa CIelKa OT Apyra crpaHa. I1o Takbs
HauyH IIle ce MPOTUBOJIeNICTBa Ha Ch3a/ieHaTa
M3BeCTHa MHePIIs IIpK IpaBopasiaBaHeTo Mo
THPTOBCKM Jlefia, KOSTO pedrieKTupa B peauiia
HepellleHN IIpOoDbJleMI ¥ HelpOsIBSIBaHe B Hel-
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the general civil courts, moreover that sofar
only 9 of the existing 28 regional courts have
established such specialized trade divisions;

¢ Establishment of specialised judicial adminis-
tration and upgrading of the quality of clerk
activities related to the administration of cases;

¢ Creation of actual opportunities for faster
court proceedings and possible reduction of
the time between court sessions on a single
case.

The development of “the geographical map” of
specialised trade courts is of paramount impor-
tance. It is appropriate for the territory of spe-
cialised trade courts to coincide with the territory
of the respective regional courts with high level of
concentration of registration proceedings and
company cases. Thus, the administration of com-
mercial law will be accessible to legal entities.

The definition of the term “commercial cases” is

of particular importance for the identification of

the range of cases in which specialised trade

courts will be competent. In our opinion, this

term should include:

¢ The litigation between traders in connection
with their business operations;

¢ The litigation arising out of concluded com-
mercial transactions, including those between
traders and non-traders;

¢ The litigation on claims served against traders
or manufacturers by consumers;

¢ All company law issues.

In closing, we can summarize that we find the
introduction of specialised trade courts to be
favourable to the quality of the administration of
commercial justice. It will enhance the efficiency
of the administration of justice and thus promote
certainty in business operations as a whole.
Indeed, the argument for lack of funds should not
be lightly ignored, but still it could be expected
that even in middle terms the advantages of the
establishment of specialised trade courts would
show up.
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KOM CJTy4Jayl Ha CIIeIMpuJIHO pasbupaHe OT Cb-
OunTe IIpU THPrOBCKMUTE OTHENIeHNs KbM 0b-
IUTe TpaXmaHcku chmwmna. Olle mosede,
ye Jjocera camo Kbm 9 OT ChIIecTBYBallyTe
006110 28 OKPBXHM CHOWININA Ca Ch3TameHn
TaKMBa CllelVajM3MpaHn OTHeIeHNs;

e (opmupane Ha cienmanusupasa cbaebHa az-
MVHHICTpalys ¥ MOBUIIaBaHe KavyecTBOTO Ha
HeJIOBOJHUTEe HEeMHOCTY, CBbpP3aHM C agMu-
HUCTpUpaHeTO Ha JieflaTa;

¢ CpspaBaHe Ha IpaKTMYecka Bb3MOXHOCT 3a
10-0'bp30 IPUIBIKBaHe Ha JleflaTa I eBeHTya-
JIHO 3a ChKpalllaBaHe Ha CPOKOBeTe MeXTy Cb-
nebHNTe 3acemaHmMs 10 eTHO HeJI0.

OT ocobeHO BaxkHO 3HaueHMe e 0OPOPMSIHETO Ha
“reorpadckata KapTa’ Ha CcHelMaIM3MpaHUTe
THPTOBCKM CHOWIMIIA. YMECTHO € CIelyain3u-
paHUTe THPrOBCKM CHIVIMINA Ja bbmar ¢ pano-
HI, ChBIIAJIAllM C pallOHUTe Ha ChOTBETHUTE OK-
PBXHM ChOMININA, B KOUTO € KOHCTaTUpaHa BU-
COKa KOHIIeHTpallus Ha PerucTbpHU IIPOU3BOJIC-
TBa ¥ IIPOU3BOJICTBA IO ThproBcku fena. [1o Tosn
HauyH I1Ie Ce OCUTYPU JTOCTHITHOCT Ha ThPTOBCKO-
TO IIpaBOpasfaBaHe 3a IpaBHNUTE CyDeKTL.

OrT cpllecTBeHa BaXXHOCT 3a OIIpefierisHe Ha KPb-

ra OT [eNla, IO KOMUTO Ie ObIaT KOMIIETEeHTHMI

criellMau3MpaHnTe ThPTrOBCKM ChOWINIIA, e He-

¢uHMpaHeTO Ha MOHITUETO “THProBCcKM jena”’, B

KOeTO IO Hallle BIDKJaHe clefjBa Jla ce BKIIIoJaT:

® [enaTa MeXAy THPIOBIM, CBbP3aHM C U3BbP-
IIIBaHaTa OT TIX ThPTOBCKa JeHOCT;

* JeflaTa, MPOU3TUYAIIY OT CKIIIOYeHM ThPTOBC-
KU CHOEeNKM, B TOBA UMCIIO MeXAy THprosell 1
HeTbpProsel;

® [elara IO JMCKOBe Ha HOTpebuTenm cpermry
THPIOBII U IIPOM3BOAUTENN;

® BCUUKU JIPy>XXeCTBEeHOIIPpaBHU BBIIPOCH.

B zaximouenme moxe mga ce obobiry, ue 1o Hairre
MHeHMe BbBeXIaHeTO Ha CHelyalu3ypaHu Thp-
TOBCKM CHIVINITIA ITIe OKaXKe ITOJIOXKUTETHO BJIN-
sHVe BbpXY KadeCTBOTO Ha THPTOBCKOTO IPaBo-
pasnaBaHe, IIle TIOBUIIM HerobaTa epeKTMBHOCT,
KOeTO IIle JOIIpuHece 3a IOBMUIIIABAaHETO Ha CU-
TYPHOCTTa B CTOIIAHCKMS 0DOPOT KaTo LISUIO.

11
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Amendments to the Competition Protection Act
Svetlin Adrianov

The Official Gazette, No. 9 of 31
January 2003, promulgated
some substantial amendments to
the Competition Protection Act.

‘\\‘f The amendments are aimed at
(o improving the anti-trust legisla-
tion and harmonizing it with the acquis communau-
taire to a greater extent. Their adoption is in con-
formity with the commitments of this country
under Chapter Six of the negotiations on Bulgaria’s
accession to the European Union. The law-maker
has also taken into account the practices of the
Commission for Protection of Competition (CPC)
in the implementation of the law so far.

The enacted amendments have the following
major aspects:

They have amended the provisions regulating the
counteraction to vertical and horizontal cartel
agreements, the abuse of monopoly and dominant
position and the concentration of business activi-
ties. Apparently, the law-maker has tried to bring
the law to the relevant anti-monopoly provisions of
the EEC Treaty and the Directives and Regulations
of the European Commission and the Council of
the European Union to the utmost degree.

The amendments refer also to the criteria for eval-
uation of the impact of various cartel agreements
on the competitive environment. There is a ban

March--June 2003

MHEHUA

HancTyHa aprymeHTHT 3a Jnicata Ha UMHAHCO-
BM CpeICTBa He bu clreBasio ma O'be ocTaBeH bes
BHJMMaHIe, HO BCe IIAK MOXe Jla ce OYaKBa, ue
HOpY CPEIHOCPOYHO IIe Ce MPOSIBIT IIPeIVMCT-
BaTa OT Cb3aBaHETO Ha CIleIMaJIM3MpaHNn Tbp-
TOBCKM CBHIIVIIAIIIA.

MPABUAA 3A TbPTOBUSA

Vsmenennsa B 3akoHa 3a 3alMTa Ha
KOHKypeHIuaTa
Cbemaun Agpuarob

B 6pont 9 ma IIB ot 31.01.2003 r. 6s1xa 0bHaponBa-
HI CBIIIEeCTBeHN M3MeHeHMs B 3aKOHa 3a 3alluTa
Ha KOHKYpeHITMSITa.

MsmenenusTa 11e1gT YChbBBpIIEHCTBaHe Ha HOP-
MaTMBHaTa ypenba Ha aHTMMOHOIIOITHOTO IIPaBO
U IIO-II'BIIHOTO ¥ XapMOHU3MpaHe ¢ eBPOIeNicKOo-
TO 3aKoHOHaTesicTBo. C mpuemaHeTO MM ce U3-
IIbJIHIBAT M 3aIb/DKeHMdTa Ha CTpaHaTa BBB
BpBb3Ka C I71aBa IIecTa OT IIperoBopuTe 3a IIPUCH-
enuHsIBaHe Ha bbiarapma kbm Ebpomernckus
CBI03. 3aKOHOIATENIT e OTYell M IMpaKTHUKaTa Ha
Komucusara sa 3ammra Ha KoHKypeHimaTa (K3K)
II0 IIpIUIaTaHeTO Ha 3aKOHA IO MOMEHTa.

IIpueture M3MeHeHMs pasKpuBaT CIeIHUTE OC-
HOBHM aKIIeHTMU:

Msmenenu u JOIIbIIHEHN ca HOpPMUTe, PerlaMeH-
TUpaLIY DPOTUBOHEVICTBUETO Cpellly BepTUKall-
HIATE ¥ XOPM3OHTAJIHATe KapTeIHU CIOopasyme-
HI, 37I0yTIOTpebITe C MOHOIIOITHO ¥ TOCIIONCTBA-
IO HOJIOXeHMe M KOHILEHTpaIysITa Ha CTOIIAHC-
KaTa JerHoCcT. O4eBUIHO e, 4e 3aKOHOHATeNIIT ce
e CTpeMII ¥ KbM MaKCUMAaIHO JobrmrkaBaHe [0
perleBaHTHUTE aHTVMOHOIIONHM pa3lopendu Ha
Horosopa 3a EVIO u oTHOCMMMKTe OTUPEKTUBUA U
pernmamenTy Ha Komucnara n Cbseta Ha EBpO-
EeVICKMSI ChIO3.

IIpomeHenn ca CBINO Taka M KpUTEpUMUTe 3a
OLleHKa Ha epeKTa BbpXy KOHKYpeHTHaTa cpefa
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on the implementation of cartel agreements by
the participants therein pending the decision of
the Committee. The amendments have intro-
duced the new term of “joint dominant position”,
which is intended to ensure more serious control
over anti-competitive practices and agreements.

A uniform criterion has been introduced for the
existence of concentration of business activities,
i.e. the size of the total turnover of the partici-
pants on the relevant market within the territory
of Bulgaria. Thus the alternative criterion, i.e. the
market share of the participants, has been elimi-
nated because CPC practices have borne it out
that it is very difficult to identify and prove it in
the process of evaluation of any concentration.

The Commission for Protection of Competition has
been granted additional powers as the anti-
monopoly regulator. It has obtained some extraor-
dinary powers with respect to the collection of evi-
dence relevant to its investigations. The CPC is
authorised to search premises and vehicles and to
seize documents and electronic information. It is
true that such actions need the permission of the
respective regional court. Nevertheless, these pow-
ers are a substantial and perhaps even excessive
expansion of the opportunities for the CPC to col-
lect information and evidence in its investigations.

The law-maker has obviously undertaken serious
structural changes in the regulations concerning
the anti-trust regulatory activities and the protec-
tion of fair competition. Of course, the actual
effect of these amendments will take some time to
be seen because the CPC practices need to be
adjusted to the new legislation. At the same time,
it is equally obvious that the main thrust of these
amendments is to create conditions for the
Commission for Protection of Competition to
exercise its law enforcement functions in a more
active and efficient manner.

March--June 2003

MPABUAA 3A TbPTOBUSA

OT pas/IM4YHNTe BUIIOBE KapTelIHN CIIOpasyMeHNs.
YcraHOBeHa e 3abpaHa 3a yYaCTHUIIUTE B KapTel-
HO CIIOpasymeHMe Jla 'O U3II'bIHSBAT 0 IIOCTaHO-
BdBaHe Ha pelleHNneTo Ha KoMmucusTa. Besenen e
U MHCTUTYTHT Ha “ChBMECTHO IOCIOICTBAIIIO I10-
JIOXKeHme”, KOMTO e M3IUIO HOB 3a TO3M 3aKOH I
LleJI OCUTYpsIBaHe Ha e[VH II0-CepUO3eH KOHT-
pOJI BBPXY aHTU-KOHKYPEHTHUTEe ITpaKTUKM U
CIIOPa3yMeHNsI.

BbBenen e equHeH KpuTepmii 3a HaIuM4MeTO Ha
KOHIIeHTpallys Ha CTOIaHCKa JIeHOCT, a MMEeHHO
pasmeprEr Ha 001 0DOPOT Ha YYaCTHUIINTE Ha
CPOTBETHM I1a3ap Ha TepuTopus Ha bbrarapums.
Ilo To3u HauMH ce IpemaxHa aJITepHATUBHUSIT
KpUTepull — MasapeH U1 Ha ydacTHULINTe, 3a
Koo mpakTukaTa Ha K3K mokasa, ue e TBbpme
TPYIHO YCTAaHOBMM M IOKasyem B Xofa Ha eIHa
Ipollefypa 3a OlleHKa Ha JlaJleHa KOHIIeHTpallus.

Pasmmrpenn ca npaBomomusaTa Ha Komucusra 3a
3aluTa Ha KOHKYPEHIMITa KaTO aHTMMOHOIIO-
JIeH perynaTop, KaTo ca J1 IIpeJoCTaBeH U3BbH-
PeIHM IIPaBOMOIINS IO OTHOIIIEHNe Ha Ccbbupa-
HEeTO Ha [JOKa3aTeJICTBa OT 3Ha4YeHMe 3a BOIeHUTe
oT Heqa pasciegsanud. Ha K3K e mpenmocraBeno
IIpaBo Jla M3BbpIBa NpeThbpCBaHe Ha IOMelle-
HM4 U IPEBO3HM CPeiCTBa U M33eMBaHe Ha JOKY-
MEeHTH U eJleKTpoHHa MHpopmanmd. [lencTsu-
TeJIHO 3a U3BBbPIIBAHETO Ha TaKuBa HAEVICTBUS Ce
M3UCKBa paspelleHye OT ChOTBETHUS OKPBXeH
CBJl, HO BBIIPEeKM TOBa Te3V MPaBOMOIIINSI ITpeiC-
TaBJIIBaT €IHO CEPMO3HO U MOXe b1 Topu IIpeKa-
JIeHO pasllMpsBaHe Ha Bb3moXxHocTuTe Ha K3K
aKTMBHO Ha Cbbupa MHPOpMAIVS U JOKa3aTec-
TBa IpY IIpOBeXJaHe Ha CBOUTe pa3ciledBaHMs.

OueBnnHO e, ye 3aKOHOJATENIAT € MpeNIpuesI Cb-
IIIeCTBEHM CTPYKTYPHMU IIPOMEHM Ha ypenbaTa Ha
aHTU-TP'bCTOBaTa peryjlaTopHa JeHOCT U 3aKpu-
JlaTa Ha JIOsSUIHaTa KOHKypeHHud. Pasbupa ce
IeMICTBUTETHUAT ePeKT OT Te3U M3MEHEHU IIIe
ce MpOSBU efiBa CJle]] eVH Iepuoy, OT Bpeme, He-
obXxomym 3a IpUBEXIAHETO Ha IpaKTHUKaTa Ha
K3K B cphoTBeTCTBME ¢ HOBaTa periameHTallys.
CpIII0 Taka OYEBUTHO € obaue, e OCHOBHIIT
CTpeMeX e KbM OCUTYpPsIBaHe Ha Bb3MOXHOCT 3a

13
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Immediate Execution of Judgements
Dimitar Chorbadjiev

The Civil Procedure Code
(CPC) gives an exhaustive list of
the instruments subject to
enforcement, including the
judgements that may be execut-
ed immediately.

Va

The examination of this issue is of substantial
practical significance due to the consequences of
this option for both parties to the proceedings and
the possible defence techniques that will be dis-
cussed below.

The specific nature of this option is determined,
first and foremost, by the fact that these judge-
ments are not enforceable yet, i.e. they are subject
to appeal or an appeal has been lodged within the
prescribed time limits. Therefore, one can con-
clude that this is rather an exception to the gener-
al rule on the enforceability of final judgements,
which is admissible only in cases prescribed by
law. Obviously, the option for immediate execu-
tion of judgements provides better protection of
execution to one of the parties. It is associated
with the social relations that are regulated by the
relevant judgements and with the desire to
ensure faster meeting of the claim of one of the
parties. Nevertheless, the Civil Procedure Code
provides for the interests of the other party, too,
through the option of staying the immediate exe-
cution in specific cases prescribed by law.

An important prerequisite for this option is to
make sure that the judgment subject to immediate
execution is enforceable, i.e. approving the claim.

March--June 2003

MPABUAA 3A TbPTOBUSA

Kommucugara sa 3alliiTa Ha KOHKypeHIudTa [Oa
OCPhIIIECTBABA IIO-aKTMBHO I PE3yJITATHO CBOUTE
(PYHKHI/H/I II0 ITpumjlaraHeTo Ha 3aKOHa.

NMPOLEC

IIpensapuTeHO M3NBIIHEHNE Ha ChIebOHN
pelenus
Humumep Yopbaghkuet

Ipaxpauckmuar npouecyarneH komekc (ITIK) ms-
PUYHO € IIOCOYIMII aKTOBeTe, IOIJIeXallly Ha IIpu-
HYOUTEJHO U3I'bIIHeHMe, cpel] KOUTO ca U pellle-
HMITa Ha ChOWIMIIATA, 3a KOMTO € IOIIyCHaTO
HpeaBapUTEIHO U3ITbIHEHNe.

PasrnexmaHeTo Ha BBIIPOCA € OT HEMAJIKO IIpakK-
TIUYECKO 3HaUeHMe IOopaay IOCTIeANIINTe, KOUTO
Hopax/a TO3M MHCTUTYT 3a ABeTe CTPAHU B IIPO-
Ileca ¥ Bb3MOXHUTE CIIOCODY 3a TSIXHATA 3aIlNUTa,
KOUTO IIle O'bIaT 0bChoeHM O-TIOTy.

Crrerinukara Ha TO3M MHCTUTYT IIPOU3XOX/Ia Ha
I'BPBO MSICTO OT ODCTOSITEIICTBOTO, Ye CTaBa JIyma
3a MBIThJIHEeHNEe Ha pelleHNs, KOUTO He ca BIIe3/n
B 3aKOHHA CIJIa, T.€. ITOIUIeXaT Ha ObXalBaHe MiIn
cperty TX e mofaneHa xanba B cpok. C orren Ha
TOBa MOXe Jla ce HallpaBU U3BOJ, Ye CTaBa BbII-
POC TIO-CKOPO 3a eHO W3KIIOUeHMe OT OOy
IPVHIMII 32 M3IIBIHMMOCT Ha OKOHYaTeIHNUTe
CbHebHM pelreHus, JOITyCHATO CaMO 3a M3PUIHO
IIOCOYeHM B 3aKoHa ciryday. O4eBUOHO e, 4e C
IIpeaBuaeHaTa Bb3MOXHOCT 3a IpegBapUTeIHO
U3IThIIHEeHVe Ha ChIIeOHN pellIeHns ce 1aBa I0-To-
JIMa U3ITBIIHUTEIIHA 3allliiTa Ha eflHa OT CTpaHu-
Te. I[TogobHO pellreHNe e CBBpP3aHO ¢ ObIecTBe-
HIUTe OTHOIIIeHMs], KOUTO Ce peryimpar OoT BU3U-
paHNTe pelleHns 1 CbOTBETHO OT XelaHMeTo Ja
Ce OCUTYPU BBE3MOXHOCT 3a II0-0BP30 YIOBIETBO-
psBaHe Ha IlpeTeHIIMUTe Ha eqHaTa crpaHa. [TIK
Bce IIaK OTYMTa ¥ MHTepecuTe Ha Jpyrara cTpaHa,
KaTo MpelBIrkKAa BBb3MOXHOCT 3a COMpaHe Ha
IpeJBapUTEIIHOTO M3I'bIIHEHMe B KOHKPETHO
IpeBUAeHNTe 3aKOHOBY XUIIOTe3.
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In this context, one may conclude that the CPC
refers only to judgements of first-instance courts.

The Civil Procedure Code provides for two sets of
judgements subject to immediate execution.

In the first place, these are the judgements award-
ing labour remuneration or alimony. In such
cases, the court has to adjudicate on immediate
execution ex officio and court practices conform to
this approach.

Next, it should be explained that the term “labour
remuneration” should be considered to mean
remuneration that has not been paid by the
employer (usually it is not contested by the
employer) and not adjudicated compensation for
unlawful dismissal because the latter is calculated
on the basis of the gross remuneration of the
employee in accordance with the Labour Code.

It should be added that these provisions are applic-
able only to the immediate execution of judge-
ments on the adjudicated alimony rather than
other issues to be resolved in marriage cases (e.g.
exercise of parental rights to children under age).

The second set of judgements subject to immedi-

ate execution includes the following cases:

(a) where the court awards an account receivable
based on an official document (i.e. a document
issued by an official within his or her powers
in the form and procedure prescribed by law);

(b)where the court awards an account receivable
recognised by the defendant;

(c) where any delay in the execution may lead to
substantial and irreparable damage to the
claimant or the enforcement would become
impossible or very difficult to achieve.

In these cases, the law-maker has decided that
one of the parties to the litigation needs greater
protection in the enforcement of its granted
claims but here the protection is not so uncondi-
tional as it is in the first set of judgements. This
conclusion is determined, first and foremost, by
the fact that in the second set of judgements the
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Baxxna mpenroctaBka 3a IpMIOXeHME Ha TO3MU
MHCTUTYT € pelleHNeTo, 3a KOeTO e IIOIyCHATO
IIpeBapUTEeIHO M3ITbIIHeHNe, [1a € TOTHO 3a U3-
ITbJIHeHMe, T.e. 1a e ocbauTenHo. C orner Ha ToBa
crnenBa ga ce Hampasu u3Bonsr, ue I'TIK Busupa
€IVHCTBEHO OCHIUTEIHUTE pelleHns Ha I'bpBO-
VHCTaHIVOHHUTE ChAVIINIIA.

I'TIK npensrkpa gBe rpymy pereHns, IoajIexXa-
I/ Ha IpeJBapUTEeIHO U3ITbIHeHNe.

Ha mbpBO MdCTO TOBa ca pelleHusaTa, ¢ KOUTO
Ce IPUCHXIIA Bb3HArpakIeHue 3a pabora mwim ns-
IpBXKa. B Te3u coydam cbobr cregBa 1a MoCTa-
HOBU CJIy>XeOHO IIpeIBapUTENIHO M3IIbIHEHUE,
KaKBaTo e 1 ChlebHaTa IIpaKTHKa B Ta3yM HacOKa.

Ha BTopo mscTo criepia a oTbenexnm, ge ImoHs-
TreTo “Bb3HarpaxkjeHne 3a pabora” ciensa fa ce
pasriexmga B CMUCHIIa Ha HeM3IIaTeHN OT pabo-
Togarejrsl TPpyooBUM Bb3HaI'Pa>XIEHMSI (KOI/ITO
ODMKHOBEHO He ce OCIIOpBaT OT paboTomaTers),
HO He ¥ Ha JB/DKMMM TIO cujlaTa Ha CBhIeOHOTO
pellleHre ObesIleTeHMs] 3a He3aKOHHO YBOJIHe-
HIe, KOUTO ChITIacHO HopmuTe Ha Kopmekca Ha
Tpyda ce n34ncjriBaT Ha OCHOBaHME Ha 6PYTHOTO
TPYIOBO Bb3HarpaxjeHue Ha pabOTHMKA U CITy-
KUTEJI.

CrenBa a IIOCOYMM CBIIO TaKa, ye IIMTHUpAHATA
pasmoperba e IPWIOXMMA eOVHCTBEHO 3a Iper-
BAPUTEIIHOTO M3ITBJIHEHNE Ha peIleHNeTo Ha
Chlla OTHOCHO IIPUCHIIEHa U3IPHXKKa, HO He U II0
OTHOIIIEHNe Ha OPYTU BBIIPOCH, KOUTO MOTaT 1a
ObOaT pelaBaHM B XOma Ha OpauHmTe mera
(Hamp. yIpaXHsSBaHe Ha POOUTENICKUTE IIpaBa
CHPSIMO HEHaBBPIIIWINATE ITHIIHOIETHE Helia).

Bropara rpyma perenus, 3a KOUTO MOXe fa bblie
IOIIyCHATO IIpeIBapUTEIHO U3IIbIIHEHNe, 0bXBa-
IIa CJIegHUTe CITydan:

a) KOraTo ChIBT IPUCHXKIA B3eMaHe, OCHOBAHO
Ha oduirnaneH JOKYMeHT (T.e. JOKYMEHT, 13-
HalieH OT IIBXHOCTHO JIMIle B Kp'bra Ha CIIyX-
baTa My 10 ycTaHOBeHMTe Ppopma U pern);

0) Korato CBHIBT IPUCHXOA B3eMaHe, KOETO e
IIPU3HATO OT OTBETHUKA;

15
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court will not rule on the immediate execution ex
officio. There should be an application by the
claimant and the court should be given the oppo-
tunity to judge the need for such a measure.
Secondly, the court is authorised to ask the
claimant to give appropriate security in advance.
The purpose of this security is to satisfy the defen-
dant for possible damage caused by the immedi-
ate execution (e.g. when the first-instance judge-
ment is reversed).

Another way to protect the defendant against
possible adverse effect of immediate execution is
to rule out the possibility for immediate execution
even where security is given. These are the cases
when the execution may cause irreparable harm
to the defendant or damage that is not subject to
accurate evaluation in pecuniary terms. This
exception is not applicable to judgements, for
which the court allows immediate execution ex
officio (judgements on alimony or labour remu-
neration).

Furthermore, a judgement that is not enforceable
yet is not subject to immediate execution, where it
is ruled against government institutions and local
governments or health establishments funded
from the central and/or local budgets. As is seen
from the wording of these provisions, the cen-
tral/local government interest and, hence, the
quality of the party, against which the enforce-
ment would be directed, are decisive in such
cases.

The immediate execution of judgements is
allowed or refused with a special instrument
issued by the first-instance court. The ruling that
allows or refuses immediate execution of the
judgement may be appealed with a private peti-
tion to the higher-standing court, which is a way
of protecting the defendant against immediate
execution.

Another possible defence against immediate exe-
cution is the opportunity for staying the execution
by giving security for the claimant. This option is
inapplicable to the cases of immediate execution
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B) KOIaToO OT 3aK'bCHEHMETO Ha U3IThJIHEHUETO
MOXe Ta IMocjefBaT 3HaUMTEeIHNM U HelloIlpa-
BYMM Bpe[IM 3a MIIella Wi CAMOTO U3IThIIHe-
Hue bU cTaHAJIO HEBB3MOXHO MM bu ce 3art-
PYAHIIIO 3HAUNTEITHO.

[Ipy ropemocodeHuTe cilydyay 3aKOHOHATEJISAT
CBINO € CYeJl, Ye CJlefiBa J1a ce OCUTYPU II0-CUJIHA
3allliTa Ha egHaTa CTpaHa B IIpolieca 110 OTHOIIe-
HIe Ha M3ITbIIHeHNeTO Ha IPUCHIeHUTe 1 IIpe-
TeHIM, HO TYK 3allliTaTa He e Taka De3ycrioBHa,
KaKTO IpM IIOCOUEHHUTEe IO-TOpe pelIeHus OT
IrbpBara rpymna. losu u3Bop ce Hajlara Ha ITbPBO
MSCTO OT ODCTOSITEIICTBOTO, Ye B CIIydauTe OT
BTOpaTa Ipyna ChbABT He JIOITycKa IpeaBapuTerl-
HO M3ITBJIHEHMe caykebHo. ToBa cTaBa camo 1o
JICKaHe Ha MIIela, KaTo Ha Chla e MpeJocTaBeHa
BB3MOXHOCT 3a ITpelleHKa Ha HeODXOIVMOCTTa
OT TIOCTaHOBSIBaHe Ha TakaBa Mgpka. Ha BTopo
MSICTO CHIBT € OIPaBOMOIIEH [1a 3abIDKI MIIle-
IIa Ja IpelcTaBy IMpeaBapUTEeIHO Ha[JIeXHO
obesneuenne. llenta Ha TOBa ObesmedeHne e
yIOBJIeTBOpsIBaHe Ha €BeHTYaTHO Bb3HUKHAJIATE
3a OTBETHMKA Bpelyu OT JOIIyCHATOTO IIpefiBapy-
TeJIHO M3ITbJIHeHMe (HaIp. Ipy OTMsHA Ha IIbp-
BOMHCTAHIIMOHHOTO pellleHne).

IIpyra ¢popma Ha 3amIuTa Ha OTBETHMKA OT eBeH-
TyaJIHU HeOIaronpuUSITHY IOCIIEOUIIN OT IIpefBa-
PpUTEIHO U3IIbIIHEeHNe, e U3KIII0UYBaHeTO Ha Bb3-
MOXHOCTTa 3a JIOIyCKaHe Ha IpeIBapUTeIHO U3-
ITbJIHEHNe, JOPU U IIPU IIpefiCcTaBeHO obe3reue-
Hue. ToBa ca cjlyuanTe, KOraTo BCJIe[ICTBMe Ha U3-
ITBJIHEHMETO MOXe Ja ce IPUYMHYN Ha OTBeTHMKA
HeloIIpaBMMa BpeJia WM BpeJa, KOSITO He IIofjIe-
XM Ha TOYHa IlapmuHa oreHkKa. IlocoueHoTO
U3KITIOYeHNe He Hamypa HNpWIOXKeHMe 3a pellle-
HUSI, IPU KOUTO CHIBT JOITyCKa CIIy>XebHO Iper-
BApUTEIHO M3I'bIIHeHMe (C KOMTO ce HpUCHXKOa
UBIPBXKA WIM Bb3HarpaxueHue 3a paboTa).

Ha BTOpO MSICTO He ce IOIycKa M3ITbIHEHNUE Ha
HEBJII37I0 B CWJIA pellleHue (T.e. IIpeIBapUTEIHO
U3ITBHIIHEHE) CPellly I'bP>XXaBHUTE YUIPeXIeHUs U
ODOIIMHNTE, KAaKTO 1 JleuebHNTe 3aBenenus], Cybcu-
IOVIpaHM OT PeIryONMKaHCKMe ¥/ Vv OBIIMHCKITe
bromxeTn. BumHO OT TekcTa Ha pasmopenbara B
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of judgements on alimony or labour remunera-
tion. The execution is stayed also when the
appealed judgement allowed to be executed
immediately is reversed by a higher-standing
court.

If, after the ruling on the immediate execution, the
claim is rejected with an enforceable judgement,
the immediate execution is discontinued. In such
cases, the court that has issued the ruling will
issue a writ of execution to the defendant against
the claimant for refunding or return of the prop-
erty received on the basis of the allowed immedi-
ate execution of the reversed judgement.
Obviously, such developments will require a lot
of complicated and time-consuming efforts of the
defendant to collect the amounts paid. Therefore,
in order to avoid these undesired actions, we
would recommend that the actual immediate exe-
cution of the first-instance judgement be thwart-
ed, whenever the law allows to do so, through
guarantee given on part of the defendant.
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CJTydast, OIpeelIsIl 3a IPMIOXKMOCTTa Ha IIpef-
BApUTEITHOTO M3ITBJIHEHME, € I'bpXaBHUIT/00-
IIMHCKVST MHTEpeC, ChOTBETHO KadyecTBOTO Ha
cybeKTa, cpelly KOroTo Om Omio HacodeHO W3-
ITBJIHEHUETO.

ITpegBapuTerHO MBI'BIHEHME Ha pPelIeHMdITa ce
IIOIyCKa, ChOTBETHO OTKa3Ba, C HApOYeH aKT Ha
ITbPBOMHCTAHIIMOHHNY ¢bA. IlocTaHOBIIEHNETO, C
KOeTO ce JOMyCKa MM ce OTKasBa IpeaBapuTerl-
HO M3ITHIIHEHME Ha peIleHMeTo, MOXe Ja ce 00-
aJiBa ¢ YaCTHA XajIba IIpeJt II0-TOPHMS CbJI, KOsI-
TO Bb3MOXHOCT IIpeJiCTaBJIgIBa e[IMH OT HauMHI-
Te 3a 3alllTa Ha OTBeTHMKA Cpellly HpenBapu-
TEJTHOTO U3II'bJTHEHNE.

J:[pyr BBb3MOXEH ITbT 3a 3alllyiTa Ha OTBETHIKA,
Cpely KOTOTO € JIOIyCHATO IIpefBapUTeITHO 13-
II'bJIHEHNE, € BP3MOXXHOCTTA Oa CIIp€ U3ITI'bJIHEHI-
€TO, KaTo IpeJicTaBy obe3redyeHne 3a B3UCKATEIS.
Tasu BB3MOXHOCT e HEeIPWIOXMMAa B CIIydanuTe
Ha IIpenBapuTeIHO M3II'bJIHEHNE Ha pelleHM:d, C
KOWTO Ce IPUCHX[Ia M3IPEXKa WM Bb3Harpax-
nenue 3a pabora. MsmbiHenneTo ce cmpa u Ko-
raTo obXaylBaHOTO pellleHMe, YMeTO IpemBapu-
TeJIHO U3IThIHeHMe e I0CTaHOBeHO, bbIe OTMeHe-
HO OT TIO-TOpP€eH CB]I.

AKO cIlell ITIOCTaHOBSIBaHe Ha ITpelBapUTEeITHOTO
M3IIBJIHEHME UCKBT ObIe OTXBBpPIIEH C BIIS3IIO B
CuIla pelleHye, M3IIbIHEHNeTO ce IpeKpaTsaBa. B
TO3M CIIydayl ChIIBT, KOUTO € IIOCTaHOBWII pellle-
HIETO, U3IaBa MU3ITbJIHUTEJIeH JIMCT Ha OTBETHUKA
Cpellly B3JCKaTelld 3a BpblllaHe Ha CYMUTe VI
BeIlNTe, IOIyYeH) Bb3 OCHOBA Ha HOIyCHATOTO
NpeaBapUTEITHO U3IThJIHeHNEe Ha OTMEHEHOTO pe-
mreHne. OueBUIHO e, Ye IPY TaKOBa pa3BUTHMe Ha
IIpoIieca 3a OTBETHMKA IIle Bb3HMKHe Heobxomu-
MOCT OT pefuIia CJIOKHM U IIPOIbIDKUTEITHNA YCh-
M 3a ChOMpaHe Ha IUIATEHUTE CyMU. 3aTOBa
Orxme mpenopbUany C Orllel] U30sIrBaHe Ha Te3U
IEeVICTBYU, B CIIydauTe, KOraTo 3aKOHBT II03BOJISI-
Ba TOBA, PeaJHOTO MpeIBapUTEIHO U3ITbIIHEeHMe
Ha ITPPBOMHCTAHIIOHHOTO pellleHNe ma Oble
OCYeTEeHO C IIpefoCcTaBgHe Ha rapaHIms OT CTpaHa
Ha OTBeTHUKA.
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Competing Rights in Cases of Enforcement
under the Special Pledges Act
Rusin Yordanov

An interesting case in practice is
related to the risks and legal
effects for the buyer of assets
sold by a secured creditor in an
enforcement procedure under
the Special Pledges Act, where
bankruptcy proceedings are
opened with regard to the debtor.

It should be noted, first and foremost, that pur-
suant to Art. 43 of the Special Pledges Act, bank-
ruptcy proceedings opened with regard to the
debtor cannot stay the enforcement procedure
concerning the special pledge, i.e. the enforce-
ment has priority over bankruptcy and develops
independently of the latter.

Still, if such proceedings start, the bankruptcy
court will rule not only on the opening of bank-
ruptcy proceedings but also on the commencing
date of the debtor’s insolvency. This date may
well be some years earlier than the date of open-
ing of bankruptcy proceedings. If the special
pledge turns out to have been given after the
commencing date of the insolvency (during the
so-called “doubtful period”), this security is very
likely to be deemed null and void with regard to
the creditors of the pledgor pursuant to Art. 646,
para 2 of the Commercial Act.

As a result, these creditors may consider null and
void also the sale of assets by a secured creditor in
enforcement proceedings under the Special
Pledges Act because the sale will have been con-
cluded on the basis of frustrated legal grounds.

Another interesting case is the distress on some of
the debtor’s assets pledged and sold by the
secured creditor under the Special Pledges Act.

Pursuant to Art. 346, para 1 of the Civil Procedure
Code, any disposal of encumbered assets on part
of their owner is deemed null and void with
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KonkypeHuys Ha mpaBa mpu WM3IbJIHEHME IO
pena Ha 3aKkoHa 3a ocobeHNTe 3a51031
Pycun Vopgarob

VHTepec B IpaKTMKaTa PeCTaBIIIBaT PUCKOBe-
Te ¥ IOCJIENUIINTE OT IIpaBeH XapaKTep 3a KyIIy-
Bayda Ha IIpe[jlaTaHy OT NPUCTBIUI KbM U3ITHII-
HeHUe 10 pefla Ha 3aKOHa 3a OCODeHMTe 3aio3u
(303) 3anmoxxeH KpeAUTOp aKTUBM Ha [THXHIUKA B
CJIydart, 4e II0 OTHOIIIEHUe Ha CBINI Obae OTK-
PUTO IPOM3BOACTBO IO HEChCTOSITEITHOCT.

IIpeny Bcuuko criefgBa Ja mogdyepTaem, de 1o CH-
naTta Ha i 43 ot 303 oTKpuBaHeTO Ha IPOU3-
BOJICTBO IO HECHCTOSITEJTHOCT Ha 3aJIOXHUS
ITHXHUK He MOXe Ja CIpe 3arlo4YHajIoTO OT
CTpaHa Ha 3aJIOXHMS KpeIuTOp M3IIbJIHEeHNUe 110
OCODEHMAIT 3aJI0T, T.€. TOBA M3ITbIIHEHNE JIMa IIpe-
IMMCTBO MpeJ] IIPOM3BOACTBOTO IO HeChCTOSITE]I-
HOCT I Ce pa3BMBa He3aBUCUMO OT HeTo.

Bce mak, ako TakoBa IIPOM3BOACTBO Oblle OTKPU-
TO, €JHOBPEMEHHO C PelIeHMeTO 3a OTKpMBaHe
CHIBT IO HECHCTOSITEITHOCTTA I1Te OIpefieliv U Ha-
yaJjTHaTa JaTa, OT KOITO 3aJIOXKHUIT ITHXKHUK €
CTaHaJI HeIUIaTeXOCIIocobeH. Bb3MOXHO e Tasu
IlaTa Jla IpeaxoXa C HIKOJIKO TOIMHY JaTaTa Ha
OTKpMBaHe Ha IIPOM3BOICTBOTO IO HECHhCTOSITEII-
HOCT. AKO Cce OKaxe, 4e OCODEHUSIT 3aJI0T € yupe-
IIeH CJIel HavaJlHaTa JaTa Ha HeIUuIaTeXOCIIOCob-
HOCTTa (B T. Hap. “mopo3spuTesieH nepuoxn’), MO
curaTa Ha wi. 646, ann. 2 or ThproBckuaT 3aKoH e
TBBpIe BEPOSITHO BBIIPOCHOTO Obe3llevyeHre Ia
ce cumMTa 3a HUIIOXHO II0 OTHOIIIeHNe Ha Kpeau-
TOpPUTe Ha 3aJIOXKHUS IITHXHMUK.

BcnencTBue Ha TOBa, Te3M KpeguTOpM Ie MOTaT
I0a CUMTaT 3a HUIITOXHA U Hpona>K6aTa Ha aKTUBU-
Te, U3BbpPIII€Ha Ype3 IIPUCThITNIINS K'bM MB3ITBIIHE-
HIe 3aJI0KeH KpeauTop 1o pena Ha 303, Thit KaTo
Tasy Iponaxba e Obae UsBbpIIleHa Ha OTIaTHA-
JIO CIIPSIMO KpeIUTOPUTe IIPaBHO OCHOBaHNE.

MuTepec mpencTapigBa U XUIOTe3aTa Ha HaJlo-
KeHU 0De3IeunTelTHN MepKH (3aropu 1 Bb3bpa-
HI) OT CTpaHa Ha KPeIuTOpM Ha IIBXHMUKA Bbp-
Xy HSKOM OT HETOBUTe aKTUBH, 3aJI0XEHM I IIpe]I-
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regard to the creditors who have petitioned the
distress measures to the court of law.

On the other hand, by virtue of Art. 354 of the
Civil Procedure Code, beneficiaries to distress
measures are considered adjoined to the creditor
who has started enforcement proceedings in
court. Adjoined creditors are entitled to receive
part of the proceeds from the sale of the assets
distressed to their benefit in proportion to their
proven claims. In this case, the distress measures
cannot have any impact on the validity of the sale
under the Special Pledges Act or continue its
effect after the sale.

Unfortunately, although the provisions of the
Special Pledges Act are special with respect to
those of the Civil Procedure Code, the said Act
does not contain explicit provisions on which of
the above rules will be applicable to the sale of
pledged property under the Special Pledges Act,
where this property is the subject of some distress
measures. In our opinion and in conformity with
the rules for interpretation of statutory provi-
sions, the provisions of Art. 354 of the Civil
Procedure Code should be applicable in such
cases, as the enforcement on special pledges is a
kind of execution on property of the debtor, even
though it is an out-of-court procedure.
Unfortunately, since the Special Pledges Act is
rather recent (it entered into force in 1997), these
is no relevant judicial practice to support either of
these cases.

In order to resolve the disputes and confusions
that occur in practice in connection with the
enforcement procedures under the Special
Pledges Act, including the cases with bankruptcy
proceedings opened with regard to the pledgor or
with distress on property pledged under the
Special Pledges Act, it is necessary to undertake
legislative measures to give explicit statutory pro-
visions filling in the existing gaps.
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JI0XeHM 3a npopaxba o pena Ha 303 OT CHOT-
BeTHUSI 3aJIOXKeH KpeguTop.

I'To cunaTa Ha wi. 346, an. 1 or IpaxxmaHckus mIpo-
necyaneH kxogekc (ITIK) pasmopemuTenHuTe
CIeNKM C aKTWUBM, BBPXy KOUTO ca HaJIOXeH!
obe3reunTeTHN MepKI ¥ KOUTO Ca CKIIIOYeHN OT
TeXHMS CODCTBEHMK, Ce CUMTAT 3a HUIIOXHU II0
OTHOIIIeHNe Ha KpegUTOpuTe, 10 YMeTO MCKaHe
CHIBT € HaJIOXKWI TaK/Ba 0De3IIeunTeTHI MePKIL.

Ot gpyra cTpaHa, o cuwnata Ha wi. 354 ot ITIK
JMIlaTa, B IIOJI3a Ha KOUTO Oble BImcaHa obesiie-
uyTeNTHa MSIpKa (3arop mwim Bb3bpaHa), ce cauTaT
3a NpUCheOVHEHM KBM TO3UM KpeauTop, KOWUTO
Bedye e 3aIl0YHaJl, 110 CbIebeH pell, MpUHYIUTEN-
HOTO UBITHJIHEHNE BbpPXy BB30paHEHNUTe MM 3a-
nopupanu Bemu. [IpucbenuHeHuTe Kpeouropu
MMaT MpaBo Jla MOoJIydaT ChOTBETHA Ha TeXHUTe
IIOKa3aHU IIpeTeHIIUN YacT OT IIPUXOOUTe OT MU3-
BbpllleHaTa MpoJakba Ha 3alopMpaHUTE WA
Bb30paHeHN B TgIXHa II0J13a Bely. B To3m cyuaii,
HaJIOXKeHaTa obe3lleunTeHa MIpKa He MOXe Ia
OKaxke BBb3MIeNCTBMe BbPXY BaJIMTHOCTTa Ha U3-
BbplIeHaTa npogaxba no 303, HuTo na MPOIbI-
KU OeVICTBMETO CU U CJield Hedl.

3a cpXajleHMe, BBIPEKU Ue pasnopenbure Ha
303 ca crmenmanHM IO OTHOIIEHNMe Ha Te3M Ha
ITIK, 303 He ypexpa 110 M3pu4eH HaulH KOe OT
IIOCOYEHNTe IIO-TOpe IpaBuia Ie Oble IpuIo-
XMMO B ClIy4al Ha mponaxba o pema Ha 303 Ha
3aJIOKEeHM MMYIIecTBa, BbpXy KOUTO ca HajoXe-
HU 1 obesneunTenHn mepku. [To Hatlle MHeHME 1
B CbOTBeTCTBHME C MpaBuWilaTa 3a THIKyBaHe Ha
IIpaBHM HOPMM CuUMTame, 4Ye B pasITIeXIaHUs
CIyvan bu ciegBasio ga ce IPWIOXM IIPaBIIIOTO
Ha ui1. 354 ot I'TIK, TBI1 KaTO M3II'bIIHEHNETO BbP-
Xy 0CODeH 3aJI0T IO CBOSI XapaKTep IIpeCcTaBIIBa
UBITBIHUTETHO IIPOU3BOJICTBO BHPXY UMYIIeCTBa
Ha ITBXHMKA, MaKap ¥ M3BBPIIBAHO IO U3BbH-
cbIebeH per. 3a ChXareHue opany obcTosTerc-
TBOTO, e 303 e cpaBHUTEITHO HOB 3aKOH (B cujia
or 1997 r.), nurcBaT KakBaTo U Jia € CbaebHa
IpaKTHUKa B IIOJIKperna Ha eJHaTa JWIM JpyraTa OT
pasIiiemaHnTe IO-TOpe XUIIOTe3M!.
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Will foreign lawyers be able to have practice in
Bulgaria?
Lilia Banakieva

On 29 July 2002, the Council of
Ministers submitted an amend-
ing bill to the Bar Act. The draft
envisions a new chapter to be
included in the Act so that to
allow foreign lawyers to appear
and plead before Bulgarian
courts. This amendment is necessitated by
Bulgaria’s commitments under the Europe
Agreement of 1995 to adjust the national legisla-
tion, the legal provisions concerning the legal
profession in particular, to the acquis communau-
taire and to transpose Directives 77/249/EC and
98/5/EC into the domestic legislation.

If the amendments are enacted by Parliament, for-
eign lawyers who are nationals of a EU Member
State and who are authorised to practise the legal
profession under its laws will be able to perform,
within the territory of the country, the activities
enumerated in Art. 8 of the existing Bar Act (to
give oral and written advice; to draft requests, peti-
tions, complaints, applications and other docu-
ments of the persons seeking defence and assis-
tance; to represent and defend their clients in
court, before the pre-trial authorities and all juris-
dictions, etc.). They will exercise their legal profe-
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3a paspelllaBaHe Ha KOHCTAaTMpaHUTEe B NPaKTU-
KaTa CIIOPHM BBIIPOCU M HESICHOTHU, CBBpP3aHU C
peanusMpaHeTO Ha NPUHYOUTEIHO M3ITbIIHEHUe
1o pega Ha 303, BKITIOUMTEJIHO B CJTydauTe Ha OT-
KPUTO IIPOM3BOACTBO IO HECHCTOSITEITHOCT CIIPSI-
MO 3aJIOKHUY ITHXHUK WIM HaJIOXeHU obesiie-
UNUTEJIHM MepKIM BBbpXy 3aJoXeHO IO pela Ha
303 umyirecTBo, CenBa Ia ObIaT IpempueTn
HeobXOIMMMITe 3aKOHOIATeTHI MePKI 3a U3PpUd-
HO HOPMaTMBHO ypeXJaHe Ha ChIIleCTBYBallluTe
IIpa3sHOTMU.

OYAKBAHU 3AKOHU

IITe morat nu Yyy>kKoecTpaHHM aTBOKaTH Oa
npakTukysaT B bearapma?
Juaua BanakueBa

Ha 29.07.2002 r. MuHUCTepCKMIT CHBET BHeCe
IIPOEeKT 3a M3MEeHeHMe U TOITbIHeHMe Ha 3aKoHa
3a agBokarypara (3A). [TpoekTsT npensimxna m0-
IThJIBAHETO Ha HOB paslel B 3aKOHA OTHOCHO Bb3-
MOXHOCTTa 4y>XIeCTpaHHM agBOKaTH Ja ce sBd-
BaT mpen Hamm cbaymina. [Tpomanara ce Hana-
ra oT 3agbkKeHneTo Ha benrapma o Espomneric-
KOTO CIIOpasymeHue 3a acouympane ot 1995 r. ma
IpuBee HAIMOHAJIHOTO HU 3aKOHOMATeJICTBO, B
YaCTHOCT — ypembaTa Ha afBOKaTcKaTa IIpode-
cusl, B CbOTBETCTBME C ITpaBOTO Ha EBpornerickara
ODBIIIHOCT M BhBEXIaHe BbB BETPEIIHOTO HI IIpa-
Bo Ha [Impektmsa Ne 77/249/EO n IIupekTusa
Ne 98/5/EC.

Axo momrbiHeHMeTO O0be mpueto oT HapomaoTo
cpbpaHe, YyXIeCTpaHHNUTE alBOKATH - TPaXKia-
HIU Ha IbpXKaBa WIEHKa Ha EBporenickusa cbios,
IpUmobMIM agBoKaTCKa IIPABOCIOCOOHOCT, CBI-
JIACHO HEMHOTO 3aKOHOIATEJICTBO, IIe MOoraT Ia
M3BBpPIIBAT HAa TEPUTOPUITA Ha CTpaHATa Iel-
HOCTHUTE II0 WI. 8 OT HeMCTBAIgI B MOMeHTa 3A
(ma maBa yCTHU U IIMCMEHM CHBETH, IJa M3TOTBS
MOJIOM, TBXOM, 3a9BIIeHN, XaJIby 1 Ip. Ha JIMIIa-
Ta, KOUTO TBPCIT 3allluTa U CHIENCTBUE, Ia
IIPeNCTaBIIsIBA U 3allUTaBa JOBEPUTEINTE U IO -
3aIlIUTHUTE CU IIpel Chlla, OpTaHNUTe Ha IpenBa-
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sion under the name of the profession in their own
country or under its name adopted in Bulgaria.

For this purpose, foreign lawyers will have to
submit an application to the Chairperson of the
Supreme Bar Council, stating the cases and files,
on which they will provide legal assistance or
offer legal defence in judicial proceedings.

In order to exercise the legal profession under its
name in the state of registration of the respective
lawyer, the latter will have to submit an applica-
tion to the Supreme Bar Council with a document
attached to certify the authorization to engage in
legal practice in the EU Member State. If the
lawyer obtains a permit to practise his or her pro-
fession in Bulgaria, such a certificate is to be sub-
mitted on an annual basis. Applications will have
to specify the professional organisation that has
recognised their right to practise the profession or
a membership document. Any withdrawal of the
certificate of membership will lead to suspension
of the permit or ban on practising the legal pro-
fession in Bulgaria.

The bill reads that when the lawyer is authorised
to appear and plead before the supreme courts of
the country, where he or she has been certified,
the lawyer will be able to work as a defendant
before the courts of appeal or supreme courts
together with a Bulgarian lawyer. However, it is
still unclear what will happen to those lawyers
who are not entitled yet to appear and plead
before the supreme courts of the respective EU
Member State.

It is particularly interesting to note the opportu-
nity provided in the bill for foreign lawyers to
apply for equal treatment with the Bulgarian
lawyers and to be granted the right to exercise
their profession under its name in Bulgaria. In
such cases, the applicant should be a citizen of a
EU Member State, to have practised the legal pro-
fession in Bulgaria under its name in his own
country, and to have at least three years of actual
and continuous practice under the Bulgarian laws
or the acquis communautaire.
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PUTEIIHOTO IIPOU3BOIICTBO U IIpel, BCUUYKI I0PUC-
oy u ap.). Te 1mie ympakHgBaT amBOKaTCKa
npodecus 1107, HaMMeHOBaHMeTO Ha IpodecusTa
B CODCTBEHaTa CM CTpaHa MM 10T, HaIMeHOBaHU-
eTo 11 B bearapmus.

3a Tasu Ien 4YyXJecTpaHHUTe aJBOKaTH IIe
TpsibBa [Ia momanar mo mpencenarerdd Ha Bucrg
aIIBOKATCKM ChBET 3adBJIeHNe 3a BIMCBaHe, coue-
IIIO JeJlaTa ¥ IIPenmCcKUTe, TI0 KOUTO IIle OKa3BaT
IIpaBHO CBHAEVICTBIE WIN Ille YIIpakHIBaT IIpo1le-
CyaiHa 3allliTa.

3a ympaxHsBaHe Ha aJBOKaTcKa ITpodecus 1of,
HaIMeHOBaHMeTO Ha npodecusita B ChOTBeTHATa
IbpXaBa, B KOSTO allBOKaTHT € BIIMCAH, CHIIUIT
me Tpsbsa ma mogame momnba mo Bucmmma amso-
KaTCKM ChbBeT C IPMJIOXKeH JOKYMEHT 3a Ipu3Ha-
Ta afgBOKaTCKa IIPaBOCIOCODHOCT B ChOTBeTHAaTa
IbpXaBa WieHKa. AKO aJJBOKaTHT IIOITy4un paspe-
IIeHNre Ja ynpaXHsgBa Hpodecudra B cTpaHaTa,
TOM IIle TpsbBa Ha IIperCcTaBs TaKbB ITOKYMEHT
exxerogHo. Kagmumarure 1mie Tpgbsa ma mocouat
u mpodecroHasIHaTa OpraHM3aIysd, KOSITO UM e
IIpU3HaJia IIPaBoOTO Jla yHpaXKHIBaT mpodecusTa
MM JOKYMEHT 3a WIEHCTBO B TakaBa. OTHemaHe-
TO Ha yIOCTOBEPEHNeTO 3a IIPaBOCIIOCODHOCT b1
TOBEJIO IO BpeMeHHa WM OKOHJYaTelHa 3abpaHa
Ha yInpaxHsgBa afBoKaTcKaTa rmpodecus u B bbi-
rapus.

[TpoexTBT mpeaBIKIa, Ye KOTaTo afBOKaTET MMa
IIpaBo Jia Ce sIBsiBa ITpe]] BbpXOBHUTE ChIIINIIA B
CTpaHaTa, KbIeTO e puaobu amBoKaTcKaTa Ipa-
BOCIIOCODHOCT, B Bbarapusa Ton 1me moxe ma ce
SIBSIBa KaTO 3alllMTHUK VIV TTIOBEPEHMNK IIpe]] arle-
JaTUBHUTE M BBbPXOBHUTE CHIMIMIIA 3aeIHO C
bBrrapckm agsokat. OcTaBa BBIPOCHT obade Kak
ITe ce IBSIBAT IIpeJ ChIMIMINATA Te3W aJBOKATH,
KOMTO He ca IpuIobuiy IpaBo Jia ce SBsgBaT IIpe]]
BBPXOBHUTE CHIWINITA Ha IbpXXaBaTa WIeHKa.

Ocoben mHTepec mpecTapsdBa NpedBUIeHaTa B
IIpoeKTa Bb3MOXHOCT UyXJeCTPaHHUST aJBOKaT
Ia KaHOIUOATCTBA 3a PaBHOIIOCTABEHOCT C O'BII-
rapcKuTe agBOKaTH M NIpUA0bMBaHe Ha PaBo Ja
yIpaxxHsgBa IpodecusiTa 1101, HaIMeHOBaHIETO 11
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Of course, there are certain opinions that the for-
eign lawyers should prove their knowledge of
Bulgarian law in advance or to appear before the
courts only together with Bulgarian lawyers. The
final regulation of this issue could be expected in
middle terms.

QUESTIONS AND ANSWERS

1. Do the branches of Bulgarian not-for-profit legal entities
have the obligation to keep separate accounting?

The review of the existing legislation leads to the con-
clusion that branches of not-for-profit legal entities
should keep separate accounting. Furthermore, pur-
suant to the imperative provisions of Art. 19 of the
Commercial Act, they are required to draw up a separate
balance sheet. However, the branch of a not-for-profit
legal entity is not an independent tax liable person but it
has to submit to its head office the data needed for the
tax return concerning the respective tax period.

2. Is it possible for the collective management body of a
leqal entity to make decisions by collecting signatures with-
out holding a meeting, where such decisions are of material
significance for the activities of the undertaking?
Generally, this issue is on the agenda of joint-stock
companies (AD) among all business undertakings
because they are the only ones to have collective man-
agement bodies, as well as charity associations and
foundations.

To answer the question, one may refer to both the
Commercial Act and the Not-for-profit Legal Entities
Act, which provide for such a method of decision-
making. The requirements set out in the Commercial
Act for such cases are as follows: (i) the opportunity for
making decisions by collecting signatures should be
spelled out in the Articles of Association of the respec-
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B bbnrapma. 3a menTa KaHOUOATET TpsiOBa Ia e
rpaxkJaHMH Ha JbpXKaBa dileHKa Ha EBponerickus
ChHIO3, Jla yIpaXKHsIBa agBoKaTcKa rmpodecust B bbi-
rapus IO, HaMeHOBaHMeTO Ha INpodecusdra B
cobcTBeHaTa €M CcTpaHa U J1a MMa Hali-maJiko 3 To-
IVIHA [eVICTBUTeIHa HellpeK'bCHaTa IIpaKTuKa II0
bBrrapckoTo My rmpasoTo Ha EBpomnerickus cbios.

Pasbupa ce, CpIIleCTByBaT CBOTBETHU MHEHSI, Ye
qyXIeCcTpaHHUTe alBOKaTH cllefiBa IIpefdBapu-
TEJTHO J1a HOKaXkaT IIO3HAHMSTA CU 110 OBIIrapcKo
MpaBO WIN Jla ce IBSBaT IO Jiefla camo 3aeJHO C
bBrnrapckn agBokaT. OKOHYATe/THaTa ypemba Ha
BBIIpOCAa MOXe Jla ce O4akKBa B CPeIHOCPOYEH
IJIaH.

BbMPOCKU N OTTOBOPU

1. 3agoaskenu au ca kaonobeme na beaeapckume opuguzec-
ku auya ¢ necmonancka yea (KOJIHLI) ga Bogam omgearo
czemobBogcmbo ?

OT aHanmsa Ha JeCTBAIOTO 3aKOHOTATEICTBO MOXe
Ila ce HamIpaBM M3BOIBT, 4Ye KioHOBeTe Ha IOJIHILI
CJIefiBa oa BOIIT OTHEIHO CUeTOBOICTBO. Herrro mose-
Je, II0 CWilaTa Ha MMIlepaTUBHATA pasmnopernba Ha WI.
19 ot Tvprosckug 3akoH (T3) Te ca mreXHM Ia cbCTa-
BAT U camocTosTereH bartanc. Kiiorsr Ha IO/THL oba-
Je He e CAMOCTOSITeIeH JaHb4YeH CYDeKT, a IIpeCcTaBs
Ha CBOETO ILIEHTPAIHO yIpaBlleHue HeoOXOmMMUTe
TIaHHU 3a IIOITbJIBaHe Ha CIIpaBKa-feKjlapanysTa 3a Cb-
OTBETHMS TIEPHUO]I.

2. Bogmoxkno au e koaekmubruam ynpabumeaen opean na
egHo wopuguzecko auve (FOJI) ga B3ema nenpucecmbBero pe-
uenua, koumo ca om ceujecmbero 3uareHue 3a getinocmma?
ITora4ao To3M BBIIPOC Ce IIOCTaBsI Havi-Bede IIPY aKI-
onepanTe mpyxectsa (All), or kpbra Ha I0J1, yapenenn
3a M3BBPIIIBaHe Ha THPTOBCKa JEHOCT, Thil KaTO eIVH-
CTBEHO IIPM TSIX Ce HabmomaBa KOJIEKTVBEH yIIpaBUTe-
JIeH OpraH, KaKTO U IIPU COPY>XXEHMITa U (l)OH,ILaLII/H/ITe,
obpasyBaHM 3a M3BBpIIBaHe Ha HECTOIIAHCKA IEHOCT.

B oTroBop moxe ma ce mocoun, e un T3 1 3aKOHET 3a
opuaudeckuTe ymiia ¢ Hecromancka (3IOJIHLI) 1ren
IaBaT Bb3MOXHOCT 3a HEIIPUCHCTBEHO B3eMaHe Ha pe-
IIIeHNsI OT pasIiieXnaHud Bun. VI3uckBaHMaITa, KOUTO
T3 mocrass mpen B3eMaHeTO Ha pelleHNs 110 TO3Y Ha-
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tive joint-stock company; and (ii) all the members of
the Board of Directors or the Managing Board respe-
tively should have given their consent with the pro-
posed draft decision in writing. The Not-for-profit
Legal Entities Act, in its turn, does not contain any
requirement for this option of making decisions by col-
lecting signatures to be included in the Articles of
Association (or the Memorandum of Association). The
only requirement under the said Act is to have the
minutes for the decision made by collecting signatures
signed by all members of the Managing Board without
any dissenting opinion or remarks.

3. May a branch of an undertaking be a party to litigation
or contracts?

Judicial practices unequivocally show that the branch
of an undertaking is not an independent legal entity
but it is part and parcel of the undertaking with some
level of distinction. For this reason, a branch cannot be
a party to litigation in court. It is always the principal
that will be a litigant. However, the law provides for
some concessions to claimants who maintain direct
relationships with the branch, i.e. they may serve their
claims against the principal also at the registered office
of the branch.

Similar is the treatment in practice of the opportunity
for a branch to be a party to a contract. Even when the
contract is concluded with the branch, ie. with the
branch manager, the principal of the branch is assumed
to be a party to the contract.

BRIEFLY

1. The Official Gazette, No. 13 of 11 February 2003,
promulgated the Regulations on the Requirements to
the Contents of the Justification of the Price of Shares
of Public Companies, including the evaluation meth-
ods in the cases of re-organisation, the joint venture
agreements, and the public offering of shares.

2. Decree No. 13 dated 24 January 2003 of the Council
of Ministers has introduced the Regulations on the
Own Resources and the Solvency Thresholds of
Insurers and Health Insurance Companies. The
Regulations specify the elements used to calculate the
amount of own resources and the solvency thresholds
of insurers and health insurance companies and the
methods applied to this calculation. The requirements
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BbMPOCU N OTTOBOPU

uyH ca (1) BB3MOXHOCT 3a TOBa Ja € IIpeIBUIeHa B yc-
TaBa Ha cbOTBeTHOTO AJl 11 (2) BCMUKM UlleHOBe Ha Cb-
BeTa Ha IMPEKTOPUTE, PECHEKTVBHO Ha yIIpaBUTE-
HI4 ChBET, [a ca 3adBWIIN IIMCMEHO CBOETO ChIjIacye 3a
crotBeTHOTO pemterne. 3IOJIHLI, ot cBog cTpaHa, He
HpenBIDKaa M3PUYHO IPeIBaPUTENIHO BKIIIOYBaHE B
ycTaBa (pecIl. yUpequTeNTHMs aKT) Ha Bb3MOXHOCT 3a
B3eMaHe Ha HerI/IC’bCTBeHI/I peH_IeHI/Iﬂ. E,JII/IHCTBGHOTO
yCIIOBIE, KOETO TO3M 3aKOH II0CTaBsl, € IIPOTOKOITET 3a
B3€TOTO HEIIPUCBHCTBEHO pellleHre na Obmoe IOonmicas
be3 3abenexxKy U Bp3paKeHus OT BCUUKI WIEHOBE Ha
praBI/ITeJIHI/IH CbBeT.

3. Moxke au kaonosm na mopeobeya ga bsge cmpana no geao
uau no goeoBop?

C%neSHaTa IIpaKTHKa € KaTeropmvHa, 4e KIIOHBT Ha
THPTOBeIla He € CAMOCTOSITelIeH ITpaBeH CyDeKT, a yacT
OT THPTOBCKOTO IPeNIpUsITIe, KOSITO IIpUTeXaBa OIl-
penerneHa crerneH Ha obocobenoct. ITo Tasy mpuunHa
KIIOHBT He MOXe Ha Obme cTpaHa IIO CbIebeH CIIop,
CTpaHa BUHAaIM € HeroBudT IpUHINIIAIL. 3aKOH'BT oo-
mycka obaue emHO oObJeKueHMe 3a MIIIUTE, KOUTO
MIMaT IIpeK OTHOIIeHNs ¢ KJIOHA — Te MOraT Jia Ipe-
IIBIBAT MCKOBETE CM Cpellly IIpMHIINIIANA ¥ II0 cefa-
IVIIETO Ha KIIOHA.

Ilo chiua HaunH IIpaKTHUKaTa pasrieXiaa M Bb3MOX-
HOCTTa KJIOHBT Oa 6"b,ILe CTpaHa II0 JOrOBOP. ,]:[Op]/[ n
JOTrOBOPBT Oa 6’[),]16 CKJIIOYUEH C KJIOHa, T.e. C HeTOBUI
ylpaBUTEN, CUNTaA Ce, Y€ CTpaHa II0 1Orosopa € IIpnH-
IIUITaJIBT Ha KJIOHA.

HAKPATKO

1. BB, 6p. 13 ot 11.02.2003 1. berrre mybnukysaxa Ha-
penba 3a M3MCKBaHMSITa KBM ChIbPXaHMETO Ha 0boc-
HOBKaTa Ha IleHaTa Ha aKIIMITe Ha IIybIidHo gpysxec-
TBO, BKJIIOUMTEJIHO KPM IPIJIATaHETO Ha OLeHBYHM
MeToIy, B ClydauTe Ha IpeobpasyBaHe, IOTOBOpP 3a
CBBMECTHO IIpeIIpUSTE M THPTOBO IpeJijiaraHe.

2. CIIMC Ne 13 ot 24.01.2003 r. e npmeTa Hapenbata
3a cODCTBEHUTe CpenCTBa U IpaHMIIATA Ha IUIATEXOC-
ITIOCODHOCT Ha 3acTpaxoBaTeNuTe U 3OPaBHOOCUTYPHU-
TerHuTe Opyxecrsa. C Tasu Hapenba ce ompenmensT
eJleMeHTNTe, KOUMTO Ce BKIIIOYBAT IIPU U3UMCISBaHe
pasMmepa Ha CODCTBEHMTe CpeICTBa, I'paHMIATa Ha
IUIaTeXOCIIOCOOHOCT Ha 3aCcTpaxoBaTeIuTe U 3paBHO-
OCUTYPUTENTHUTE OPY>KeCTBA ¥ METOONUTE, TI0 KOMUTO TS
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BRIEFLY

laid down in the Regulations are applicable also to for-
eign insurers engaging in insurance operations under
the Insurance Act through a branch within the territo-
ry of the Republic of Bulgaria. The total amount of the
own resources of insurers and health insurance com-
panies, net of the intangible assets, is envisioned to be
equal to at least the solvency threshold calculated in
accordance with the Regulations.

3. The Official Gazette, No. 9 of 31 January 2003, pro-
mulgated the Mandatory Oil and Oil Product
Stockpiles Act. This law regulates the establishment,
storage, use and replenishment of mandatory stock-
piles of oil and oil products for the purposes of ensur-
ing the supply of liquid fuels in case of difficulties in
the deliveries of oil and oil products to the country.
The law contains provisions on the establishment, stor-
age, use and replenishment of mandatory stockpiles of
automobile and aviation gasoline, industrial fuel (gas
oil), jet fuels of the kerosene type and diesel fuel, fuel
(black) oil, and propane gas.
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HAKPATKO

Ce MB3UMCIIIBA. 3ajleTHAJINTe B HapebaTa M3VMCKBaHN ce
mpuiaraT M OT 4Uy>XIecTpaHHWUTe 3acTpaxoBaTely, W3-
BBpIIIBAIIY 3acTpaxoBaTeIHa JEVHOCT ChITIACHO 3aKo-
Ha 3a 3aCTPaxOBaHETO upe3 KIJIOH Ha TepUTOPMSITa Ha
Penrybrmika benrapwst. Tpensirkna ce obiara cyma Ha
CODCTBEHMTE CpeficTBa Ha 3aCTpaxoBaTeNuTe U 3IpaB-
HOOCHUT'YPUTETIHUTE JIPY>KeCTBa, HaMaJleH C HeMaTep-
aJIHUTe aKTUBY, [1a € Hali-MaJIKO paBHa Ha TpaHMIIaTa Ha
IIaTeXXO0CIIOCODHOCT, M34rCIIeHa 110 pefia Ha Hapenbara.

3. BB, 6p. 9 ot 31.01.2003 r. berrre mybnmkysaH 3ako-
HBT 3a 3aI’bJDKUTEITHNATE 3ar1acy OT HedT 1 HePpTOIIpo-
mykTu. C HeTo ce ypeXIaT Cb3TaBaHETO, ChbXpaHsIBaHe-
TO, TIONI3BAHETO ¥ Bb3CTaHOBSIBAHETO Ha 33 bIIKUTeE]I-
HI 3a1acy OT HedT 1 HepTOIIPOIYKTH C IIeJl OCUTYPSI-
BaHe Ha CHabO[ISIBaHeTO ¢ TeUHN TOpMBa B CIIy4anTe Ha
3aTpydgHIBaHe Ha JTOCTaBKUTe HAa HepT U HedTOIpo-
OyKTu B cTpaHaTa. Ilo pera Ha 3akoHa ce Chb3TaBarT,
CBXpaH¢BaT, II0JI3BaT U Bb3CTaHOBSBAT 3aIbJDKUTETHN
3alacu OT aBTOMOOWIHM M aBMAIMOHHM OeH3UHU,
MIPOMMIIIIEHO TOPMBO (Ta3boll), peaKTUBHM TOpMBa OT
KEepOCHHOB THUII U JIN3eJI0BO TOPMBO, KOTEJIHO TOPUBO
(MmasyT) 1 ra3 mponaH-OyTaH.
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Lega InterConsult Penkov, Markov & Partners is a private law office established in 1990.
We provide consultations and comprehensive legal service to Bulgariaon and foreign enterprises in all major spheres of law
related to the economy. The team approach of 45 Partners, associated members
and consultants multiplicates the knowledge and experience to find the best solutions for our clients.
Lega InterConsult has offices in Sofia, Bourgas, Rousse, Lovetch, Dobritch, Varna, Pleven, Stara Zagora, Targoviste and Vratza
covering the whole country.
Lega InterConsult is Exclusive Member for Bulgaria of Lex Mundi (The World’s Leading Association of Independent Law Firms)
and Associated Member of Eurojuris Germany.
Cooperation partners: Lansky, Ganzger & Partner - Vienna, Austria;
Niebaum, Kohler, Punge, S&der - Dortmund, Germany.
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