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Especially after the removal of
the state monopoly on fixed
voice services, it became final-
ly clear for the experts, that the
necessity for digitalization of
the network and the restruc-
turing of the company could
only be expected upon privati-
zation of the company by a
majour financial or strategic
investor.

This could explain the third
attempt by the State to privatise
BTC in compliance with the
strategy adopted by the
Parliament. Resolution No 2027-
R/04.04.2002 of the Privatisation
Agency (PA) and the adoption of
the rules of the procedure put
the beginning of this consecutive
effort.

Due to the situation on the
international telecommunica-
tions market and the vagueness
about the new statutory frame-
work of the sector in Bulgaria,
only three bids appeared. Based
on absolutely transparent and
equal criteria, the Executive 
Board of PA Papproved Viva

. . . . . . . . . . . . .    continued on page 3
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Dear clients, colleagues and friends,

The requests of our readers brought us to the idea to combine
the English and the German edition into one body aiming to a
more universal unified edition keeping the number of circula-
tion.

This time Live is the topical issue of the finalisation of the deal
for the privatization of BTC. From a legal point of view this
transaction is interesting with the exposition of the opportu-
nities provided by the Bulgarian legal system for protection of
the interests of the parties, whereas, upon the exhaustion of
these the transaction becomes a test for the government of law.
A direct continuation of the topic of the government of law is

the very interesting article concerning the Washington Convention for Settlement of
Investment Disputes between States and Nationals of Other States.

A special attention in this issue is dedicated to the 50th anniversary of the reinstatement of the
Court of Arbitration at the Bulgarian Chamber of Commerce and Industry and especially on
the efficiency of the courts of arbitration in the light of the proposal for them to substitute the
general courts of law as jurisdiction on commercial disputes.

Because of the readers’ demand in fact the entire issue comprises only actual articles, for
instance first comments of the lately published strategy for the privatization of Bulgartabac
Holding, pointing on the specific problems, as well as an opinion on the necessary amendments
to the privatization law, with a view not to put investors in hard financial and business situa-
tion without default on their behalf.

The comments concerning the amendments to the Law on Commerce, as well as the proposals
de lege ferenda are only completing the edition.

Believing that we have attracted your attention, we are as always eagerly looking forward to
your response, opinions and recommendations. 

Yours sincerely,

Vladimir Penkov

����� �������, ������ � ��������,

H�����I�� �� J��������� �� ����J�K� ��� ���I�� ��L��M����� � �������� �N�����
�� O���� �O������� � ����, ���� �� ��N� ��J�� �O��������� �N����� ����� ��- P�����-
�����, ��� N���N���� �� �OQ�I �����.

R� S��P���� ���� ��N� ��� ��� �NO���� N��O�������I ������ ������� T�����N� �I�� ��
�������� N� UVW. X� ������ L����� ��J�� ��N� ������ � ��������� � ����, J� ��Y������
��N���������� �� O��L������� ������ ������� N� N�Q��� ���������� �� ��������,
���� ���� �NJ������� �� ��N���������� �� ��Q���, �������� �� ������Q� � ���� N� ���-
������ �������. ��I�� ����������� �� ������ N� ��������� ������� � ��M���� ��L����-
���� � �N��YJ������ ����������� �����I, ��������� �� ��Z��L�������� ������ �I N�
P������� �� ������� ������� ������� ����P ������� � L������� �� ��PL� �������.

[�� ����� �I��� � ��N� O��M � ��������� �� 50 L���Z������ �� ��N������I������ ��
S�O�������I ��� ��� U��L������� ���L�����-�����Z���� ������ � ��-��� ����� ��
������� N� �T����������� �� ��O��������� ������Q� � ���������� �� �����������-
�� �� �� N�����I� ���������� ������Q� � �������N�������� �� ���L����� �������.

������ ���I����I �� J��������� �������, ���Q����  ���I� O��M ������� ���� ���P��-
�� ������ — �������� ����� �������� �� ������� �PO���P������ ������L�I N� �������-
N� �I �� UP�L����O�� K�����L, ��O��IN��M�� ����N����� � ��I ������L�J�� ���O����, ���-
�� � ������ ������� ������������� ������� � �������N� �����I N����, � �L��� �� �� ��
������I� ������������� � ����� T�������-�������J���� �����I��� �� �� �IK�� ����.

W��������� ������� ��������� � V��L�����I N����, ����� � ����������I�� N�  �����-
�O��N�� O���Q� �������, ���� �������� ������� �� �N�������.

W��� �I�����, J� ��� ��NOP���� ��Z�I �������, ����� ����L� � ���������� �J������ ��-
Z��� ��N���, ��������� � �����I. ]���P��������, �������
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T;=96s3=@, F;F93 @ H; ?2@IF@ H;@695-
=523?;6@ I@9;957@. k6E3=B;J@A9; @
29;63?@d;9;, F3@93 25 2<8<=>;9 ? 65G3
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?;6@A, 6@93 :=;?6@ 2<?59@ @ 65 4@?; 8;
25 9=59@=;9 F;93 H;B529@957 6;
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3963263 F36F=596@ 2@9D;J@@.
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b<=C3?6@A ;8B@6@29=;9@?56 2<8 /bSO/ 2
?7AH73 ? 2@7; =5Q56@5.
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N;8H3=6@A 2<?59 6; ST /NO/, F3593 :3 6;I;-
73 5 @H=;H 6; 834=5 ED6FJ@36@=;d; :=;?6;
2@295B;, G;=;69@=;d; @695=52@95 6; ?2@IF@
DI;296@J@. K3?; 5 6;:<763 ? 8DC; 6; 586; 85-
B3F=;9@I6; :=;?3?; 8<=>;?; @ 2;B@A9 E;F9
6; 32:3=?;65, 6;:=;?563 :3 6;875>6@A =58, 65
4@ 9=A4?;73 8; 4D8@ F;F?393 @ 8; 5 45H:3F3h2-
9?3. k 9;F;, ? =;BF@95 6; 3:=585756@A 39 kO
2=3F, ? =5HD79;9 6; :=3?5856@95 D2:5Q6@ :=5-
G3?3=@, 2 :=393F37 39 21.03.2003 G. 25 D83293?5-
=@ :329@G;6593 6; 2<G7;2@5 @ :=5829;?A6593
6; :;=;E@=;6@A :=35F9 H; 83G3?3=.

O<G7;263 63=B;9@?6;9; D=584; 93H@ 83G3?3=
9=A4?;Q5 8; 25 3834=@ 39 NO, F3h93 34;I5
@B; :=;?3 8; G3 :=3?5=@ 2;B3 3963263 65G3?;-
9; H;F3632<34=;H6329. b :=39@?56 27DI;h 4@ 25
345H2B@27@7 kO F;93 @H:<76@95756 3=G;6 @
4@ 25 47;B@=;7; 2;B;9; :=3J58D=;. t;93?; 65 5
ID863, I5 =5Q56@593 39 07.05.2003 G. 6; NO, 2
F3593 65 25 3834=A?; 2857F;9;, I@@93 B39@?@
65 25 396;2A9 83 34293A95729?; @7@ :=@I@6@,
39 F3@93 B3>5 8; 2<8@ H; 65H;F3632<34=;H-
63299; 6; 2857F;9;, 45Q5 3F36I;95763 39B565-
63 2 =5Q56@5 6; bSO 39 29.07.2003 G. b 65G3 2<-
d5?=5B5663 25 8;83C; H;8<7>@9576@ DF;H;-
6@A, ?F7UI@95763 NO :3?93=63 8; 25 :=3@H65-
25 :3 H;F3632<34=;H63299;.

u5h29?@95763 NO 6; 15.08.2003 G. 3963?3 =;HG-
758; 2857F;9;, 63 ?B5293 8; 25 :=3@H6525 39-
63263 H;F3632<34=;H63299;, ?2<d6329 ?<=6;
:=5:@2F;9; 6; kO, F3593 2<8<9 ? 3:=585756@5-
93 2@ 39 24.09.2003 G. F?;7@E@J@=; F;93 ?<9-
=5Q6327D>54563 85h29?@5, 65:=@95>;?;d3

3

Ventures, Austria by resolution of 21 March, 2003.
The Supreme Administrative Court overruled all
appeals against the validity of this resolution by a
decision, which entered into force.

Further we witnessed the complete exhaustion of
all legal methods to challenge the legitimacy of
the deal by the Supervisory Board of the Agency,
which in principle is an expression of a well func-
tioning legal system providing guarantees for the
interests of all participants. This is also entirely in
line with the spirit of a democratic state governed
by law and the fact of challenge itself, as far as it
is compliant with the legal procedures, should
not raise any concerns. Thus, within the deadlines
established by the Executive Board of the Agency
and in result of successful negotiations, the reach-
ing of an agreement and the submission of an ini-
tialed draft of the contract were established in a
protocol of 21 March 2003.

Pursuant to the legal regulations this contract had
to be approved by the Supervisory Board, the 
latter, however, being entitled only to check it for
compliance with law. Otherwise, the Executive
Board would become obsolete as an executive
body and the procedure itself would become
questionable. Therefore, it should be no wonder
that a ruling of the Supreme Administrative
Court of 29 July 2003 finally repealed the 
resolution of the Supervisory Board of 07 May
2003 denying approval of the deal and 
substantiated with arguments not related to the
legitimacy of the transaction. The court also
instructed in an imperative manner the
Supervisory Board to pronounce again on the
matters of legitimacy.

Indeed, on 15 August 2003 the Supervisory Board
considered the deal again, but instead of pro-
nouncing on its legitimacy, in fact returned the
file to the Executive Board. In a ruling of 24
September 2003 the court qualified this action of
the Supervisory Board as an ex oficio action, which
cannot qualify as an administrative act and there-
fore can neither be appealed, nor, however, estab-
lish obligations for third parties. In the substanti-
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ating part of the ruling of 15 August, which is
obligatory for the parties to the proceedings, the
court also confirmed the expiry of the 15 days
deadline pursuant to Article 16(2) of the
Privatisation and Post-Privatisation Control Act,
and the existence of a tacit approval which is
legally equal of an explicit approval of the
Supervisory Board.

Meanwhile, the Council of Ministers, in a decision
of 8 August 2003, proposed improvements to the
parameters of the deal. Although it was not
empowered to adopt such decisions at this stage
of the procedure, and therefore the decision of 8
August could not be binding, Viva Ventures
accepted these improvements, which was estab-
lished in a protocol of 14 August 2003 as well as
in the documentation of the deal without with-
drawal of the file from the Supervisory Board,
and without further negotiations. Therefore, no
new contract was at hand and no new approval
was necessary on behalf of the Supervisory
Board, but rather the legally provided opportuni-
ty was utilized to make improvements in favour
of the seller with the consent of the buyer before
the closing of the contract. Thus, we face the situ-
ation of a successfully finalized privatization pro-
cedure, lacking only the technical putting of the
final signatures. Given the explicit instructions of
the Supreme Administrative Court for immediate
execution, as well as the unambiguous will of
Viva Ventures to sign the contract expressed in
letters of 3 September and 4 October 2003, no
other legally compliant finalization of the deal is
possible.

Any other end, given this legal and factual situa-
tion, would constitute, as the court states, a viola-
tion of the Law on Administrative Proceedings
and the European Convention for the Protection
of Human Rights and Fundamental Freedoms.
One should also note the protection of the
investors under the Convention on the Settlement
of Investment Disputes between States and
Nationals of Other States, to which Bulgaria is a
signatory, as well as the possibility of engaging
criminal liability, if so considered by the compe-

F;I529?393 6; ;8B@6@29=;9@?56 ;F9 @ :3=;8@
93?; 65:3875>;d3 6; 34>;7?;65, 63 65:3=;>-
8;d3 @ H;8<7>56@A H; 9=59@ 7@J;. O<d5?=5-
B5663 ? 2?3@95 B39@?@, F3@93 2; H;8<7>@9576@
H; 29=;6@95, 2<8<9 :39?<=8@ @H9@I;6593 6; 
15 865?6@A 2=3F :3 I7.16 ;7.2 tTOM/6;
15.08.2003 G./ @ 6;7@I@593 6; C@:395H;9; 6;
B<7I;7@?3 3834=56@5, F3593 :=;?63 25 :=@=;?-
6A?; 6; @H=@I6393 3834=56@5.

T=58@ 93?; 2 =5Q56@5 6; f@6@295=2F@ 2<?59
/fO/ 39 08.08.2003 G. 25 :=5873>@C; :3834=56@A
6; :;=;B59=@95 6; 2857F;9;. b<:=5F@, I5 ? 93H@
59;: 6; :=3J58D=;9; fO 65 45Q5 3?7;2956 8;
?H@B; :38346@ =5Q56@A, F3@93 @ H;93?; 65 4@C;
B3G7@ 8; 4<8;9 34?<=H?;d@,  Viva Ventures :=@5
:3834=56@A9; 6; :;=;B59=@95, F3593 45 39=;H5-
63 2 :=393F37 39 14.08.2003 G. @ ? 83FDB569;J@A-
9;, 45H 8; 5 3995G756; :=5:@2F;9; 39 NO @ 45H,
:=;?63 — 95C6@I52F@, 8; 2; ?3856@ F;F?@93 @ 8;
5 63?@ :=5G3?3=@ H; 93?;. O7583?;95763, 65 5 6;-
7@J5 27DI;h 6; 63? 83G3?3= @ 65 5 6534C38@B3
63?3 3834=56@5 39 29=;6; 6; NO, ; :3-2F3=3 25
:=@73>@ :=58?@856;9; ? 39632@B;9; 63=B;-
9@?6; D=584; D 6;2 :=;?6; ?<HB3>6329, 2<2 2<G-
7;2@593 6; FD:D?;I; 8; 25 @H?<=Q;9 :3834=5-
6@A ? :37H; 6; :=38;?;I; 83 3F36I;9576393
:38:@2?;65 6; 83G3?3=;. kH:=;?56@ 2B5 :=58
C@:395H;9; 6; D2:5Q63 :=@F7UI@7; :=@?;9@H;-
J@366; :=3J58D=;, ? F3A93 7@:2?; 2;B3 95C6@-
I52F3 :329;?A65 6; F=;h6@95 :38:@2@. T=@ @H-
=@I6@95 DF;H;6@A 6; bSO H; 65H;4;?63 @H:<765-
6@5, F;F93 @ @H=;H56393 39 Viva Venture 2 :@2B;
39 03.09. @ 04.10. 2003 G. 658?D2B@27563 >57;6@5
8; :38:@Q5, 5 65?<HB3>63 8=DG3 H;F3632<34-
=;H63 :=@F7UI?;65 6; 2857F;9;. 

b25F@ 8=DG H;?<=Q5F :=@ @H73>56;9; E;F9@-
I52F; @ :=;?6; 3429;63?F; 4@ :=5829;?7A?;7
6;=DQ56@5, F;F93 :323I?; 2<8<9, 6; t;F36; H;
;8B@6@29=;9@?6393 :=3@H?3829?3 @ x?=3-
:5h2F;9; F36?56J@A H; H;d@9; :=;?;9; 6; I3-
?5F; @ 3263?6@95 2?3438@. O758?; 8; 25 @B;
:=58?@8 @ H;d@9;9; 6; @6?529@93=@95 2<G7;2-
63 M36?56J@A9; H; D=5>8;65 6; @6?529@J@36-
6@95 2:3=3?5 B5>8D 8<=>;?;9; @ G=;>8;6@ 39
8=DG@ 8<=>;?@, F<B F3A93 P5:D47@F; L<7G;-
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tent authorities, in case damage is caused to the
State as a result of non-compliance with the
instructions of the Supreme Administrative
Court.

The Liability of the State 
to Foreign Investors1

Dr. Ventsislava Jeliaykova

In May 2000, Bulgaria joined the
Convention on the Settlement of
Investment Disputes between
States and Nationals of Other
States opened for signature in
Washington, DC in 1965
(known as “the Washington

Convention”). The Convention was ratified with
an Act of Parliament promulgated in The State
Gazette (issue 110 of 2001) and thus it was incor-
porated into the national law and prevailed over
the provisions of the domestic legislation pur-
suant to Article 5, para 4 of the Constitution of
Bulgaria. Bulgaria’s accession to the Convention
expressed the will of the State to accept arbitra-
tion or conciliation under the terms and condi-
tions laid down in the Convention. Besides, the
Bulgarian State has undertaken the commitment
to enforce the arbitral award in the case of arbi-
tration pursuant to the Convention. The arbitral
mechanism under the Convention provides reli-
able protection of investors in the case of a dis-
pute between the State accepting the investment
and the foreign investor who may be a natural
person or a legal entity. The main objective is to
provide a favourable investment climate. 

The acceptance of the international legal provi-
sions for protection of foreign investments
through the ratification of the Convention calls
for thorough knowledge of the international legal
instruments on part of the Bulgarian competent
authorities. A large number of privatisation
agreements contain sections on the obligations of
the parties with regard to the investments made

=@A 25 5 :=@2<58@6@7;, F;F93 @ ?<HB3>63299;,
;F3 4<8;9 6;65256@ d59@ 6; 8<=>;?;9; ?2758-
29?@5 65@H:<7656@593 6; DF;H;6@A9; 6; bSO,
H; ;6G;>@=;65 6; 6;F;H;9576; 39G3?3=6329
(6;:=@B5= H; 45H293:;629?56329), ;F3 F3B:5-
95696@95 3=G;6@ :=5J56A9 9;F;. 

9�2������	� �� �1�:����� 
���
�-:��	�������� ����	������1

�-� ��� ������ H��IN����

T=5H B. B;h 2000 G. L<7G;=@A 25 :=@2<58@6@
F<B M36?56J@A9; H; D=5>8;65 6; @6?529@J@-
366@ 2:3=3?5 B5>8D 8<=>;?@ @ G=;>8;6@ 6;
8=DG@ 8<=>;?@, 39F=@9; H; :38:@2?;65 ?<? b;-
Q@6G936 :=5H 1965 G. /@H?5296; F;93 b;Q@6G-
9362F;9; F36?56J@A/. M36?56J@A9; 45Q5 =;9@-
E@J@=;6; 2<2 H;F36 :=5H 2001 G., 346;=38?;6; ?
“u<=>;?56 ?5296@F” /4=. 110 /2001 G./, 2 F3593
:3 2@7;9; 6; I7. 5 ;7. 4 39 M3629@9DJ@A9; 6;
L<7G;=@A 29;?; I;29 39 6;J@36;76393 :=;?3 @
@B; :=58@B29?3 :=58 63=B@95 6; ?<9=5Q6393
H;F3638;95729?3. T=@2<58@6A?;6593 6; L<7G;-
=@A F<B M36?56J@A9; @H=;HA?; ?37A9; 6; 8<=-
>;?;9; H;  :=@5B;65 6; ;=4@9=;> @7@ :3B@=@-
95763 :=3@H?3829?3 :=@ 6;7@I@5 6; :=58?@85-
6@95 ? M36?56J@A9; D273?@A. x863?=5B5663 2
93?; 4<7G;=2F;9; 8<=>;?; 25 H;8<7>;?; :=@
;=4@9=D5B329 6; 2:3=; 2<G7;263 M36?56J@A9;
8; @H:<76@ :329;63?56393 ;=4@9=;>63 =5Q5-
6@5. S=4@9=;>6@A9 B5C;6@H<B :3 M36?56J@A-
9; :=58329;?A 6;85>86; H;d@9; 6; @6?529@93-
=@95 ? 27DI;h 6; 2:3= B5>8D 8<=>;?;9;, :=@5-
B;d; @6?529@J@A9; @ ID>8529=;66@A @6?529@-
93= — E@H@I52F3 @7@ U=@8@I52F3 7@J5. 1263?-
6;9; J57 5 2<85h29?@5  H; 32@GD=A?;65 6; 47;-
G3:=@A956 @6?529@J@3656 F7@B;9.

T=@5B;6593 6; B5>8D6;=3863:=;?6@95 2:3-
234@ H; H;F=@7; 6; ID>8529=;66@95 @6?529@-
J@@ I=5H =;9@E@J@=;6593 6; M36?56J@A9; 6;-
7;G;  H;8<743I56393 :3H6;?;65 6; D=584;9; 39
29=;6; 6; F3B:595696@95 3=G;6@ 6; 4<7G;=2-
F;9; 8<=>;?;. g37AB; I;29 39 :=@?;9@H;J@36-
6@95 2857F@ 2<8<=>;9 =;H857@ H; H;8<7>56@A-
9; 6; 29=;6@95 :3 32<d529?A?;6@95 @6?529@-
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1 Pursuant to the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States
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by the foreign buyer in the privatized company.
These sections of the privatisation agreements
may be perceived as separate investment agree-
ments. Taking into account the meaning of the
term “investment” under the Bulgarian laws
(Article 12 of the Foreign Investment Act, includ-
ing also the term “foreign investment” under the
Public Offering of Securities Act — para 1 of the
Additional Provisions), the arbitral mechanism
set out in the Convention is widely applicable to
investment disputes arising between the
Bulgarian State and foreign investors. The ratifi-
cation of the Convention by Bulgaria is very
important in several aspects: it is an instrument
for encouragement and protection of foreign
investment, keeping in mind that foreign
investors are exposed to greater risks in transition
economies; the arbitral proceedings are relatively
independent from the national legal system; and
the State has the obligation to enforce the arbitral
award. Besides, the arbitral proceedings laid
down in the Convention provide the host country
with facilities for effective protection, as well as
for effective and reasonable settlement of the dis-
pute. The provisions of the Convention should be
viewed also from the perspective of the Bulgarian
legal entities that are investors in the Contracting
States. When negotiating investment projects in
other States (agreements with foreign public legal
entities), Bulgarian private legal entities could
invoke the arbitral proceedings under the
Convention by means of an arbitral agreement in
the ways described below.

1. The Convention on the Settlement of
Investment Disputes is the result of the efforts of
the World Bank and the international business
community to develop a legal instrument for the
settlement of disputes related to the investments
made by private legal entities. 136 States have
signed and ratified the Convention so far.

Without infringing upon the national sovereignty
and the national legal systems of the Contracting
States, the Convention provides institutional
facilities for conciliation and arbitration through
the International Centre for Settlement of

J@@ 39 ID>8529=;66@A FD:D?;I ? :=@?;9@H@-
=;6393 8=D>529?3. K5H@ I;29@ 39 :=@?;9@H;J@-
366@95 83G3?3=@ B3G;9 8; 25 :=@5B;9 F;93 2;-
B3293A9576@ @6?529@J@366@ 83G3?3=@. M;93
25 @B; :=58?@8 2<8<=>;6@593 6; :36A9@593
“@6?529@J@A” :3 4<7G;=2F393 :=;?3 /I7. 12 39
t;F36; H; ID>8529=;66@95 @6?529@J@@, ?F7. @
ID>8529=;66@95 @6?529@J@@ :3 t;F36; H; :D4-
7@I6393 :=587;G;65 6; J566@ F6@>; — :;=. 1 9.
1 39 u3:<76@9576@95 =;H:3=584@/, ;=4@9=;>-
6@A9 B5C;6@H<B :3 M36?56J@A9; 5 Q@=3F3
:=@73>@B :=@ ?<H6@F?;65 6; @6?529@J@366@
2:3=3?5 B5>8D 4<7G;=2F;9; 8<=>;?; @ ID>-
8529=;66@95 @6?529@93=@. P;9@E@J@=;6593 6;
M36?56J@A9; 39 L<7G;=@A 5 2 ?@23F; 295:56 6;
;F9D;76329 ? 6AF37F3 6;23F@: 9A 5 2=5829?3 H;
6;2<=I;?;65 @ H;F=@7; 6; ID>8529=;66@95 @6-
?529@J@@, F;93 25 @B; :=58?@8, I5 ID>8529-
=;66@95 @6?529@93=@ 2; @H73>56@ 6; :3-?@23F
=@2F 39 34@I;h6@A 9;F<? :=@ 8<=>;?@95 ?
:=5C38 F<B :;H;=6; @F363B@F;; 39632@9576;-
9; 65H;?@2@B329 6; ;=4@9=;>6393 :=3@H?382-
9?3 39 6;J@36;76;9; :=;?6; 2@295B;, F;F93 @
H;8<7>56@593 6; 8<=>;?;9; 8; @H:<76@ :329;-
63?56393 ;=4@9=;>63 =5Q56@5. 19 8=DG; 29=;-
6;, D=584;9; 6; ;=4@9=;>6393 :=3@H?3829?3
:3 M36?56J@A9; 8;?; ?<HB3>6329 @ 6; :=@5-
B;d;9; @6?529@J@A9; 8<=>;?; H; 5E5F9@?6;
H;d@9;, F;F93 @ H; 5E5F9@?63 @ =;HDB63 =5Q;-
?;65 6; ?<H6@F6;7@A 2:3=. P;H:3=584@95 6;
M36?56J@A9; 4@ 2758?;73 8; 25 =;HG75>8;9 @
39 :3H@J@A9; 6; 4<7G;=2F@ U=@8@I52F@ 7@J; —
@6?529@93=@ ? 8<=>;?@-2<83G3?3=@957F@.
L<7G;=2F@95 I;2963:=;?6@ 2D45F9@ :=@ 83G3-
?;=A65 6; @6?529@J@366@ :=35F9@ ? ID>8@
8<=>;?@ /83G3?3=@ 2 ID>8529=;66@ :D47@I-
63:=;?6@ 2D45F9@/ 4@C; B3G7@ 8; @H:37HD?;9
;=4@9=;>6@A B5C;6@H<B 6; M36?56J@A9; I=5H
;=4@9=;>63 2:3=;HDB56@5 :3 2:3234@95 :323-
I56@ :3-837D.

1. M36?56J@A9; H; =;H=5Q;?;65 6; @6?529@J@-
366@95 2:3=3?5 5 =5HD79;9 39 D2@7@A9; 6; O?5-
93?6;9; 4;6F; @ B5>8D6;=386;9; 9<=G3?2F;
34d6329 8; 4<85 2<H8;856 :=;?56 @629=DB569
H; D=5>8;65 6; 2:3=3?595, 2?<=H;6@ 2
@6?529@J@@9e 6; I;2963:=;?6@ 2D45F9@. T3-
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Investment Disputes (ICSID in the English lan-
guage or CIRDI in the French language). ICSID
administers the arbitration of cases submitted to
the institution and provides for the operation of
facilities. Being a standing specialised interna-
tional arbitration institution, ICSID is one of the
five organisations that make up the World Bank
Group. Its seat is in the Head Office of the
International Bank for Reconstruction and
Development, which does not determine the
place of arbitration. ICSID is an autonomous
international organisation with a rather simpli-
fied structure consisting of the Arbitration
Council and the Secretariat. The Administrative
Council adopts the Rules of Procedure for the
conciliation and arbitration proceedings and the
other internal regulations and rules. The head of
ICSID is its Secretary General who is in charge of
the administration of the arbitration and concilia-
tion proceedings. The Secretary General may also
act as a designating authority in the cases of ad hoc
arbitration. This function is typically performed
where the parties have given their consent with
the application of the UNCITRAL Rules for ad hoc
arbitration.

Besides the provisions of the Convention the
Institution Rules on the opening of conciliation
and arbitration proceedings, the Conciliation
Rules, the Arbitration Rules, and the
Administrative and Financial Rules drawn up by
ICSID should be added. These basic documents of
ICSID are subject to continuous improvement
and development. The latest amendments were
introduced in 2002 and entered into force on 1
January 2003. The objective of changes is to
achieve greater flexibility and simplification of
proceedings.

2. ICSID has the jurisdiction to settle disputes
between a Contracting State under the
Convention (the host State) and private legal 
entities, natural persons or legal entities, which
are nationals of another Contracting State (Article
25(2) of the Convention). With regard to the legal
entities who are investors and potential parties to
the dispute, the Convention accepts also the 

6;293Ad5B 136 8<=>;?@ 2; :38:@2;7@ @ =;9@-
E@J@=;7@ M36?56J@A9;.

L5H 8; 25 6;F<=6A?; 8<=>;?6@A9 2D?5=56@959
@ H6;I56@593 6; 6;J@36;76@95 :=;?6@ 2@295-
B@ 6; 8<=>;?@95, M36?56J@A9; 2<H8;?; @629@-
9DJ@3656 B5C;6@H<B H; :3B@=56@5 @ ;=4@9-
=;> - f5>8D6;=3856 J569<= H; =;H=5Q;?;65
6; @6?529@J@366@95 2:3=3?5 /6;=@I;6 :3-
837D ~569<=, ;6G7. ICSID, E=. CIRDI/. ~569<-
=<9 ;8B@6@29=@=; 32<d529?A?;6593 6; ;=4@9-
=;>; :3 857;9;, ?<H73>56@ 6; @629@9DJ@A9; @
32@GD=A?; ED6FJ@36@=;6593 6; B5C;6@HB@95.
M;93 :3293A663 85h29?D?;d; 2:5J@;7@H@=;6;
B5>8D6;=386; ;=4@9=;>6; @629@9DJ@A, ~56-
9<=<9 5 586; 39 :5995 3=G;6@H;J@@, F3@93 E3=-
B@=;9 9.6;=. g=D:; 6; O?593?6;9; 4;6F;
/World Bank Group/. ~569<=<9  @B; 258;7@d5
? J569=;76@A 3E@2 6; f5>8D6;=386;9; 4;6F;
H; ?<H29;63?A?;65 @ =;H?@9@5, F3593 65 5 3:=5-
857Ad3 H; BA29393 6; ;=4@9=;>;. ~569<=<9 5
;?9363B6; B5>8D6;=386; 3=G;6@H;J@A 2 3:-
=32956; 29=DF9D=; -  S8B@6@29=;9@?56 2<?59
@ O5F=59;=@;9. S8B@6@29=;9@?6@A9 2<?59
:=@5B; T=;?@7;9; H; :3B@=56@5 @ ;=4@9=;>
@ 8=DG@95 ?<9=5Q6@ D29=3h29?56@ @ ED6FJ@3-
6;76@ ;F93?5. g565=;76@A9 25F=59;= 5 =<F3?3-
8@957 6; ~569<=;, F;93 ;8B@6@29=@=; ;=4@9-
=;>6393 @ :3B@=@9576393 :=3@H?3829?3. g5-
65=;76@A9 25F=59;= B3>5 8; 85h29?D?; @ F;93
6;H6;I;?;d 3=G;6 :=@ ;=4@9=;> ad hoc. N;h-
I5293 9;F;?; ED6FJ@A 93h 32<d529?A?; :=@
83G3?3=563 B5>8D 29=;6@95 :=@7;G;65 6;
T=;?@7;9; 6; �NOkKPSq H; ;=4@9=;> ad hoc.

M<B D=584;9; 6; ;=4@9=;>;, 2<8<=>;d; 25 ?
M36?56J@A9;, 9=A4?; 8; 25 834;?@ @  9;H@ :3
k629@9DJ@366@95 :=;?@7; H; H;:3I?;65 6; :3-
B@=@9576; @ ;=4@9=;>6; :=3J58D=;, T=;?@-
7;9; H; :3B@=56@5, T=;?@7;9; H; ;=4@9=;>,
S8B@6@29=;9@?6@95 @ E@6;623?@ :=;?@7;, @H-
=;43956@ 39 ~569<=;. g3=5:323I56@95 3263?6@
83FDB569@ 6; ~569<=; 2; :=58B59 6; 65:=5-
F<26;93 D2<?<=Q5629?D?;65 @ =;H?@9@5. T32-
7586@95 @HB5656@A 2; 39 2002 G., ?75H7@ ? 2@7;
39 01.01.2003 G. ~579; 6; :=3B56@95 5 :3-G37AB;
G<?F;?329 @ 3:=329A?;65 6; :=3J58D=;9;.
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criterion of control (ownership of the capital or
citizenship of the natural persons engaged in the
management) in order to establish the nationality,
together with the traditional criteria accepted in
international private law (registration and seat).
Arbitration practices assume that a party to the
investment dispute can be not only the
Contracting State but also a constituent subdivi-
sion or an agency of this Contracting State, where
it is fully controlled by the State or designated by
the latter to take the investment for and on behalf
of the State.

3. A condition precedent for the submission of a
dispute under the Convention is the existence of
the consent of the parties to the investment agree-
ment given in writing. The arbitration agreement
may be set out as a clause of the investment
agreement or executed separately. In the course of
the development of the institutional framework,
it has been concluded that the consent of the State
with the jurisdiction of ICSID may be given also
in a reference to the national special investment
law. The consent of the foreign investor may be
expressed with the fact of submission of the
request. A third method of consenting with an
arbitral award is the bilateral treaty between the
host State and the State whose national is the
investor. Most of the Treaties on the Promotion
and Protection of Investments, to which Bulgaria
is a signatory, provide for submission of disputes
to ICSID. There are mainly the treaties signed
after Bulgaria’s accession to the Convention, i.e.
the Investment Treaties with the Netherlands
(entered into force on 1 March 2001), Algeria
(entered into force on 6 June 2002), Israel (pro-
mulgated in The State Gazette, issue 22 of 1997),
Morocco (entered into force on 19 February 2000),
Argentina (The State Gazette, issue 26 of 1997),
Byelarus (entered into force on 11 November
1997), India (entered into force on 23 September
1999), Finland (entered into force on 16 April
1999), Croatia (entered into force on 20 February
1998), Spain (entered into force on 22 April 1998),
Austria (entered into force on 1 November 1997),
Turkey (entered into force on 18 September 1997),
and others. When some of those bilateral treaties

2. ~569<=<9 5 F3B:5956956 8; =;H=5Q;?; 2:3-
=3?5 B5>8D 8<=>;?;-2<83G3?3=@957F; :3 M36-
?56J@A9;  /:=@5B;d; @6?529@J@A9; 8<=>;?;/
@ I;2963:=;?6@ 2D45F9@ — E@H@I52F@ 7@J; —
G=;>8;6@ @7@ U=@8@I52F@ 7@J; 2 6;J@36;7-
6329 6; 8=DG; 8<=>;?;-2<83G3?3=@957F; /I7.
25 9. 2  39 M36?56J@A9;/. T3 3963Q56@5 6;
U=@8@I52F@95 7@J; — @6?529@93=@ @ :3956J@-
;76@ 29=;6@ :3 2:3=;, M36?56J@A9; ?<H:=@5-
B; @ F=@95=@A 6; F369=37; /23429?56329 ?<=-
CD F;:@9;7; @7@ G=;>8;629?3 6; E@H@I52F@95
7@J; 32<d529?A?;d@ D:=;?756@593/ H; 3:=5-
857A65 6; 6;J@36;763299;, 32?56 9=;8@J@36-
6@95 ? B5>8D6;=386393 I;2963 :=;?3 /F=@95-
=@A :3 =5G@29=;J@A9; @ :3 258;7@d593/. S=-
4@9=;>6;9; :=;F9@F; :=@5B;, I5 29=;6; :3
@6?529@J@366@A 2:3= B3>5 8; 4<85 65 2;B3
:=@5B;d;9; @6?529@J@A9; 8<=>;?;, 63 @ 65h-
63 6;J@36;763 U=@8@I52F3 7@J5, F3593 5 F36-
9=37@=;63 @HJA73 39 8<=>;?;9; @7@ 5 3:=585-
7563 39 :327586;9; F;93 :=@5B;d3 @6?529@-
J@A9; 39 @B593 @ H; 2B59F; 6; 8<=>;?;9;.

3. N534C38@B; :=58:329;?F; H; 396;2A65 6;
2:3=; :3 M36?56J@A9; 5 6;7@I@593 6; :@2B5-
63 2<G7;2@5 6; 29=;6@95 :3 @6?529@J@366@A
83G3?3=. S=4@9=;>6393 2:3=;HDB56@5 B3>5
8; 25 2<8<=>; ? 2;B@A @6?529@J@3656 83G3?3=
@7@ 8; 4<85 2F7UI563 3985763. b :=3J52; 6;
=;H?@9@593 6; @629@9DJ@366;9; D=584; 45Q5
?<H:=@593, I5 F;93 2<G7;2@5 6; 8<=>;?;9; H;
F3B:595696329 6; ~569<=; 25 :=@5B; @ :3H3-
?;?;65 6; 6;J@36;76@A 2:5J@;756 H;F36 H; @6-
?529@J@@95. O<G7;2@593 6; ID>8529=;66@A @6-
?529@93= B3>5 8; 4<85 @H=;H563 @ 2<2 2;B393
:38;?;65 6; @2F3?;9; B374;. K=59@A9 B5938,
:=@ F3h93 25 :=@5B; 6;7@I@593 6; ;=4@9=;>-
63 2:3=;HDB56@5, 5 8?D29=;66@A9 83G3?3=
B5>8D :=@5B;d;9; @6?529@J@A9; 8<=>;?; @
8<=>;?;9;, I@A93 6;J@36;76329 @B; @6?529@-
93=<9. g37AB; I;29 39 u3G3?3=@95 H; 6;2<=I;-
?;65 @ H;d@9; 6; @6?529@J@@95, 2F7UI56@ 39
L<7G;=@A, 2<8<=>;9 ?<HB3>6329 H; 396;2A65
6; 2:3=; :=58 ~569<=;. K3?; 2; :=58@B63 83-
G3?3=@95, 2F7UI56@ ? :5=@38; 2758 :=@2<58@-
6A?;65 6; L<7G;=@A F<B M36?56J@A9;: 2 N@-
85=7;68@A /? 2@7; 39 01.03.2001 G./, 2 S7>@= /?
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were signed, Bulgaria had not joined the
Convention yet and therefore the application of
Additional Rules was envisaged. In accordance
with those Rules, ICSID provides jurisdiction also
in the case of investment disputes, where the
country is not a Contracting State of the
Convention. The Additional Rules tackle also the
cases of declaratory action and disputes that do
not arise out of an investment directly.

When the parties have given their consent, no
party may withdraw its consent unilaterally,
including the cases of cancellation or termination
of the international investment treaty. Once the
arbitration proceedings have started, the national
courts cannot stop or impede them in any way.
The Arbitral Tribunal has to rule even on the cau-
tionary action undertaken by the national court.

The Arbitral Tribunal is fully independent. The
parties have substantial freedom to choose the
proceedings, the applicable law, and the place of
arbitration. Failing to reach an agreement, the
arbitration will apply the law of the Contracting
State party to the dispute (including its rules on
the conflict of laws). The applicable law includes
also the “stabilization clauses” of the Contracting
State party to the dispute: these are the adminis-
trative or legislative measures undertaken by the
State after the execution of the investment agree-
ment with a view to protecting the foreign
investor. The law of the Contracting State is
applied insofar as it does not contravene the inter-
national law. The rules of the international law
play the role of “consideration of public order”
and prevail over the provisions of the applicable
national law.

Arbitration proceedings cannot be influenced
through any political or diplomatic means. The
failure of a party to appear or present his case in
the arbitration proceedings is not an obstacle to
the proceedings. Moreover, the Arbitral Tribunal
may rule on sanctions for the party that does not
cooperate in the proceedings. The place of arbi-
tration is determined by the parties or the
Secretary General and it is irrelevant to the 

2@7; 39 06.06.2002 G./, 2 kH=;57 /346. ub
4=.22/1997/, 2 f;=3F3 /? 2@7; 39 19.02.2000 G./,
2 S=>569@6; /ub 4=.26/1997 G./, 2 L57;=D2 /?
2@7; 39 11.11.1997 G./, 2 k68@A /? 2@7; 39
23.09.1999 G./, 2 m@67;68@A /? 2@7; 39
16.04.1999 G. /, 2 �<=?;92F; /? 2@7; 39 20.02.1998
G./, 2 k2:;6@A  /? 2@7; 39 22.04.1998 G. /, 2 S?2-
9=@A /? 2@7; 39 1.11.1997 G./, 2 KD=J@A  /? 2@7;
39 18.09.1997 G./ @ 8=. T=@ ?7@H;65 ? 2@7; 6; 6A-
F3@ 39 8?D29=;66@95 83G3?3=@ L<7G;=@A ?25
3d5 65 25 5 4@7; :=@2<58@6@7; F<B M36?56J@-
A9;, :3=;8@ F3593 5 :=58?@8563 :=@7;G;6593
6; 9.6;=. u3:<76@9576@ :=;?@7; /Additional
Rules/. b 2<39?5929?@5 2 95H@ :=;?@7; ~569<-
=<9 :=587;G; U=@28@FJ@A @ :3 @6?529@J@36-
6@ 2:3=3?5, :3 F3@93 29=;6; 65 5 8<=>;?;-2<-
83G3?3=@957F; :3 M36?56J@A9;. T=58B59 6;
=;HG75>8;65 :3 u3:<76@9576@95 :=;?@7; B3-
G;9 8; 4<8;9 @ D29;63?@9576@ @2F3?5, F;F93 @
2:3=, F3h93 65 :=3@H9@I; :=AF3 39 @6?529@-
J@A.

b586<> 8;8563, 2<G7;2@593 H; ;=4@9=;> 65
B3>5 8; 4<85 3995G7563, ?F7UI@95763 @ :=@
=;H?;7A65 @7@ :=5F=;9A?;65 85h29?@593 6;
8?D29=;66@A B5>8D6;=3856 83G3?3=. O758 H;-
:3I?;65 6; ;=4@9=;>6;9; :=3J58D=; 6;J@3-
6;76@95 2<8@7@d; 65 B3G;9 :3 6@F;F<? 6;I@6
8;  A ?<H:=5:A929?D?;9. u;>5 6;7;G;6593 6;
345H:5I@9576@ B5=F@ 39 6;J@36;76@A 2<8
2758?; 8; 4<85 :329;63?563 39 ;=4@9=;>6@A
2<8.

S=4@9=;>6@A9 2<8 5 @HJA73 65H;?@2@B. T=5-
8329;?56; 5 8329;9<I63 Q@=3F; 2?3438; 6;
29=;6@95, F3@93 B3G;9 8; @H45=;9 :=3J58D=;-
9;, :=@73>@B393 :=;?3, BA29393 6; ;=4@9=;-
>;. T=@ 7@:2; 6; 2<G7;2@5 B5>8D 29=;6@95,
;=4@9=;><9 :=@7;G; :=;?393 6; 83G3?;=Ad;9;
8<=>;?; — 29=;6; :3 2:3=; /?F7UI@95763 @
65h6@95 29<7F63?@9576@ 63=B@/. b :=@73>@-
B393 :=;?3 25 ?F7UI?;9 @ 9;F; 6;=5I56@95
“29;4@7@H;J@366@ F7;DH@” 6; 8<=>;?;9; —
29=;6; :3 2:3=;: ;8B@6@29=;9@?6@ @7@ H;F3-
638;9576@ B5=F@, F3@93 2; :=58:=@59@ 39
8<=>;?;9; 2758 2F7UI?;65 6; @6?529@J@366@A
83G3?3= @ J57A9 :=58329;?A65 6; H;d@9; 6;
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proceedings set out in the Convention and the
Rules of Procedure of ICSID.

ICSID maintains a Panel of arbitrators and a Panel
of conciliators, from which the parties will choose
the arbitrators or conciliators. Each Contracting
State is entitled to designate four conciliators and
four arbitrators who are entered into the ICISD
Panel. Bulgaria has designated three conciliators
and arbitrators — Silvi Chernev, Alexander
Katsarski and Nickolay Natov.

4. One of the most sensitive issues in the arbitra-
tion practices of ICSID is the ruling on whether a
dispute is an investment dispute or not. The rea-
son lies in the diverse contents of investment
agreements and the different definitions of the
term “investment” in the national legal systems.
Arbitration practices point to a rather broad inter-
pretation of the term “investment” as “fulfillment
of contractual obligations of sufficient duration
which contribute to the economic development of
the host country”. The price of the claim depends
on the damage caused to the investors (due to
expropriation of property, failure to create a
favourable investment environment, failure to
issue licenses), the market value of the investment
or “the fair market price”.

5. The arbitral award is final and subject to
enforcement in accordance with the national rules
on the implementation of enforceable court
judgements. The enforcement of awards is moti-
vated also by the strong institutional link between
ICSID and the World Bank. The recognition and
enforcement of the ICSID awards in the way pro-
vided for national court judgements actually
implies that satisfaction may be sought from any
state-owned property other than the property in
the exclusive public domain.

ICSID provides consultancy as well. It has a num-
ber of publications, which include the national
investment laws, and the multilateral and bilater-
al investment treaties. The awards on investment
disputes are published with the consent of the
parties.

ID>8529=;66@A @6?529@93=. T=;?393 6; 
83G3?;=Ad;9; 8<=>;?; 25 :=@7;G; 83F37F3-
93 65 :=39@?3=5I@ 6; B5>8D6;=386393 
:=;?3. T=;?@7;9; 6; B5>8D6;=386393 
:=;?3 @G=;A9 =37A9; 6; “2<34=;>56@5 H; 34-
d529?56 =58” @ @B;9 :=@B;9 :=58  =;H:3-
=584@95 6; :=@73>@B393 6;J@36;763 H;F3-
638;95729?3.

S=4@9=;>6393 :=3@H?3829?3 65 B3>5 8; 4<85
:3?7@A63 39 F;F?@93 @ 8; 4@73 :37@9@I52F@
@7@ 8@:73B;9@I52F@ 2=5829?;. 19F;H<9 6;
29=;6; H; DI;29@5 ? ;=4@9=;>6393 :=3@H?382-
9?3 65 5 :=5IF; H; :=3J52;. N5d3 :3?5I5 - ;=-
4@9=;><9 B3>5 8; :329;63?@ 2;6FJ@A 6; 29=;-
6;9;, F3A93 65 2<85h29?D?; 6; :=3J52;.  fA293-
93 6; ;=4@9=;>; 25 3:=5857A 39 29=;6@95 @7@
39 g7;?6@A 25F=59;= @ 6AB; H6;I56@5 H; :=3J5-
8D=;9;, F3A93 5 D=5856; ? M36?56J@A9; @ T=3-
J58D=6@95 :=;?@7; 6; ~569<=;.

~569<=<9 :388<=>; O:@2<F 39 ;=4@9=@ @ :3-
B@=@957@, 39 F3@93 29=;6@95 @H4@=;9 H; E3=-
B@=;65 6; 2<29;?. b2AF; 8<=>;?;-I756F; 6;
M36?56J@A9; @B; :=;?3 8; 3:=5857@ 83 I59@-
=@ 2?3@ :3B@=@957@ @ 937F3?; ;=4@9=@, F3@93
25 ?:@2?;9 ? O:@2<F; 6; ~569<=;. L<7G;=@A 5
3:=5857@7; 9=@B; :3B@=@957@ @ ;=4@9=@ —
O@7?@ e5=65?, S75F2;68<= M;J;=2F@ @ N@F3-
7;h N;93?.

4. x8@6 39 6;h-:=3475B6@95 ?<:=32@ ? ;=4@9-
=;>6;9; :=;F9@F; 6; ~569<=; 5 F?;7@E@F;J@-
A9; 6; 2:3=; F;93 @6?529@J@3656. K3?; 25 8<7-
>@ 6; =;H6334=;H@593 ? 2<8<=>;6@593 6; @6-
?529@J@366@95 83G3?3=@ @ =;H7@I6393 3:=5-
857A65 6; @6?529@J@A9; ? 6;J@36;76@95 :=;?-
6@ 2@295B@. S=4@9=;>6;9; :=;F9@F; 8;?;
9?<=85 Q@=3F3 9<7FD?;65 6; :36A9@593 “@6-
?529@J@A” F;93 “@H:<7656@5 6; 83G3?3=6@ H;-
8<7>56@A 2 8329;9<I63 G37AB; :=38<7>@957-
6329, F3@93 2; 2 :=@632 H; @F363B@I52F393
=;H?@9@5 6; :=@5B;d;9; 8<=>;?;”. ~56;9; 6;
@2F; 25 3:=5857A ? H;?@2@B329 39 :=59<=:56@-
95 ?=58@ 39 @6?529@93=@95 /:3=;8@ 5F2:=3:-
=@;J@A 6; @BDd529?3, 652<H8;?;65 6; 47;G3:-
=@A96; @6?529@J@366; 2=58;, 39F;H 39 @H8;?;-
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Bulgaria’s accession to the Convention has
enhanced the security and confidence of foreign
investors with regard to the safeguarding of their
rights. An example of the preparedness of the
State to participate in arbitration proceedings
with a view to the prompt and effective protec-
tion of investors’ rights is the case brought to
ICSID by Plama Consortium Ltd v. Bulgaria —
Case No Arb/03/24 registered by the Secretariat
on 19 August 2003.
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65 6; 7@J56H@/, :;H;=6;9; 293h6329 6; @6?52-
9@J@A9; @7@ F;93 “2:=;?587@?; :;H;=6; J56;”.

5. S=4@9=;>6393 =5Q56@5 5 3F36I;95763 @
:3875>@ 6; @H:<7656@5 :3 ?<9=5Q6393 :=;?3
H; @H:<7656@5 6; ?75H7@ ? 2@7; 2<8546@ =5Q5-
6@A. kH:<7656@593 6; ;=4@9=;>6393 =5Q56@5
5 B39@?@=;63 @ 39 H8=;?;9; @629@9DJ@36;76;
?=<HF; B5>8D ~569<=; @ O?593?6;9; 4;6F;.
T=@=;?6A?;6593 6; @H:<7656@593 6; ;=4@9-
=;>6@95 =5Q56@A 6; ~569<=;  F<B 93?; 6; =5-
Q56@A9; 6; 6;J@36;76@95 2<8@7@d; 6; :=;F-
9@F; 3H6;I;?;, ?<HB3>6329 H; D83?759?3=56@5
39 @BDd529?393 6; 8<=>;?;9;, F;93 25 @HF-
7UI?; 2;B3 :D47@I6;9; 8<=>;?6; 23429?5-
6329.

~569<=<9 H; @6?529@J@366@ 2:3=3?5 32<d529-
?A?; @ F362D79;692F; 85h6329. kB; =58@J;
:D47@F;J@@, F3@93 ?F7UI?;9 6;J@36;76@ H;-
F36@ H; @6?529@J@@95, B63G329=;66@ @ 8?D29-
=;66@ B5>8D6;=386@ @6?529@J@366@ 83G3?3-
=@. P5Q56@A9; :3 @6?529@J@366@95 2:3=3?5 25
:D47@FD?;9 2<2 2<G7;2@5 6; 29=;6@95.

T=@2<58@6A?;6593 6; L<7G;=@A F<B M36?56-
J@A9; 2<H8;?; 2@GD=6329 @ 83?5=@5 D ID>8529-
=;66@95 @6?529@93=@ H; G;=;69@=;65 6; :=;-
?;9; @B. u3F;H;95729?3 H; G393?6329 6; 8<=>;-
?;9; H; DI;29@5 ? ;=4@9=;>6393 :=3@H?3829?3
2 J57 4<=H; @ 5E5F9@?6; H;d@9; 6; :=;?;9; 6;
@6?529@93=@95 5 ?5I5 :=58A?56 2:3= :=58
~569<=; :=5H 2003 G. 39 Plama Consortium Ltd
v. Bulgaria — Case No Arb/03/24, =5G@29=@=;6
39 O5F=59;=@;9; 6; 19 ;?GD29 2003 G.
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50 Years Since 
Restoration 
of AC at BCCI — 
Traditions and Future 
Dr. Silvi Chernev — Chairman of the AC at BCCI

The 50th anniversary of the
restoration of the Arbitration
Court at the Bulgarian Chamber
of Commerce and Industry (AC
at BCCI) and the 107th anniver-
sary of the inception of arbitra-
tion services within the BCCI

system were ceremonially marked in Sofia
between 12 and 14 September 20031.

A number of events were organized in connection
with the anniversaries, including a gala 
celebration, a scientific conference, a course for
training of arbitrators of the AC at BCCI, and an
arbitration training course for undergraduates
and young jurists.

I had the honour to note, within the report I 
delivered for such a recognized audience on the
basis of the historical review of arbitration activi-
ties and the up-to-date achievements of arbitra-
tion, the tendencies of the future developments
related to the modernization of the arbitration
procedures technology, the computerization and
the provision of electronic access to the AC, as
well as the introduction of fast proceedings. An
emphasis was put on the human factor, especially
on the issues regarding arbitration ethics and
ethic rules, for which a report was delivered by
Prof. Dr. Ramon Mulerat Obe2 — Chairman of 2020
Commission of the International Bar Association
(IBA), Co-Chairman of the Human Rights
Institutes at IBA.

50 2����� �� �1�	�����0������ ��
,�
����:��0 	1� 
�� �1�2��	����
�1�2��	��-
��.�>���� 
����� — 
�������� � 
1��@� 
�-� [���� a�����, ����������� �� S[ ��� UV��

19 12 83 14 25:95B?=@ 2003 G. ? G=. O3E@A 25
:=3?585 U4@75h63 I529?;65, :32?59563 6; 50-
9; G38@Q6@6; 39 ?<H29;63?A?;6593 6; S=4@9-
=;>6@A 2<8 F<B L<7G;=2F;9; 9<=G3?2F3-:=3-
B@Q756; :;7;9; (SO :=@ LKTT) @ 107-9; G3-
8@Q6@6; 39 6;I;7393 6; ;=4@9=;>6; 85h6329
? 2@295B;9; 6; LKTT1.

b<? ?=<HF; 2<2 2<4@9@593 45Q5 3=G;6@H@=;6;
:3=58@J; 39 B5=3:=@A9@A, ?  93?; I@273 9<=-
>529?563 I529?;65, 6;DI6; F36E5=56J@A, FD=2
H; D2<?<=Q5629?;65 6; 85h29?;d@ ;=4@9=@ 39
SO :=@ LKTT @ FD=2 H; 34DI56@5 6; 29D8569@ @
B7;8@ U=@29@ :3 ?<:=32@95 6; ;=4@9=;>;.
kB;C I5299; ? @H65256@A 39 B56 :=58 9;F;?; @H-
9<F6;9; ;D8@93=@A 83F7;8 8; :323I; 6; 4;H;9;
6; @293=@I52F@A :=5G758 6; ;=4@9=;>6;9; 85h-
6329 @ 2<?=5B566@95 :329@>56@A 6; ;=4@9=;-
>; 956856J@@95 H; 4<85d3 =;H?@9@5, 2?<=H;6@
2 B385=6@H@=;6593 6; 95C6373G@A9; 6; ;=4@9-
=;>6@95 :=3J58D=@, F3B:U9<=@H;J@A9; @ 32@-
GD=A?;6593 6; 575F9=3656 8329<: 83 SO, F;F93
@ 2 ?<?5>8;6593 6; 4<=H@ :=3@H?3829?;. 1263-
?56 ;FJ569 45 :329;?56 @ 6; I3?5QF@A E;F93=,
@ :3-2:5J@;763 6; :=3475B@95 6; ;=4@9=;>6;-
9; 59@F; @ 59@I6@ :=;?@7;, H; F3593 83F7;8 @H-
6525 :=3E. 8-= P;B36 fU75=;9 1452 — :=58258;-
957 6; F3B@2@A 2020 6; f5>8D6;=386;9; ;23J@-
;J@A 6; ;8?3F;9@95 (IBA), 2<:=58258;957 6; k6-
29@9D9; :3 I3?5QF@95 :=;?; 6; IBA.

k293=@I52F@A9 E;F9, I5 3d5 ? F=;A 6; XIX ?5F
? 2@295B;9; 6; LKTT 5 ?<H6@F6;7; @ 5 4@7; 3=-
G;6@H@=;6; ;=4@9=;>6; 85h6329, F3A93 :3
2<d63299; 2@ 2<39?5929?; 6; 2<?=5B566@95
2?593?6@ 29;68;=9@, 4D8@ H;F366; G3=8329.
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1 � ������������� J������� �N�K� PJ����� ����J� �� ������ PJ����� � �� _��PO���� U��L�-
��I � ������������� �� ���� � JP��� ������ — S�����I, ������O������I, b�� �I, c�����I,
_P����I, _P��I, [������I, VP� �I, d�L���I, a�K�I. ��� ����������� PJ����� ��� OIK� ��N-
������� �� �����������I �� UV�� L-� U������ U������. UIK� ���J����� �N��������� ���-
�������� ��N���������� ������ �� ���N������ �� _��PO���� U��L���I b���L� ��������, ����-
�������I �� e�������� ��O����� �� _��PO���� U��L���I ���T. XL�I� b��������, ��������-
�����������I �� _��PO���� U��L���I [����� [�����OP�LL�����, � ���� ��Q� � �� S�O�����-
���� ������Q� ��� ���L�����-�����Z������ ������ �� _P��I, d���M��, ���Z�, ]�������I
� ��. ���������Z� � ��J����I� ����������� �� S[ ��� UV�� ���T. �-� H���� [�����.

2 ���T. �-� _���� ]Y����� XO�  � � ���T���� � f����J����I T��P���� � P����������� �
U�������� � �� ��� � ������I P���������� “h��� ]��Z��” — a���L�, [Sj

1 More than 200 participants from Bulgaria took part in the ceremonial celebration as well as 
representatives of numerous foreign countries — Austria, Great Britain, Greece, Spain, Romania,
Russia, Slovenia, Turkey, Hungary, the Czech Republic. At the opening the participants were
addressed by the chairman of BCCI Mr. Bojidar Bojinov. The congratulation addresses sent by the
President of the Republic of Bulgaria Mr. Georgi Parvanov, the Chairman of the National Assembly
of the Republic of Bulgari Mr. Ognian Gerdjikov, the Prime Minister of the Republic of Bulgaria 
Mr. Simeon Saxe-Coburg Gotha as well as by the ACs at the Chambers of Industries and Commerce
of Russia, Ukraine, Poland, Macedonia, etc. Prof. Dr. Jivko Stalev — Honourable Chairman of AC at
BCCI was also present.

2 Prof. Dr. Ramon Mulerat Obe is also a professor at the Judicial Department at the University in
Barcelona and Associate Professor at the John Marshal Judicial University, Chicago, USA.



The historical fact that even at the end of the 19th
c. arbitration services evolved and were orga-
nized within the BCCI system which, in essence,
conform to modern world standards, is a cause
for legitimate pride.

The AC at BCCI was restored in 1953 (initially
designated Board of Foreign-Trade Arbitrators).
Later on, the institution developed from a com-
pulsory jurisdiction in cases between organiza-
tions of Council for Mutual Economic Assistance
member states to the present-day AC at BCCI, a
modern institution organized and operating
according to the world standards of voluntary
institutional arbitration.

The institutional development and gradual
refinement of the procedures is particularly sig-
nificant as it justifies the enormous role played by
the AC at BCCI in Bulgaria’s contemporary
administration of justice. The continuity between
generations, and especially the opportunity pro-
vided in recent years to expert arbitrators of the
younger generation to join the functioning of the
institution, merits a mention as a positive factor in
this respect.  

The contemporary development of arbitration is
related to modernization of the arbitration
process technology and the specific procedures,
including computerization and electronic access
of the parties to the AC, intended to achieve ade-
quacy of the legal dispute settlement mechanisms
to the complicated and vigorous economic
processes of our times, inter alia through intro-
duction of fast proceedings and updating of the
evidentiary procedure.

The AC at BCCI has always paid great attention
to the key aspects of arbitrator ethics: arbitrators’
independence and impartiality and the practical-
ly significant correlation between the rules of pro-
fessional ethics, which arbitrators must comply
with in their capacity as lawyers and experts in
other fields, on the one hand, and the special rules
of arbitrator ethics, on the other. In this sense, the
admissibility of sitting judges to act as arbitrators
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SO :=@ LKTT 5 ?<H29;63?56 :=5H 1953 G. (:<=-
?36;I;763 @B56D?;6 b<6Q639<=G3?2F; ;=4@9-
=;>6; F3B@2@A). b:3275829?@5 @629@9DJ@A9;
25 =;H?@?;  39 9;F;?; 2 :=5347;8;?;d; H;8<7-
>@9576; F3B:595696329 :3 857; B5>8D 3=G;-
6@H;J@@ 39 29=;6@95-I756F@ 6; 93G;?;Q6@A
O<?59 H; @F363B@I52F; ?H;@B3:3B3d 83 865-
Q56 856, F3G;93 SO :=@ LKTT :=5829;?7A?;
B385=6; @629@9DJ@A, 3=G;6@H@=;6; @ 85h29?;-
d; :3 2?593?6@95 29;68;=9@ H; 834=3?3756 @6-
29@9DJ@3656 ;=4@9=;>.

1234563 H6;I@B3 5 @629@9DJ@366393 @HG=;>-
8;65 @ :3295:566393 D2<?<=Q5629?;65 6; :=3-
J58D=@95, F3@93 34D27;?A9 3G=3B6;9; =37A 6;
SO :=@ LKTT ? 2<?=5B566393 :=;?3=;H8;?;-
65 ? L<7G;=@A. M;93 :373>@95756 E;F93= ?
9;H@ 6;23F; 2758?; 8; 25 39I595 :329@G6;9;9;
:=@5B29?56329 B5>8D :3F3756@A9; @ 3234563
2<H8;856;9; ? :327586@95 G38@6@ ?<HB3>6329
H; 6;?7@H;65 6; 2:5J@;7@29@ ;=4@9=@ 39 B7;-
8393 :3F3756@5 ? =;439;9; 6; @629@9DJ@A9;.

O<?=5B566393 =;H?@9@5 6; ;=4@9=;>; 5 2?<=-
H;63 2 B385=6@H@=;6593 6; 95C6373G@A9; 6;
;=4@9=;>6@A :=3J52 @ F36F=596@95 :=3J58D-
=@, ?F7UI@95763 I=5H F3B:U9<=@H;J@A @
575F9=3656 8329<: 6; 29=;6@95 83 SO, F;F93 @
5 6;23I563 F<B :329@G;65 6; ;85F?;96329 6;
B5C;6@HB@95 6; =;H=5Q;?;6593 6; :=;?6@ 2:3-
=3?5 :3 3963Q56@5 6; 273>6@95 @ 4D=6@ 2<?-
=5B566@ @F363B@I52F@ :=3J52@, ?F7UI@95763
I=5H ?<?5>8;6593 6; 4<=H@ :=3@H?3829?; @
32<?=5B56A?;6593 6; =5>@B; 6; 83F;H?;6593.

b SO :=@ LKTT ?@6;G@ 25 5 34=<d;73 G37AB3
?6@B;6@5  6; 3263?6@95 ;2:5F9@ 6;  ;=4@9<=-
2F;9; 59@F; — 65H;?@2@B3299; @ 45H:=@29=;29-
63299; 6; ;=4@9=@95 @ :=;F9@I52F@ ?;>6393
2<3963Q56@5 B5>8D :=;?@7;9; H; :=3E52@3-
6;76; 59@F;, 6; F3@93 ;=4@9=@95 2; :38I@65-
6@, ? F;I529?393 2@ 6; ;8?3F;9@, 5F2:5=9@ ?
8=DG@ 347;29@ 39 586; 29=;6;, @ 2:5J@;76@95
:=;?@7; H; 59@F; 6; ;=4@9=@ — 39 8=DG;. b 93H@
2B@2<7 3234563 ?;>56 5 ?<:=32<9 H; 83:D29@-
B3299; 85h29?;d@ 2<8@@ 8; DI;29?;9 :3 857;
F;93 ;=4@9=@. b F=;h6; 2B59F; 3263?6; =37A 2
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in cases is a particularly important issue.
Certainly, the human factor has a particularly
important role to play in ensuring a fair hearing
and award accepted by both parties, because
“arbitration is only as good as the arbitrators who
handle it.”

The numerous advantages of arbitration proceed-
ings include their indisputable speed: this is a sin-
gle-instance procedure, compared to the three-
instance court procedure, and far more expedi-
tiously provides the litigants with a valid ground
for execution. Besides this, the arbitration court
offers transparency, due process of law, and high-
ly qualified arbitrators assigned with the hearing
of arbitration cases, including selection of an arbi-
trator from a list of foreign arbitrators.

Taking into account the role and potential of the
arbitral institution in the debate on the reform of
commercial justice, especially in view of the logis-
tical impediments to the establishment of special-
ized commercial courts, the proposal that the
State places commercial disputes under the exclu-
sive or non-exclusive jurisdiction of the arbitral
institution through the relevant legislative frame-
work is well worth considering. 

The presentation above undoubtedly asserts the
AC at BCCI as a leading and most authoritative
arbitral institution in the Republic of Bulgaria,
playing a steadily growing role in the Bulgarian
system of administration of justice.

3G758 32@GD=A?;6593 6; 2:=;?587@? :=3J52 @
=5HD79;9, F3h93 25 :=@5B; 39 8?595 29=;6@, @G-
=;5 :5=236;76@A9 E;F93=, H;d393 “S=4@9=;-
><9 5 937F3?; 834<=, F37F393 2; 834=@ DI;29-
?;d@95 ? 65G3 ;=4@9=@.”.

O=58 B63G34=3h6@95 :=58@B29?; 6; ;=4@9-
=;>6393 :=3@H?3829?3 5 45H2:3=6;9; BD 4<=-
H@6; — 93 5 5863@629;6J@3663 @ ? 2=;?656@5 2
9=@@629;6J@366393 2<85463 :=3@H?3829?3
B63G3 :3-4<=H3 32@GD=A?; 6; DI;296@J@95 ?
:=3J52; G3863 @H:<76@95763 3263?;6@5. S=-
4@9=;>6@A9 2<8 :=587;G; 32?56 93?; 9=;62:;-
=5696329, 2:=;?587@? :=3J52 @ ?@23F3 F?;7@-
E@J@=;6@ ;=4@9=@, 6; F3@93 8; 4<85 ?<H7;G;-
63 :=;?3=;H8;?;6593 :3 ;=4@9=;>6@ 857;,
?F7UI@95763 ?<HB3>6329 H; @H43= 6; ;=4@9<=
39 7@29; 2 ID>8529=;66@ ;=4@9=@.
19I@9;hF@ =37A9; @ :3956J@;7; 6; ;=4@9=;>-
6;9; @629@9DJ@A ? :=3J52; 6; 342<>8;65 6;
=5E3=B;9; ? 347;299; 6; 9<=G3?2F393 :=;?3-
=;H8;?;65, 3234563 F;93 25 @B;9 :=58?@8 B;95-
=@;763-95C6@I52F@95 9=D86329@ H; 2<H8;?;65
6; 2:5J@;7@H@=;6@ 9<=G3?2F@ 2<8@7@d;, :38-
F=5:; H;27D>;?; :=5873>56@593 I=5H 2<39?59-
6; H;F3638;9576; =;BF; 8<=>;?;9; 8; ?<H73-
>@ 6; ;=4@9=;>6;9; @629@9DJ@A, ? 93?; I@273
@HF7UI@95763, :=;?3=;H8;?;6593 :3 9<=G3?2-
F@ 2:3=3?5.

b2@IF3 @H73>563 :3-G3=5 45H2:3=63 D9?<=>-
8;?; SO :=@ LKTT F;93 ?385d; @ 6;h-;?93=@-
9596; ;=4@9=;>6; @629@9DJ@A ? P5:D47@F;
L<7G;=@A 2 65:=5F<26;93 6;=;29?;d; =37A ?
4<7G;=2F;9; :=;?3=;H8;?;9576; 2@295B;.
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Pressing Need for Amendments to the
Privatisation Act 1

Vladimir Penkov

In Issue 6 we presented the amendments to the
terms and conditions of privatisation as intro-
duced by the new Privatisation and Post-
Privatisation Control Act (PPCA), adopted 23
February 2003. Based upon the practical experi-
ence accumulated since its adoption, we are now
in a position to distinguish between the positive
changes made in it and those that have failed to
serve their declared purpose.

Above all, there is a marked positive tendency
towards maximum transparency, equal opportu-
nity for all, predictability and expeditiousness of
procedure, which is all of great significance for
building investor confidence. 

Indeed, declaring all companies with a State-
owned equity share as being ex lege subject to pri-
vatisation, without a separate procedure (Art. 3
para 1) and the promulgation of the Privatisation
Agency as the sole competent body where ongo-
ing procedures on all privatisation agreements
should be concentrated (Art. 12), is a step in the
desired direction. It definitely brings clarity and
transparency regarding the assets subject to pri-
vatisation, while ensuring that identical criteria
be applied in implementing the procedures.
While as regards the practical advisability of the
assigning of post-privatisation control (i.e. control
of the fulfilment of commitments undertaken by
the investor) to a separate agency, a sufficiently
grounded conclusion could hardly be made at
this point (there are, in fact, valid arguments both
if favour and against it), the facts outlined below
undoubtedly call for amendments and supple-
ments to the currently applicable provisions of
the law:

1. We believe that the provision of “direct 
negotiations with a potential investor” should be
re-introduced as an independent method. The
dropping of this provision has not contributed 
in any way towards greater transparency,
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b 4=3h 6 6; ?5296@F; :=5829;?@CB5 @HB5656@-
A9; ? D273?@A9; 6; :=@?;9@H;J@A9;, ?<?5856@ 2
63?@A t;F36 H; :=@?;9@H;J@A @ 2758:=@?;9@-
H;J@3656 F369=37 (tTOM) 39 23.02.2003 G. N;
4;H;9; 6; 6;9=D:;7;9; 25 B5>8D?=5B5663
:=;F9@F;, B3>5B 8; 39255B :373>@9576@95
:=3B56@ 39 95H@, F3@93 65 B3>;C; 8; @H:<7-
6A9 2?3593 :=586;H6;I56@5.

T=58@ ?2@IF3 5 :373>@95756 29=5B5><9 F<B
B;F2@B;76; 9=;62:;=5696329, =;?63:329;?5-
6329, :=582F;HD5B329 @ 4<=H@6; 6; :=3J58D-
=@95, F3593 5 39 G37AB3 H6;I56@5 H; 83?5=@593
6; @6?529@93=@95. 

u5h29?@95763 34A?A?;6593 6; ?2@IF@ 8=D>529-
?; 2 8<=>;?63 DI;29@5 ex lege, 45H 398576; :=3-
J58D=;, H; :=@?;9@H;J@A (I7. 3, ;7. 1) @ 34A?A-
?;6593 6; SG56J@A9; H; :=@?;9@H;J@A H; 58@6-
29?56 F3B:5956956 3=G;6, ? F3h93 25 2<2=583-
93I;?;9 ?2@IF@ :=@?;9@H;J@366@ 2857F@ (I7.
12), 2; F=;IF; ?<? ?@H@=;6;9; :323F;. K3?; 3:-
=5857563 2<H8;?; A2639; @ :=3H=;I6329 39632-
63 345F9@95, F;F93 @ 32@GD=A?; :=@73>56@593
6; 586;F?@ F=@95=@@ ? :=3?5>8;6593 6; :=3-
J58D=@95. u3F;93 H; 2;B393 39857A65 6; :329-
:=@?;9@H;J@366@A F369=37 (F369=37<9 :3 @H-
:<7656@593 6; :359@95 39 @6?529@93=; ;6G;-
>@B569@) ? 398576; ;G56J@A 65 B3>5 39 G758-
6; 93IF; 6; :=;F9@F;9; 3d5 8; 25 6;:=;?@ 832-
9;9<I63 343263?;63 H;F7UI56@5 3963263 J575-
2<34=;H63299; (83?38@ @B; @ ? 8?595 :323F@),
93 H; :323I56@95 :3-837D 34293A95729?; F;95-
G3=@I63 B3>5 8; 25 :=5:3=<I;9 @HB5656@A @
83:<7656@A ? 25G; 85h29?;d@95 =;H:3=584@:

1. OI@9;B5, I5 2758?; 3963?3 8; 25 ?<?585 F;93
2;B3293A95756 B5938 “:=5F@95 :=5G3?3=@ 2
:3956J@;756 FD:D?;I”. 19:;8;6593 6; 93H@
B5938 2 6@d3 65 83?585 83 :3-G37AB; :=3H=;I-
6329, 4<=H@6; @ 5E5F9@?6329 ? :=@?;9@H;J@A-
9;. T=@ @H:37H?;6593 6; 329;6;7@95 B5938@
I5293 25 ?F7UI?;9 @ :=5G3?3=@, :=3-
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1 The Privatization and Post-Privatization Control Act



expeditiousness or effectiveness of the privatisa-
tion procedure. The application of any of the
other methods often subsumes negotiations,
which, however, remain unregulated, raising
doubts as to whether the transparency and equal
opportunity requirements are indeed met. Rather
than drop the negotiations provision, it is neces-
sary to enforce clear-cut rules governing such
negotiations, with binding deadlines, proper
record-keeping, and avoidance of conflict of inter-
ests through the parallel conduct of negotiations
by the Agency. It is only then that negotiations, as
a method in its own right, will be able to meet
most fully the specific conditions of each privati-
sation agreement, thereby not just protecting to a
maximum extent the interests of the State but also
ensuring transparency of procedure. While the
most indisputable privatisation agreements of the
past, which are also the most successful, were
concluded using none other but the direct negoti-
ations method, in the past 2 years not only unjus-
tifiable delays are observed in a number of large
privatisation procedures but also relations
between parties are marred by controversy. 

2. It is quite obvious that dropping the legal pro-
vision of re-negotiating was not appropriate. The
Post-Privatisation Control Agency will continue
to be more and more overwhelmed by hundreds
of non-fulfilment lawsuits, which would hardly
contribute much towards boosting the country’s
image. And this is not because an investor in
good faith may be against taking responsibility in
the event of guilty non-fulfilment of assumed
obligations, but on account of cases where the ful-
filment of these has either been rendered impos-
sible by objective circumstances, or is economical-
ly unjustified or detrimental to the Company.
When, for example, unforeseen changes have
occurred in the economic development of the
country or of a given sector, i.e. the so-called
‘business frustration’ towards the fulfilment at a
given stage of obligations assumed in advance is
faced, it may be necessary to provide a legal
opportunity for the Privatisation Agency and the
buyer to re-negotiate (even reschedule) by mutu-
al consent the commitments undertaken between

?5>8;6593 6; F3@93 39 2?3A 29=;6; 329;?; 65-
=5G7;B569@=;63 @ 2 93?; :3=;>8; 2<B656@A
3963263 :=3H=;I63299; @ =;?63:329;?563299;.
T3-2F3=3 5 6534C38@B3 8; 25 2<H8;8;9 A26@
:=;?@7; H; :=3?5>8;6593 6; :=5G3?3=@, 2 34-
?<=H?;d@ 2=3F3?5, 6;875>63 :=393F37@=;65 @
@H4AG?;65 6; F36E7@F9 6; @695=52@ I=5H D2:3-
=586393 @B :=3?5>8;65 39 29=;6; 6; ;G56J@A-
9;. K3G;?;, :=5G3?3=@95 F;93 2;B3293A95756
B5938 6;h-93I63 d5 B3G;9 8; 39G3?;=A9 6;
2:5J@E@I6@95 D273?@A 6; 8;856; 2857F;, F;93
:3 93H@ 6;I@6 B;F2@B;763 4<8;9 65 2;B3 2<C-
=;656@ 8<=>;?6@95 @695=52@, 63 @ 25 G;=;69@-
=; :=3H=;I63299; 6; :=3J58D=;9;. N;h-45H2-
:3=6@95 2857F@ ? B@6;7393, F3@93 25G; 25 3:-
=5857A9 @ F;93 6;h-D2:5Q6@, 2; 4@7@ @B5663
:3 B5938; 6; :=5F@95 :=5G3?3=@, 83F;93 :=5H
:327586@95 2 G38@6@ 25 H;457AH?; :=@ =58@J;
G375B@ 2857F@ 65 2;B3 653:=;?8;63 H;4;?A65,
63 @ 2:3=6329 6; ?H;@B33963Q56@A9;. 

2. O<?25B 45H2:3=63 5, I5 39:;8;6593 6; :=;?-
6;9; ?<HB3>6329 H; :=583G3?;=A65 5 652:3-
7DI7@?3. SG56J@A9; H; 2758:=@?;9@H;J@3656
F369=37 ?25 :3?5I5 d5 25 H;9=D:?; 2<2 2939@J@
857; H; 65@H:<7656@5, F3593 58?; 7@ d5 25 39-
=;H@ 47;G3:=@A963 ?<=CD @B@8>; 6; 29=;6;9;
6@. k 93?;, 65 H;d393 58@6 834=32<?52956 @6-
?529@93= 5 :=@6J@:63 :=39@? 39G3?3=63299;
:=@ ?@63?63 65@H:<7656@5 6; :359@95 H;8<7-
>56@A, ; H;=;8@ 27DI;@95, ? F3@93 @H:<7656@-
593 5 29;6;73 @7@ 65?<HB3>63 :3=;8@ 345F-
9@?6@ 34293A95729?;, @7@ @F363B@I52F@ 65-
2<293A95763 @ ?=5863 H; 8=D>529?393. M3G;93
6;:=@B5= ? @F363B@I52F393 =;H?@9@5 6;
29=;6;9; @7@ 8;856 39=;2<7 2; 6;29<:@7@ 65:-
=58?@856@ @HB5656@A, 9.5. 5 6;7@J5 9. 6;=.
“293:;62F; 65:3632@B329” H; @H:<7656@5 6;
:=58?;=@95763 H;73>56@95 H;8<7>56@A H; 8;-
856 B3B569, 5 6534C38@B3 8; 2<d529?D?;
:=;?6; ?<HB3>6329 ST @ FD:D?;I<9 :3 ?H;@B-
63 2<G7;2@5 8; :=583G3?;=A9 (?F7UI@95763
=;H2=3I;9) :359@95 ;6G;>@B569@. K3?; 25 39-
6;2A, F;F93 83 @H:<7656@593 6; @6?529@J@36-
6;9; :=3G=;B;, 9;F; @ :3 :=3G=;B;9; H; 9=D83-
?; H;59329. T=@ 93?; ST d5 @B; ?<HB3>6329
8; 39293A?; 65 2;B3 E3=B;763 8<=>;?6@95 @6-

•L e g a •I n t e r C o n s u l t  N e w s    S e p t e m b e r • D e c e m b e r  2 0 0 3

16

åçÖçàüOPINIONS



them. This holds true of the fulfilment of both the
investment and the employment programs. In
such circumstances, the Privatisation Agency will
be in a position not only to uphold, pro forma, the
interests of the State, but also to contribute
towards the consolidation and optimum develop-
ment of the respective companies. Adopting a dif-
ferent approach would imply a tremendous risk
of hundreds of privatised companies being
mechanically lumped together in a group of
insolvent entities, subject to bankruptcy proceed-
ings. Such a privatisation philosophy is indeed
hard to subscribe to. Therefore, when material
reasons are in evidence, the privatisation agency
must have the legal tools to respond in an ade-
quate way, especially since such cases are typical
of small and medium-sized enterprises, which are
not always in a position to afford the best consul-
tants, but are indispensable as the backbone of the
economy.

3. With a view to building legal confidence, in
addition to accountability of the buyer in regard
to the fulfilment of its assumed obligations, the
law should also provide an obligation for the
Post-Privatisation Control Agency to respond
explicitly (e.g. within 30 days) to the buyer’s
report, and in the event of non-response within
the statutory deadline, the report should be pre-
sumed tacitly approved. This would put an end
to the old practice where buyers are left for years
under the wrong impression that they have ful-
filled their commitments, whereas it suddenly
turns out, as a result of a belated inspection, that
they are to be held liable for a long-past violation
of the privatisation agreement. This often places
an otherwise conscientious buyer at a disadvan-
tage since, had it known on time that its report
had been rejected, such a buyer would have taken
steps in due course to rectify its conduct and thus
minimize its liability.

4. With a view to improving the buyer’s legal
security, we believe that the previous § 6 of the old
Privatisation Act, providing for a 6-month statute-
barred period for notification about any claims
against the privatised company, should be 
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95=52@, 63 85h29?@95763 8; 2:3B3G65 H; F3623-
7@8;J@A9; @ 3:9@B;76393 =;H?@9@5 6; 2<39-
?596@95 9<=G3?2F@ 8=D>529?;. u=DG :38C38 4@
3H6;I;?;7 3G=3B56 =@2F H; 2939@J@ :=@?;9@-
H@=;6@ 8=D>529?; 8; 4<8;9 @HFD29?563 C?<=75-
6@ ? G=D:;9; 6; 65:7;95>32:32346@, :3875>;-
d@ 6; 34A?A?;65 ? 652<293A9576329. x8?; 7@
B3>5 8; 25 2:3857@ 9;F;?; E@7323E@A 6; :=@-
?;9@H;J@A. t;93?;, F3G;93 2; 6;7@J5 ?;>6@
:=@I@6@, :=@?;9@H;J@366@A9 3=G;6 9=A4?; 8;
=;H:37;G; 2 :=;?6; ?<HB3>6329 8; =5;G@=;
;85F?;963, 3234563 2758 F;93 95H@ 27DI;@ 2;
9@:@I6@ H; B;7F@95 @ 2=586@ :=58:=@A9@A,
F3@93 65 ?@6;G@ 2@ :3H?37A?;9 6;h-834=@95
F362D79;69@, 63 2; 3234563 ?;>6@ F;93 G=<4-
6;F 6; @F363B@F;9;.

3. O 3G758 2<H8;?;6593 6; :=;?6; 2@GD=6329,
6;=58 2<2 H;8<7>56@A9; 6; FD:D?;I; ? 3:=585-
756 2=3F 8; 39I@9; @H:<7656@593 6; :359@95
H;8<7>56@A, 2758?; 8; 25 :=58?@8@ H;8<7>5-
6@5 H; SG56J@A9; H; 2758:=@?;9@H;J@3656
F369=37 (6;:=@B5= ? 30 865?56 2=3F) @H=@I63
8; 39G3?3=@, ; ;F3 65 293=@ 93?;, 8; 25 2I@9;, I5
B<7I;7@?3 5 3834=@7; :=5829;?56@A 39I59. T3
93H@ 6;I@6 d5 25 3929=;6@ :=;F9@F;9;, G38@6@
6;=58 FD:D?;I<9 8; 2@ B@27@, I5 5 @H:<76@7
;6G;>@B569@95, ; 8; 25 3F;>5, I5 :=@ H;F<26A-
7;9; :=3?5=F;, G38@6@ 2758 :=58:37;G;5B393
6;=DQ56@5, BD 25 9<=2@ 39G3?3=6329 H; 398;?-
6; 39B@6;7 :5=@38. K3?; I5293 :329;?A 834=3-
2<?5296@A FD:D?;I ? 65@HG3863 :373>56@5,
9<h F;93, ;F3 4@ H6;57, I5 65 25 :=@5B; 39I59;
BD, 93h 4@ ?H57 6;?=5B5 6534C38@B@95 B5=F@
H; 93?;, F;93 B@6@B@H@=; =;HB5=; 6; 65D293h-
F@95.

4. O 3G758 :=;?6;9; 2@GD=6329 6; FD:D?;I;,
2I@9;B5, I5 :=58@Q6@A § 6 39 29;=@A H;F36,
:=58?@>8;d 6 B525I56 :=5F7DH@?56 2=3F H;
D?583BA?;65 3963263 ?H5B;6@A F<B :=@?;9@-
H@=;d393 25 :=58:=@A9@5, 2758?; 3963?3 8; 25
?<?585. u5h29?@95763 =@2F3?595 3963263 5?56-
9D;76@95 ?H5B;6@A 2758?; 2:=;?587@?3 8; 25
4;7;62@=;9 B5>8D F=58@93=@95 @ FD:D?;I;.
N52:=;?587@?3 d5 4<85 34;I5, ?B5293 F=58@-
93=;, F3h93 65 5 ;F9@?56 ? H;d@9;9; 6; 23429-

17

åçÖçàüOPINIONS



re-instated. Indeed, risks arising from any poten-
tial claims should be balanced in a fair manner
between the creditors and the buyer. It would be
unfair, however, if instead of the creditor, which
failed to act in protecting its own interests and to
state its claims within 6 months from the initiation
of the procedure (or, respectively, from the adop-
tion of the amendments to the Act), a situation
would arise where the buyer would suffer all the
consequences while being unable to protect itself.
Such a balanced risk can be achieved by providing
a fair statute-barred period for notification of
claims.

5. In the light of many cases recorded in actual
practice, the conclusion can be drawn that internal
coordination and collaboration between the
Executive Boards and the Supervisory Boards of
both agencies remain problematic. These difficul-
ties arise, in part, from the vague criteria of restrict-
ing their respective competencies, which is often to
the detriment of buyers, directly affecting their
views of the investment climate. Practice shows
that often both Supervisory Boards, probably
invoking the legal provision allowing them to con-
trol the operation of the respective Agencies, go
beyond the scope of their prerogatives, in fact
interfering in an unacceptable way with the affairs
of the respective Executive Boards, therefore prac-
tically blocking their functions. Both Supervisory
Boards perform important tasks in regard to bud-
geting and observance of the internal regulations,
as well as in regard to controlling the lawfulness of
Executive Boards operation. Any decisions based
solely on expedience, however, should be consid-
ered as being against the law. This, in turn, neces-
sitates amendments to the Privatisation Act that
may go as far as challenging the advisability of the
very existence of Supervisory Boards, once collec-
tive executive bodies are introduced in both
Agencies.
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Bulgartabac — Is the New 
Strategy Successful?1

Vladimir Penkov
Milena Gaidarska

In the wake of two unsuccessful
procedures for privatisation of
the holding company due to the
obvious reasons that it concen-
trates diverse activities, some of
which are untypical for the
strategic investors, it was only

logical to expect a new strategy that would pro-
vide more attractive conditions to encourage the
participation of strategic investors, as well as
opportunities for larger proceeds from the pri-
vatisation process.

Therefore the strategy proposed by the Council of
Ministers builds on the “piecemeal” approach, i.e.
to have the companies within the holding priva-
tized separately. 

The plan suggests that the first ones to be 
privatized are the most attractive companies
(Sofia BT, Blagoevgrad BT, etc.), which are of 
special interest to investors specializing in the
cigarette production but not in the tobacco 
processing business. This approach is expected
to heighten the interest of investors, to create
genuine competition among potential buyers
and, of course, to maximize the proceeds from
the privatisation deal. In this context, we believe
that the suggested approach will really bring
about the privatisation of these profitable enter-
prises at a good price.  

However, it is still disputable as to whether the
privatisation technique provided for the sale of
the enterprises in the holding company is legiti-
mate, taking into consideration the existence of
special rules for the privatisation of enterprises
related to the national security. Besides, it is 
disputable whether it is cost efficient to have the
proceeds from their privatisation returned to the
holding company in order to restructure and
rehabilitate it. The holding company, although
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1 This article is based on the draft strategy for the privatisation of Bulgartabac Holding as proposed
by the Council of Ministers



restructured, may well fail to fetch a good price
because it will no longer include its most attrac-
tive enterprises, while the restructuring will
probably absorb a substantial portion of the pro-
ceeds from their privatisation. In this regard, one
may doubt as to whether the proceeds from the
privatisation can be invested in a way that will
adequately increase the market price of the
remaining enterprises and thus increase the
price of the holding company as a whole.

What is the essence of the new strategy?

The strategy provides for a preparatory phase, in
the course of which the holding company will be
restructured along two major lines: (i) re-
organisation of companies as fully independent 
business entities; and (ii) development of a new
system of management and flexible relationships
with the subsidiaries.

The establishment of companies as independent
business entities will largely depend on the 
transfer of cigarette brands and licenses from the
holding company to the subsidiaries that 
continue to use them on the basis of licensing 
agreements. It is recommendable that a thorough
analysis and careful selection be made in order to
avoid possible future conflict of interest, where
different potential buyers bid for the individual
subsidiaries. Another pertinent recommendation
is to grant the respective companies exclusive
rights to use the brands, without any right of the
holding company to use them.

The intended changes of the corporate 
governance system include the introduction of a
two-tier system with a Managing Board and a
Supervisory Board. The strategy assigns the
Supervisory Board of the holding company with
the crucial role in the upcoming privatisation
process. This is one of the most disputable aspects
of the strategy.

What will be sold initially will be the shares that
the holding company has in some individual
profitable enterprises rather than the share or

8=;?A?;65. O<d529?D?; @ =@2F C378@6G<9, B;F;=
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interest of the State in the company. Therefore,
this will not be a case of “privatisation” stricto
sensu but sale of financial assets under Article 28
of the Act. Hence, it is formally possible for the
assets to be sold by the Supervisory Board 
without applying the special provisions of the
Act in connection with the privatisation of
enterprises related to Bulgaria’s national 
security. But this should be done with the
approval of the Privatisation Agency or the
transaction may be assigned to the Privatisation
Agency itself.

Obviously, the procedure laid down in the 
strategy is borrowed to a certain extent from the
privatisation process in the banking sector,
which is performed by the Bank Consolidation
Company that is not a government institution as
prescribed by law. However, the Bank
Consolidation Company has been established
specially for this purpose, while the case of
Bulgartabac is different. It provides for 
untypical tasks to be performed by a body of an
ordinary commercial company and it is 
controversial from the legal perspective to claim
that an existing company may be assigned 
specific tasks beyond the scope of its subject of
activity. In the same vein of thought, it is logical
to conclude that one cannot rule out the 
possibility for some attempt at circumventing
the law with a view to attaining the desired
results of the privatisation process. It is difficult
to justify the application of this artificial scheme
only with the existence of special statutory 
provisions for enterprises related to the 
national security, including Bulgartabac
Holding. Moreover, the application of Article 28
would render senseless the special provisions of
Chapter 7A of the Privatisation Act. 

The issue at stake is whether it is legally 
permissible for the strategy adopted by
Parliament to be assigned to a body of a 
commercial company, notwithstanding the
declared intentions to ensure the political 
commitment of the Supervisory Board through
the involvement of some political figures
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(ministers and deputy ministers). 

Furthermore, the strategy provides for the
Supervisory Board of the holding company to
report to the Council of Ministers but, on the
other hand, the Board itself will consist of 
cabinet ministers and hence there may appear
obvious doubts as to the unbiased performance
of the supervisory functions and to the 
expediency of actions respectively. For these
reasons, although it contains some explicit
statements, the strategy does not offer real
guarantees for the transparency, openness and
fairness of the privatisation procedure. It is
unclear which body will be competent to 
determine the technique of sale of each compa-
ny within the holding structure (as mentioned
earlier, this cannot be deemed to represent 
privatisation within the meaning of the law).

This issue has one more interesting aspect. The
acts of the managing bodies of the commercial
company, such as the decisions of the
Supervisory Board of the holding company on
the selection of the winner, will not be 
individual administrative acts by their nature
because they will not be issued by an 
administrative authority or under the Public
Procurement Act. Therefore they will not be
subject to attack under the Administrative
Procedures Act or the Supreme Administrative
Court Act. A likely objective of the selected
technique of sale is to avoid the risks of 
litigation within the framework of the 
privatisation process. In this connection, we
would like to recall that the provisions of the
Privatisation Act stating that the acts related to
the privatisation of a number of state-owned
companies, including Bulgartabac, are not 
subject to judicial review, have been found
unconstitutional. 

There still exists the option in the strategy for
the parties concerned to attack the transactions
on the basis of civil law, requesting the court to
announce them null and void.
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All these considerations point to the effort 
of the Government to prevent possible 
complications in connection with an 
intervention of the court of law in the strategic
privatisation deals due to attack of 
privatisation decisions in court. But the ruling
out of the judicial review of the privatisation
decisions will inevitably mount uncertainty
among potential investors and generate doubts
as to the transparency of the process. Still, it is
not possible to exclude the judicial review in
the context of the litigation on grounds of 
nullity of the privatisation deals.

Keeping in mind the two unsuccessful 
privatisation procedures for the sale of the
holding company as whole, especially against
the background of the sectoral specialization of
potential investors either in cigarette 
production or in tobacco processing, we can
commend the decision of the Government to
sell the enterprises within the holding 
company separately from the legal and 
economic perspective. Of course, the sale may
be agreed at a lower price in exchange of cer-
tain investment commitments. In all cases,
however, individual factories should be 
privatized through the techniques set out in
the law. It is necessary to work out a scheme
for the proceeds from the privatisation process
to go to the central government budget rather
than to the holding company. It is highly
doubtful whether the correct approach is to
spend substantial resources for the 
restructuring of the holding company after the
sale of its most attractive component parts
because what will remain from the holding
company will probably sell with much greater
difficulties and at lower prices, while the
resources invested in the restructuring exercise
will be lost to the budget.

We have some reservations with regard to the
chance that the remaining part of the holding
company will stand in the privatisation process,
as well as the ability to put the social effect of the
privatisation process under control.
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Amending the Commercial Act — 
A Fact and A Need 
Svetlin Adrianov

One of the major pieces of legis-
lation enacted in 2003 is the
Amending Act to the
Commercial Act, which was
promulgated on 27 June 2003.
The analysis of this law and the
reasons attached to it come to

reveal that it is a further step towards the harmo-
nization of the Bulgarian legislation with the
acquis communautaire, whereby the domestic legis-
lation is adjusted to the relevant European rules
and the requirements set out in the Third Council
Directive concerning mergers (78/855/EEC) and
the Sixth Council Directive concerning the divi-
sion of public limited liability companies
(82/891/EEC).

1. Although some substantial changes have been
made with regard to commercial companies, the
main thrust of the amending law is the entirely
new legal framework of the re-organization of
companies and the substantive amendments con-
cerning commercial bankruptcy.

The new provisions give clear definition of the
various forms of re-organisation, adding some
new forms to the existing ones as prescribed by
the law, such as re-organisation through separa-
tion of a single-member company and through
transfer of assets to the single owner, where the
latter is registered as a sole proprietor. The law-
maker has obviously made efforts to provide
greater opportunities for companies to re-
organise in accordance with their specific needs
and, at the same time, to introduce sufficient
guarantees to both owners and creditors of com-
panies. Detailed provisions set out the re-organi-
sation procedures, a feature that was totally non-
existent previously. 

On the one hand, the new provisions should clar-
ify and streamline the re-organisation processes
and thus facilitate companies in undertaking such
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action. But, on the other hand, the too detailed
rules have inevitably led to some complications
that are yet to be sorted out in the practices of
companies and judges at the company divisions
of regional courts. This is the most likely reason,
coupled with the intention to give judges and
companies the opportunity to get acquainted
with the new provisions, for the effective date to
be postponed until 1 January 2004.

The changes in the legal framework of bankrupt-
cy are intended to speed up proceedings, to
ensure savings and to create better conditions for
creditors’ satisfaction. Many time limits have
been shortened and detailed provisions have
been introduced with regard to cashing in assets.
A new presumption of bankruptcy is introduced
in the case of failure to pay a commercial debt 60
days past due. 

One cannot but note, however, that the effort to
speed up and simplify the proceedings has led to
the introduction of rules like the above men-
tioned presumed bankruptcy, which generate too
big risks of mala fide bankruptcy proceedings. In
this particular case, the presumed bankruptcy for
any debt rather than only for debts that are recog-
nised beyond any doubt may turn bankruptcy
into a too easy and accessible tool for exerting
pressure on companies. It is true that the mecha-
nism for protection against abuse included the
explicit opportunity for seeking damages, includ-
ing non-pecuniary compensation in the case of
culpable serving of a petition in bankruptcy that
is subsequently rejected. But this mechanism pro-
vides only for a possible subsequent compensa-
tion rather than for effective prevention of abuse
that might actually lead to the destruction of the
business entity.

2. The amendments to the Commercial Act may
be assessed as positive as a whole. However, on
the basis of our experience with the practical
issues facing the investors, we must point out that
the Commercial Act continues to need further
improvement and changes in order to be ade-
quate to the needs of businesses and the practical
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need for regulation of the complicated commer-
cial relations, especially in the domain of business
law. 

For example, the existing legal framework of lim-
ited liability companies enables minority holders
to expel the majority holder or partner. Such an
option is economically unjustifiable and legally
unfair. In this connection, we believe that the law-
maker should re-word Article 137, para 3 of the
Commercial Act as to provide that, where the
votes of the partner to be expelled account for at
least a half of the total capital of the company, the
expulsion may be effected only by the court of
law for reasons of particular importance. 

Experience has borne it out that in some cases
minority shareholders abuse of an occasional or
staged absence of a representative of the majority
shareholder at a General Meeting in order to
make a decision under Article 194, para 4 of the
Commercial Act and thus reduce the interest of
the majority shareholder, depriving the latter of
control over the company. In this connection, we
believe that the majority for making such deci-
sions should be based on the registered capital of
the company rather than the number of shares
represented at the meeting. Furthermore, we are
of the opinion that the shareholder deprived of
the right to participate in an increase of capital on
a pro rata basis due to his absence should be
given the option to cause an additional increase
with his participation only, so that to enable him
to restore his status quo.

Besides, we find it necessary, with a view to min-
imizing the opportunities for abuse, to introduce
a requirement in Articles 114 and 159 of the
Commercial Act to have the signatures under the
Memorandums of Association of limited liability
companies and shareholding companies attested
by a Notary Public as prescribed in Article 100
with regard to the Memorandums of Association
of general partnerships. 

These and many other amendments that are
needed, in our opinion, would largely contribute 
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7@J5 3234563 ?;>6@ :=@I@6@ H; 93?;. 

T=;F9@F;9; :3F;H?;, I5 2<d529?D?;9 27DI;@, ?
F3@93 B@63=@9;=6@95 ;FJ@365=@ Q@F;6s3H63
25 ?<H:37H?;9 39 27DI;h6393 @7@ :=58@H?@F;-
63 392<29?@5 6; :=5829;?@957 6; B;>3=@9;=-
6@A ;FJ@365= 39 H;258;6@5 6; 34d393 2<4=;-
6@5, H; 8; ?H5B;9 =5Q56@5 :3 I7. 194, ;7. 4 39
Kt @ :3 93H@ 6;I@6 8; =58DJ@=;9 ;FJ@365=63-
93 DI;29@5 6; B;>3=@9;=6@A ;FJ@365=, F;93
G3 7@Q;9 39 F369=37; ?<=CD 8=D>529?393. b
9;H@ ?=<HF; 2I@9;B5, I5 B63H@629?393 H; ?H5-
B;65 6; 95H@ =5Q56@A 9=A4?; 8; 25 E3=B@=;
6; 4;H;9; 6; =5G@29=@=;6@A F;:@9;7 6; 8=D-
>529?393, ; 65 6; 4;H;9; 6; :=5829;?56@95 6;
2<4=;6@593 ;FJ@@. N;=58 2 93?; 2:3=58 6;2
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not only to the stabilization of social relations in
this sphere but also to the easier operation of
companies by reducing the risk of mala fide action
that might threaten the activities and the very
existence of business entities.
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9=A4?; 25 8;85 ?<HB3>6329 6; ;FJ@365=;, 7@-
Q56 ? 65G3?3 392<29?@5 39 :=;?393 8; DI;29?;
:=3:3=J@36;763 ? D?57@I56@593 6; F;:@9;7;,
8; :=58@H?@F; ? 3:=585756 2=3F 83:<76@957-
63 D?57@I56@5 2;B3 2 65G3?3 DI;29@5, F;93 :3
93H@ 6;I@6 25 8;85 ?<HB3>6329 H; ?<H29;63?A-
?;65 6; 29;9DF?393. 

OI@9;B5 2<d3 9;F;, I5 5 6534C38@B3 2 3G758
3G=;6@I;?;65 6; ?<HB3>6329@95 H; H73D:39=5-
4@ ? I7. 114 @ 159 39 Kt 8; 25 ?<?585 @H@2F?;65
H; 639;=@;76; H;?5=F; 6; :38:@2@95 ?<=CD
8=D>529?56@A 83G3?3= 6; 8=D>529?;9; 2 3G=;-
6@I56; 39G3?3=6329 @ DI=58@9576@A ;F9 6; ;F-
J@365=6@95 8=D>529?;, 9;F;, F;F93 93?; 5
:=58?@8563 ? I7. 100 :3 3963Q56@5 6; 8=D>52-
9?56@A 83G3?3= 6; 2<4@=;9576393 8=D>529?3. 
K5H@, F;F93 @ =58@J; 8=DG@, 6534C38@B@ 2:3-
=58 6;2, @HB5656@A, 4@C; 2:3B3G6;7@ ? G37AB;
295:56 65 2;B3 H; 29;4@7@H@=;6593 6; 34d529-
?56@95 3963Q56@A, 63 @ H; 3475FI;?;65 6; =;-
439;9; 6; 9<=G3?2F@95 8=D>529?;, F;93 25 6;-
B;7A9 =@2F3?595 39 65834=32<?5296@ 85h29-
?@A, F3@93 4@C; B3G7@ 8; H;29=;Q;9 85h63299;
@ 2;B393 2<d529?D?;65 6; 8=D>529?;9;.
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Investment Intermediaries

Regulation No. 1 of 15 September 2003 on the
Requirements to the Operation of Investment
Intermediaries was promulgated in The State
Gazette, No. 90 of 10 October 2003. The
Regulation was issued by the Chairman of the
Financial Supervision Commission pursuant to §
16, para 1 of the Transitional and Final Provisions
of the Public Offering of Securities Act. The sub-
ject-matter of the Regulation includes the require-
ments to investment intermediaries with a view
to protecting the interests of their clients and
ensuring stability on the securities market.
Investment intermediaries have to adjust their
activities to the requirements set out in the
Regulation within three months of its effective
date (1 December 2003).

Prospectuses for Public Offering of Securities

On 17 September 2003, the Chairman of the
Financial Supervision Commission issued
Regulation No. 2 on the Prospectuses for Public
Offering of Securities and the Disclosure of
Information by Public Companies and Other
Issuers of Securities. The Regulation will enter
into force on 1 December 2003, while the pending
procedures for the approval of prospectuses will
be completed under the existing terms and condi-
tions.

Pension Funds

Regulation No. 3 of 24 September 2003 issued by
the Chairman of the Financial Supervision
Commission was promulgated in The State
Gazette, No. 90 of 10 October 2003 (effective date
1 April 2004). The Regulation covers the condi-
tions and procedures for shifting interest in funds
and the transfer of the individual accounts accu-
mulated in one additional compulsory pension
fund to another fund managed by a different pen-
sion company. Besides, the Regulation lays down
the procedure for transfer of the resources accu-
mulated in one fund to another. The new
Regulation will not apply to pending procedures

L���	�������� 
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b u<=>;?56 ?5296@F, 4=3h 90 39 10.10.2003 G., 45
:D47@FD?;6; N;=584; R 1 39 15.09.2003 G. H;
@H@2F?;6@A9; F<B 85h63299; 6; @6?529@J@36-
6@95 :32=586@J@. N;=584;9; 5 @H8;856; 39
:=58258;957A 6; M3B@2@A9; :3 E@6;623? 6;8-
H3= 6; 3263?;6@5 §16, ;7.1 39 T=5C386@95 @
H;F7UI@9576@ =;H:3=584@ 6; t;F36; H; :D4-
7@I6393 :=587;G;65 6; J566@ F6@>;. T=58B59
6; D=584; 2; @H@2F?;6@A9; F<B @6?529@J@36-
6@95 :32=586@J@ 2 J57 H;d@9; @695=52@95 6;
95C6@95 F7@569@ @ 32@GD=A?;6593 6; 29;4@7-
6329 6; :;H;=; 6; J566@ F6@>;. k6?529@J@36-
6@95 :32=586@J@ 2; 87<>6@ 8; :=@?58;9 85h-
63299; 2@ ? 2<39?5929?@5 2 @H@2F?;6@A9; 6; 6;-
=584;9; ? 2=3F 39 9=@ B525J; 39 ?7@H;6593 h ?
2@7; (01.12.2003 G.).
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N; 17.09.2003 G. T=58258;957A9 6; M3B@2@A9;
:3 E@6;623? 6;8H3= @H8;85 N;=584; R 2 H;
:=32:5F9@95 H; :D47@I63 :=587;G;65 6; J566@
F6@>; @ H; =;HF=@?;6593 6; @6E3=B;J@A 39
:D47@I6@95 8=D>529?; @ 8=DG@95 5B@9569@ 6;
J566@ F6@>;. N;=584;9; ?7@H; ? 2@7; 39
01.12.2003 G., ; H;?;=56@95 :=3@H?3829?; :3
:39?<=>8;?;65 6; :=32:5F9@ :=38<7>;?; :3
25G;Q6@A =58.
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b u<=>;?56 ?5296@F, 4=3h 90 39 10.10.2003 G., 45
:D47@FD?;6; N;=584; R 3 39 24.09.2003 G., @H8;-
856; 39 :=58258;957A 6; M3B@2@A9; :3 E@6;6-
23? 6;8H3= (? 2@7; 39 01.01.2004 G.). O 6;=584;9;
25 D=5>8;9 =58<9 @ 6;I@6<9 H; :=3BA6; 6;
DI;29@593 ?<? E368 @ :=5C?<=7A6593 6; 6;9=D-
:;6@95 2DB@ :3 @68@?@8D;76@95 :;=9@8@ 6;
32@GD=56393 7@J5 39 58@6 E368 ? 8=DG 2<39?5-
956 E368 H; 83:<76@95763 H;8<7>@95763 :56-
2@3663 32@GD=A?;65, D:=;?7A?;6 39 8=DG3 :56-
2@3663 8=D>529?3. T=58B59 6; =5G7;B569;J@A
5 32?56 93?; @ =58<9 H; :=5C?<=7A65 6; 6;9=D-
:;6@95 2=5829?; 39 58@6 E368 ? 8=DG. N3?3:-
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for the transfer of individual accounts from one
fund to another. The pension companies are
required to adjust their rules to the provisions of
the Regulation within three months of the date of
its promulgation in The State Gazette. 

Compulsory Insurance

Regulation No. 4 of the Chairman of the Financial
Supervision Commission was promulgated in
The State Gazette, No. 90 of 10 October 2003. The
Regulation sets out the general conditions, the
minimum insurance amount, as well as the terms
and procedures applicable to compulsory insur-
ance. The minimum required insurance amounts
will enter into force on 1 April 2004. The mini-
mum required amounts under the compulsory
civil liability agreements concluded before the
end of 2003 and valid until 31 December 2003 are
also regulated.

New Telecommunications Act

The new Telecommunications Act was promul-
gated in The State Gazette, No. 88 of 7 October
2003 and entered into force forthwith. It entirely
changed the legal framework for the telecommu-
nications market. Khe new legislation has been
fully harmonized with the EC Directives as of 31
December 1999 (except for Directive 2887/2000 of
18 December 2000 on unbundled access to the
local loop). The introduction of this regime that is
much closer to the current condition of the
Bulgarian market is the result of the accession
negotiations with the European Union under
Chapter 19. 
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=@59;9; 6;=584; 65 25 :=@7;G; :3 3963Q56@5
6; H;:3I6;7@95 :=3J58D=@ :3 :=5C?<=7A65 6;
6;9=D:;6@ 2DB@ :3 @68@?@8D;76@95 :;=9@8@
39 58@6 E368 ? 8=DG. T=58?@8563 5 H;8<7>5-
6@5 H; :562@3663-32@GD=@9576@95 8=D>529?;
8; :=@?58;9 :=;?@76@J@95 2@ ? 2<39?592?@5 2
@H@2F?;6@A9; 6; 6;=584;9; ? 9=@B525I56 2=3F
39 8;9;9; 6; :D47@F;J@A9; h ? u<=>;?56 ?529-
6@F. 
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b u<=>;?56 ?5296@F 4=3h 90 39 10.10.2003 G., 45
346;=38?;6; N;=584; R 4 6; :=58258;957A 6;
M3B@2@A9; :3 E@6;623? 6;8H3=, 2 F3A93 25
D=5>8;9 14d@95 D273?@A, B@6@B;76;9; H;29-
=;C3?;9576; 2DB;, =58<9 @ 2=3F<9 H; @H?<=Q-
?;65 6; H;8<7>@9576393 H;29=;C3?;65. 1:=5-
85756@95 ? 6;=584;9; =;HB5=@ 6; B@6@B;76@-
95 H;29=;C3?;9576@ 2DB@ 25 :=@7;G;9 39
01.01.2004 G. 1:=585756@ 2; @ B@6@B;76@95
H;29=;C3?;9576@ 2DB@ :3 83G3?3=@95 H; H;8<7-
>@9576; H;29=;C3?F; “g=;>8;62F; 39G3?3=-
6329”, 2F7UI56@ 83 F=;A 6; 2003 G. @ 2<2 2=3F
6; 85h29?@5 83 31.12.2003 G.
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b u<=>;?56 ?5296@F 4=3h 88 39 7.10.2003 G.,
45Q5 346;=38?;6 63?@A9 t;F36 H; 8;75F32<34-
d56@A9;, F3h93 ?75H5 ? 2@7; 6; 2<d;9; 8;9;. O
65G3 45Q5 ?<?5856; @HJA73 63?; :=;?6; =;BF;
6; 8;75F32<34d@9576@A :;H;=. b<H:=@59@ 2;
x?=3:5h2F@95 u@=5F9@?@ F<B 31.12.1999 G. (2
@HF7UI56@5 6; u@=5F9@?; 2887/2000/EC 39
18.12.2000 G. H; 6534?<=H;6 8329<: 83 ;436;96;
7@6@A). b<?5>8;6593 6; 93H@ :3-47@H<F 83 2<2-
93A6@593 6; :;H;=; ? L<7G;=@A =5>@B 5 ? =5-
HD79;9 39 :329@G6;9;9; 83G3?3=56329 :3 G7;?;
19 39 :=5G3?3=@95 2 x?=3:5h2F@A 2<UH. 
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Can a manager or a member of the Board of Directors
respectively be removed from the Commercial Register
at his own initiative?

The manager of a limited liability company
(OOD) or a member of the Board of Directors of a
shareholding company (AD) is entitled to request
his removal from the Commercial Register with a
notice sent in writing to the company. The com-
pany has to enter his discharge into the
Commercial Register within the time limits pre-
scribed by law. Failing that, the manager or the
member of the Board of Directors respectively
may request that this circumstance be registered
and the court will do so, notwithstanding
whether a replacement has been appointed or
not. In this connection, it is also possible for the
company to be terminated by the regional court
of law at the request of the public prosecutor,
where the company fails to register a manager
within the prescribed time limits or where the
number of the members of the Board of Directors
is less that the minimum required by law.

Should a foreign person register and where should such
registration take place in the cases where the foreign
person has no branch or representation office within
the territory of Bulgaria but has permanent establish-
ment in the country?

A foreign person with permanent establishment
in Bulgarian within the meaning of the law has to
register with the BULSTAT Uniform Register of
Business Entities, as well as with the respective
tax office according to the place of activity perfor-
mance. Where workers are hired for carrying the
activities of the foreign person, the latter has to
register also as a social security payer with the
National Social Security Institute.

Is the capacity of “Manager of a Bulgarian commercial
company” a sufficient prerequisite for granting a for-
eign person a status of permanently resident in
Bulgaria?

A foreign person appointed a Manager of a com-
mercial company seated in Bulgaria is entitled to 
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�:=;?@957A9 6; 11u, =52:5F9@?63 I756 6; 2<-
?59; 6; Su, @B; :=;?3 8; :3@2F; 8; 4<85 H;7@-
I56 39 9<=G3?2F@A =5G@29<= 2 :@2B563 D?5-
83B756@5 83 8=D>529?393. b :323I56 ? H;F36;
2=3F 8=D>529?393 9=A4?; 8; ?:@Q5 32?343>-
8;?;6593 BD ? 9<=G3?2F@A =5G@29<=. SF3 8=D-
>529?393 65 6;:=;?@ 93?;, D:=;?@957A9, =52-
:5F9@?63 I756<9 6; 2<?59;, B3>5 2;B 8; H;A?@
H; ?:@2?;65 93?; 34293A95729?3 @ 2<8<9 G3
?:@2?;, 65H;?@2@B3, 8;7@ 6; 65G3?3 BA293 5 @H-
4=;63 8=DG3 7@J5. b 9;H@ ?=<HF; 5 :=58?@856;
@ ?<HB3>6329  8=D>529?393 8; 4<85 :=5F=;95-
63 39 3F=<>6@A 2<8 :3 @2F;65 6; :=3FD=3=;,
;F3 ? :=38<7>56@5 6; 3:=585756 ? H;F36; 2=3F
8=D>529?393 6AB; ?:@2;6 D:=;?@957, =52:5F-
9@?63, ;F3 4=3A9 6; I7563?595 6; 2<?59 6; 8=D-
>529?393 5 :3-B;7<F 39 :=58?@856@A ? H;F36;
B@6@BDB.
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>@957@, 2<39?596393 7@J5 2758?; 8; 25 =5G@29-
=@=; @ F;93 32@GD=@957 ? N;J@36;76@A 32@GD-
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this end to be granted permission for continuous
residence in Bulgaria for a period of up to 1 year
but not a permission for permanent residence,
save for the cumulative presence of some of the
particular grounds for issuance of permission for
permanent residence. 

=@A, @B; :=;?3 6; 93?; 3263?;6@5 8; :37DI@
=;H=5Q56@5 H; :=38<7>@95763 :=54@?;?;65 ?
L<7G;=@A H; 2=3F 83 1 G38@6;, 63 65 @ =;H=5Q5-
6@5 H; :3293A663 :=54@?;?;65, 32?56 ;F3  FD-
BD7;9@?63 5 6;7@J5 @ 6AF35 39 2:5J@E@I6@95
3263?;6@A H; @H8;?;65 6; =;H=5Q56@5 H; :32-
93A663 :=54@?;?;65.
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Lega InterConsult (LIC) – Penkov, Markov & Partners was established in 1990.
We provide comprehensive legal service and advice to Bulgarian and foreign companies

in all major spheres of law related to the economy.

The team work ensures continuous commitment, high quality and effectiveness of the legal service provided in order to find together 
with the client the best innovative and practical solution within the existing economic environment.

LIC – Penkov, Markov & Partners through its offices in Sofia, Bourgas, Rousse, Lovech, Dobrich, Pleven, Targovishte, Varna,
Stara Zagora and Vratza covers the whole country.

LIC – Penkov, Markov & Partners is Exclusive Member for Bulgaria of Lex Mundi (The World’s Leading Association of Independent 
Law Firms) and Associated Member of Eurojuris Germany, and it also has cooperation partners:

Austria - Lansky, Ganzger & Partner, Germany - Niebaum, Kohler, Punge, So
..
der
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