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Especially after the removal of
the state monopoly on fixed
voice services, it became final-
ly clear for the experts, that the
necessity for digitalization of
the network and the restruc-
turing of the company could
only be expected upon privati-
zation of the company by a
majour financial or strategic
investor.

This could explain the third
attempt by the State to privatise
BTC in compliance with the
strategy adopted by the
Parliament. Resolution No 2027-
R/04.04.2002 of the Privatisation
Agency (PA) and the adoption of
the rules of the procedure put
the beginning of this consecutive
effort.

Due to the situation on the
international telecommunica-
tions market and the vagueness
about the new statutory frame-
work of the sector in Bulgaria,
only three bids appeared. Based
on absolutely transparent and
equal criteria, the Executive
Board of PA Papproved Viva
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IIpaBHM 0cobeHOCTN TPU
OPUKIIIOYBAHETO Ha
npuBaTU3allMOHHATA
coenka 3a bTK

Baagumup Ienkob

Ocobeno crmep oTHagaHeTo Ha
ObPXaBHUS MOHOIION BBPXY
IIpeIOCTaBIHeTO Ha PUKCUpPaHN
IJIaCOBM yCIIyTH, 3a IIOBeYeTo,
KOWTO ITO3HaBAT IIpobriemaTy-
KaTa, CTaHa SICHO, Ue eIMHCTBe-
HO cCjlell IpuBaTU3alMdTa Ha
KOMIIaHUSITa OT Cepuo3eH Pu-
HAHCOB WIN CTpaTern4ecK MH-
BeCTUTOP MOXe Ia ce OTTOBOPH
Ha HYXIUTe OT OTPOMHM UH-
BeCcTMIIVMM 3a IMdpoBMU3aIMITA
Ha MpeXaTa ¥ peopraHM3aIus-
Ta Ha OpraHM3allMOHHATa U YII-
paBJIeHCKa CTPYKTypa.

Taka moxe 1a ce obscHU Tpe-
TUIT ONMT Ha JbpXaBaTa [1a
npusatusupa bTK B choTBeTCT-
Bue ¢ npuerara or HapogroTo
cbbpanme crpaterusa. C Perre-
Hye Ne 2027-P/04.04.2002 r. Ha
AreHIMg 3a IIpUBaTU3ALINS
(AII) u mpuemaHeTO Ha MpaBu-
JlaTa 3a MPOBEXIaHe Ha Mpolle-
Aayparta ce CJIOXM HadajoTO Ha
IIOPeTHS OIINT.

[Topagn mexpyHapomHaTa KO-
HIOHKTYpa B Ta3u obracT, KakTo
U HEesSCHOTaTa OTHOCHO HOBarTa
IIpaBHa pamKa y Hac B CeKTOpa,
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Dear clients, colleagues and friends,

The requests of our readers brought us to the idea to combine
the English and the German edition into one body aiming to a
more universal unified edition keeping the number of circula-
tion.

This time Live is the topical issue of the finalisation of the deal
for the privatization of BTC. From a legal point of view this
transaction is interesting with the exposition of the opportu-
nities provided by the Bulgarian legal system for protection of
the interests of the parties, whereas, upon the exhaustion of
these the transaction becomes a test for the government of law.
A direct continuation of the topic of the government of law is
the wvery interesting article concerning the Washington Convention for Settlement of
Investment Disputes between States and Nationals of Other States.

A special attention in this issue is dedicated to the 50th anniversary of the reinstatement of the
Court of Arbitration at the Bulgarian Chamber of Commerce and Industry and especially on
the efficiency of the courts of arbitration in the light of the proposal for them to substitute the
general courts of law as jurisdiction on commercial disputes.

Because of the readers’ demand in fact the entire issue comprises only actual articles, for
instance first comments of the lately published strategy for the privatization of Bulgartabac
Holding, pointing on the specific problems, as well as an opinion on the necessary amendments
to the privatization law, with a view not to put investors in hard financial and business situa-
tion without default on their behalf.

The comments concerning the amendments to the Law on Commerce, as well as the proposals
de lege ferenda are only completing the edition.

Believing that we have attracted your attention, we are as always eagerly looking forward to
your response, opinions and recommendations.

Yours sincerely,

Vladimir Penkov

ot

Hpazu kauenmu, koaeeu u npuameau,

XKeaanuama na tumameaume Hu Hacozuxa kom ugeama aneautickomo u nemckomo uzganue
ga Gagam obegunen B egro, kamo no mo3u HazuH obeguHeHOMO U3ganue cmane no- yHubep-
caauo, npu 3anazbane na obujua mupax.

3a Akmyaana mema mo3u nem came uzbpaau 3n0bogHeBHua Bonpoc omHOCHO PuHANUZALUAINA HA
cgeakama 3a BTK. Om npabua eaegna mocka mazu cgeaka e unmepecna c moba, e uarocmpupa
bBezmosknocmume Ha boaeapckama npabra cucmema 3a 3aujuma uxmepecunie Ha CHpaHume,
kamo caeg uzzepnbane na Bomoxknocmume Ha cowama, cgeakama ce npebpsua 6 mecm 3a npa-
Bobama gopkaba. ITpako npogeakenue na memama 3a npabobama gopkaba u neiinama omeobop-
Hocm e uzkarozumento unmepecnama cmamug, nocbemena na Bawunemonckama konBenyua 3a
ypexkgane Ha unbecmuyuonnume cnopobe mexkgy gopkabu u epakganu na gpyeu gopiabu.

Cneyuaano macmo 6 mo3u bpoti e nocbemeno na 50 eoguuinunama om Bezcmanobabanemo Ha
Apbumpadknua ceg npu Boacapckama mopeobcko-npomuuiaena naaama u no-cneyuaito Ha
Bonpoca 3a egpekmubrocmma na apbumpaxknume coguanua 8 cBemaunama na npegaokerue-
mo me ga 3amecmam gopxkabrume ceguauua 6 npabopazgabanemo no mopeobcku cnopobe.

Iopagu npoabernua om rumameaume unmepec, BceuyHocm yeauam bpoti cegopdka camo akmyaa-
Hu cmamuy — Hanpumep nopbu komenmap no nackopo nybaukybanama crmpameeusa 3a npubamu-
3ayuq Ha Byaeapmabak xoaguwe, ombeaazbaiiku cbopzanume c vea HeBpanzuznu npobaemu, kak-
MO U MHeHe onHOCHO Haaoxkumearume npomenu B [Tpubamuzayuonnua 3akon, ¢ oeaeq ga He ce
nocmabam unbecmumopume 6 mexkko ghunacobo-ukoromuzecko cocmoanue He no maxna Buma.

Komenmapsm ommocro npomenume 6 Topeobckua 3akon, kakmo u npegaokenuama 3a yeaeco-
obpazHu bagewsu npomenu, camo gonsabam pamkume Ha uzgarueno.

Kamo BapbBame, ze cme Bo36yguau Bawiua unmepec, kakmo Bunazu c nemopnenue otakbame ba-
wume om3ubu, npenopoku u muenuq. Mexkgybpemenro, ocmabam

C ybaxkenue,
Bawt

Baagumup Ienkob

ot
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He IIpeJICTaBJIIBaT M34YepIaTeTHu U3Ciefl-
BaHMSI, HATO IIPaBHM CHBETHN U HEe BI/IBa oa
ce TpeTupaT KaTO 3ameCcTUTeNl Ha
KOHKpeTeH  mpodecuoHajieH  ChbBeT
OTHOCHO KOHKPEeTHI CUTyar .
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Ventures, Austria by resolution of 21 March, 2003.
The Supreme Administrative Court overruled all
appeals against the validity of this resolution by a
decision, which entered into force.

Further we witnessed the complete exhaustion of
all legal methods to challenge the legitimacy of
the deal by the Supervisory Board of the Agency,
which in principle is an expression of a well func-
tioning legal system providing guarantees for the
interests of all participants. This is also entirely in
line with the spirit of a democratic state governed
by law and the fact of challenge itself, as far as it
is compliant with the legal procedures, should
not raise any concerns. Thus, within the deadlines
established by the Executive Board of the Agency
and in result of successful negotiations, the reach-
ing of an agreement and the submission of an ini-
tialed draft of the contract were established in a
protocol of 21 March 2003.

Pursuant to the legal regulations this contract had
to be approved by the Supervisory Board, the
latter, however, being entitled only to check it for
compliance with law. Otherwise, the Executive
Board would become obsolete as an executive
body and the procedure itself would become
questionable. Therefore, it should be no wonder
that a ruling of the Supreme Administrative
Court of 29 July 2003 finally repealed the
resolution of the Supervisory Board of 07 May
2003 denying approval of the deal and
substantiated with arguments not related to the
legitimacy of the transaction. The court also
instructed in an imperative manner the
Supervisory Board to pronounce again on the
matters of legitimacy.

Indeed, on 15 August 2003 the Supervisory Board
considered the deal again, but instead of pro-
nouncing on its legitimacy, in fact returned the
file to the Executive Board. In a ruling of 24
September 2003 the court qualified this action of
the Supervisory Board as an ex oficio action, which
cannot qualify as an administrative act and there-
fore can neither be appealed, nor, however, estab-
lish obligations for third parties. In the substanti-
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bsxa momagenn camo Tpu odpeptu. B3 ocHOBa Ha
HaITBJTHO TpaHCIIApeHTHM U eJHaKBY KPUTepuH,
¢ pemennero cu oT 23.10.2002 1. VsmbiHuTEN-
HugaT cbBeT Ha AIl /VIC/ m3bpa Viva Ventures
/ABCTpus/, KaTO BCUYKI OCIIOPBaHMS 3a BaJIu-
HOCTTa Ha TOBa pellleHre bsxa OTXBBpPIEHU OT
BopxoBuusa agmunnucrpatusen cbvy /BAC/ ¢
BJISI3]I0 B CUJIa pelleHue.

ITo-HaTaThbK CcTaHaXMe CBUIETEIM Ha ITbIHOTO
u34yepBaHe Ha BCUUKM IpaBHU CIIOCOOM 3a Oc-
IIopBaHe 3aKOHOCHODPa3HOCTTa Ha CleNiKaTa OT
Hansopanda cvBet Ha All /HC/, xoeTo 1o Hava-
110 e m3pas Ha Jobpe PyHKIMOHMpaIla IpaBHa
cucTemMa, TapaHTUpalla MHTepecuTe Ha BCUYKM
ydacTHuuy. ToBa e HaIBJIHO B yxa Ha efgHa ge-
MOKpaTMJHa IIpaBoBa AbpXaBa M CamusT PpaxT
Ha OCIIOpBaHe, HaITpaBeHO I10 HAIJIeXHMs Pefl, He
bu Tpabsano ma bymu KakBOTO 1 Ta e be3rmoKoic-
TBO. U Taka, B pamkute Ha onpenenenns ot VIC
CPOK, B pe3ylTaT Ha IIPOBeNeHNTe YCIeIIHN Ipe-
rosopu, ¢ mpoTtokon ot 21.03.2003 . ce ymocTose-
PY IIOCTUTAHETO Ha ChITIacue U IPeICTaBSIHEeTO
Ha IapaupaHus IPOeKT 3a JT0r0BOP.

CermtacHO HOpMaTHBHaTa ypenba TO3M IOTOBOP
TpsbBare ma ce omobpu or HC, xoiro obaue
JIMa IIPaBo [1a IO IIPOBEpY CaMO OTHOCHO HeTOBa-
Ta 3aKOHOCPOOPA3HOCT. B mpoTMBeH ciyuarit bu ce
obescmucrt VIC KaTo M3IBIHUTENIEH OpTaH U
bu ce brrammparna camara npornenypa. 3aToBa He e
aygHo, ue pemteHnero oT 07.05.2003 r. ma HC, ¢
KOeTO He ce OobpsiBa creNkaTa, YMUTO MOTUBU
He Ce OTHACIT OO ODCTOSITeNCTBA WiV IIPUYMHY,
OT KOMTO MOXe Ia ChOV 3a He3aKOHOChObpas-
HOCTTA Ha cJleJIKaTa, bellle OKOHYATEITHO OTMeHe-
Ho ¢ pemrenne Ha BAC ot 29.07.2003 r. B Hero cb-
IIeBpEeMEHHO Ce [aloXa 3aIb/DKUTEIHN yKasa-
Hu, BKmounTenHo HC nosTopHo fa ce mpounsHe-
Ce TI0 3aKOHOCHODpa3HOCTTa.

Hencrsurenno HC na 15.08.2003 1. oTHOBO pasr-
Jlefla cruerKara, HO BMeCTO Jla ce IpOou3Hece OT-
HOCHO 3aKOHOCBHODPasHOCTTA, BCBIHOCT BBPHA
npermnckaTa Ha VIC, koeTo cbIBT B OllpeliereHme-
To cu oT 24.09.2003 r. xBamuuIMpa KaTo BBT-
pemHocTyXebeHO HeVicTBMe, HeIpuTeXaBallo
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ating part of the ruling of 15 August, which is
obligatory for the parties to the proceedings, the
court also confirmed the expiry of the 15 days
deadline pursuant to Article 16(2) of the
Privatisation and Post-Privatisation Control Act,
and the existence of a tacit approval which is
legally equal of an explicit approval of the
Supervisory Board.

Meanwhile, the Council of Ministers, in a decision
of 8 August 2003, proposed improvements to the
parameters of the deal. Although it was not
empowered to adopt such decisions at this stage
of the procedure, and therefore the decision of 8
August could not be binding, Viva Ventures
accepted these improvements, which was estab-
lished in a protocol of 14 August 2003 as well as
in the documentation of the deal without with-
drawal of the file from the Supervisory Board,
and without further negotiations. Therefore, no
new contract was at hand and no new approval
was necessary on behalf of the Supervisory
Board, but rather the legally provided opportuni-
ty was utilized to make improvements in favour
of the seller with the consent of the buyer before
the closing of the contract. Thus, we face the situ-
ation of a successfully finalized privatization pro-
cedure, lacking only the technical putting of the
final signatures. Given the explicit instructions of
the Supreme Administrative Court for immediate
execution, as well as the unambiguous will of
Viva Ventures to sign the contract expressed in
letters of 3 September and 4 October 2003, no
other legally compliant finalization of the deal is
possible.

Any other end, given this legal and factual situa-
tion, would constitute, as the court states, a viola-
tion of the Law on Administrative Proceedings
and the European Convention for the Protection
of Human Rights and Fundamental Freedoms.
One should also note the protection of the
investors under the Convention on the Settlement
of Investment Disputes between States and
Nationals of Other States, to which Bulgaria is a
signatory, as well as the possibility of engaging
criminal liability, if so considered by the compe-
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Ka4yecTBOTO Ha allMMHNCTPATUBEH aKT U ITOpagyu
TOBa HETIOMJIeXalllo Ha obXaJIBaHe, HO Helopax-
TAIlo M 3aTbiDKeHus 3a TpeTu mmia. CebleBpe-
MEHHO B CBOUTE MOTUBU, KOUTO Ca 33 bIIKUTEITHNI
3a CTpaHUTe, ChIBT NOTBBPOM M3TUUYAHETO Ha
15 pueBHMa cpok 1o wr.l6e am2 3IICK/Ha
15.08.2003 1./ M HaIMUMETO Ha XUIOTe3aTa Ha
MBITUAIIBO OH0DpeHNe, KOETO IPABHO Ce IIpUpaB-
H{Ba Ha M3PUYHOTO ofobpeHne.

ITpenu ToBa ¢ pemenne Ha MuHMUCTEPCKM CHBET
/MC/ ot 08.08.2003 1. ce TpeyIoXixa OO0 peHVIsT
Ha IapameTpuTe Ha cleNKaTa. Brrpekmn, e B Tos3u
eTtan Ha npouenypara MC He belre oBacTeH Ia
B3JIMa TIOTOOHN pellleHyss, KOUTO U 3aToBa He brxa
mormm fa bpaar obsbpsBary, Viva Ventures mpue
rogobpeHNITa Ha IapaMeTpuTe, KoeTo be oTpase-
HO ¢ poToKoi oT 14.08.2003 r. 1 B JOKyMeHTaIm4-
Ta, be3 ma e orrerneHa npermckara ot HC u bes,
IIpaBHO — TeXHIYeCK!, fa ca BOOeHM KaKBUTO U Ja
e HOBU ITperoBopM 3a ToBa. ClreoBaTesTHoO, He e Ha-
JMIIe CITydayl Ha HOB JIOTOBOP U He € Heobxomumo
HOBO offobpenne ot crpana Ha HC, a mo-ckopo ce
IPWIOXM IIpelBUIeHaTa B OTHOCMMATa HOpMa-
TUBHA ypenba y Hac IIpaBHa BB3MOXHOCT, CbC CBI-
JacueTo Ha KyIlyBada Ia Ce M3BbpIIaT momobpe-
HUsI B IIOJI3a Ha ITpojaBava JI0 OKOHYATEeJIHOTO
HofIMcBaHe Ha Jorosopa. Vsmpasenn cme mper,
XMTIOTe3aTa Ha YCIelIHO NPUKITIoYIIa IpyBaTu3a-
LIVIOHHA TIpoliefypa, B KOSITO JIMIICBA CaMO TeXHU-
UecKo IMOCTaBsiHe Ha KpartHuTe nomrmicy. Ilpn us-
pudaHuTe yKasaaus Ha BAC 3a He3abaBHO M3ITbIHe-
HIIE, KaKTO 1 M3Ppa3eHoTo oT Viva Venture ¢ micma
ot 03.09. n 04.10. 2003 r. HEIBYCMICIICHO XKeJlaHue
Ila IIONIIMIIE, € HEBB3MOXHO JPYro 3aKOHOCHOD-
Pa3HO NPUKITIOYBAHe Ha CIeJIKaTa.

Bcexn mpyr sapbpiex mpu msnoxeHara pakTy-
JecKa U IpaBHa obcTaHOBKa O IIpeficTaBiIIBai
HapylIeHue, KaKTO ITI0COYBa ChIBT, Ha 3aKOHa 3a
aIMMHICTPATMBHOTO HIPOM3BOACTBO M EBpo-
IerickaTa KOHBEHIIMS 3a 3alliTa IpaBaTa Ha 40-
Beka 1 ocHoBHMTe cBobomm. CriemBa ma ce mma
IIpeIBUII U 3allIATaTa Ha MHBECTUTOPUTE ChITIAc-
HO KonBenuysTa 3a ypexpane Ha MHBeCTULIVIOH-
HITE CIIOPOBe MeX]Iy IbpXaBaTa ¥ Ipa’kgaHu OT
OpyTH IbpXaBu, KbM KogaTo Perrybmmka Beira-
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tent authorities, in case damage is caused to the
State as a result of non-compliance with the
instructions of the Supreme Administrative
Court.

The Liability of the State
to Foreign Investorsl
Dr. Ventsislava Jeliaykova

In May 2000, Bulgaria joined the
Convention on the Settlement of
Investment Disputes between
States and Nationals of Other
States opened for signature in
Washington, DC in 1965
, (known as “the Washington
Convention”). The Convention was ratified with
an Act of Parliament promulgated in The State
Gazette (issue 110 of 2001) and thus it was incor-
porated into the national law and prevailed over
the provisions of the domestic legislation pur-
suant to Article 5, para 4 of the Constitution of
Bulgaria. Bulgaria’s accession to the Convention
expressed the will of the State to accept arbitra-
tion or conciliation under the terms and condi-
tions laid down in the Convention. Besides, the
Bulgarian State has undertaken the commitment
to enforce the arbitral award in the case of arbi-
tration pursuant to the Convention. The arbitral
mechanism under the Convention provides reli-
able protection of investors in the case of a dis-
pute between the State accepting the investment
and the foreign investor who may be a natural
person or a legal entity. The main objective is to
provide a favourable investment climate.

The acceptance of the international legal provi-
sions for protection of foreign investments
through the ratification of the Convention calls
for thorough knowledge of the international legal
instruments on part of the Bulgarian competent
authorities. A large number of privatisation
agreements contain sections on the obligations of
the parties with regard to the investments made

1 Pursuant to the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States
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pusI ce e MPUCheIMHWIA, KAKTO X Bb3MOXHOCTTA,
axo bbpIaT HaHeCeHM IeTH Ha IbpXKaBaTa BCIIel-
CTBMe HeM3ITbIIHeHNeTO Ha yKasaHudaTa Ha BAC,
3a aHraXxupaHe Ha HaKasaTeJHa OTTOBOPHOCT
(Hampumep 3a De3CTOMAHCTBEHOCT), aKO KOMITe-
TEHTHUTE OPTaHM IIPELIeHsT TaKa.

OTroBopHOCT Ha Ibp>KaBaTa Ipeq,
Yy>KIeCTPAHHUTE MHBECTUTOpU!
g-p Benyucaaba XKeaaskoba

ITpes m. man 2000 r. bearapus ce npuchenyHn
KbM KoHBeHIMSITa 3a ypexxmaHe Ha MHBECTUIIN-
OHHU CIIOPOBE MEXIY I'bpXKaBU U IpakgaHM Ha
IpyTu IbpXaBy, OTKpUTa 3a MOfIIMCBaHe BB Ba-
IMMHTTOH 1pe3 1965 1. /u3BecTHa Kato Bammsr-
TOHCKaTa KoHBeHIMs /. KoHBeHIIAgTa bertre paTu-
¢ympana cbe 3akoH mpes 2001 ., obHaponBaHa B
“IIbp>xaBen BecTHMK” /6p. 110 /2001 ./, ¢ KOEeTO
no cmwiarta Ha wi. 5 ai. 4 or KoHcturynusara Ha
bbiarapua craBa yacT OT HAIIMOHAJIHOTO IIPaBO U
VIMa IIPeIVIMCTBO IIpell HOPMUTe Ha BETPEeITHOTO
3aKoHopaTesncTBo. IIpucbennnagasanero Ha bbnra-
pusa kbm KoHBeHIMaTa M3pas3asa BOIsITa Ha Ibp-
XaBara 3a IIpuemaHe Ha apbUTpax M IOMUPU-
TeJIHO IIPOM3BOACTBO IIpU HaJlM4dMe Ha IpelBuie-
nute B Konsenuusira ycnosus. EqHOBpemeHHO ¢
ToBa OBirapckara IbpXaBa ce 3ambiDKaBa NP
apbuTpyemocT Ha criopa cpritacHo KonseHmmsra
Ila MBITBIHM ITIOCTAHOBEHOTO apOMTpaXKHO pellre-
Hue. ApOuTpaxXHMSIT MexaHn3bm 110 KorBeHIII4-
Ta MpeoCTaBs HaJleXIHa 3allliTa Ha MHBEeCTUTO-
puUTe B CIIy4dal Ha CIIOp MeXIy IbpXasaTa, Ipue-
Mallla MTHBeCTUIIMITA U 4y>XXIeCTpaHHNs MHBeCTH-
TOp — ¢pusmuecko mm opuamdecko e, OcHOB-
HaTa IIeJl e CBhIEVICTBME 3a OCUTypsIBaHe Ha Dta-
TOIIPMSITEH MHBECTUIIVIOHEH KIIMaT.

[TpuemaHeTO Ha MeXIyHapOIHOIpPaBHUTE CIIO-
coby 3a 3aKpwiIa Ha UyXIeCTpaHHUTE MHBECTH-
1M 9pes paruduimpaneto Ha KonBenrysita Ha-
nara 3ambnbodeHOTO ITO3HaBaHe Ha ypenbara oT
CTpaHa Ha KOMIIeTeHTHUTe OpraHu Ha Obarapc-
KaTa JbpXasa. longma gacT OoT mpuBaTU3aIIOH-
HITE CHOENIKM ChIbPXaT pasien 3a 3abIKeHN-
Ta Ha CTPAaHUTE IO OCHIIECTBSIBAHNTE MHBECTH-

1 Coeaacro KonBeryuama 3a ypeskgare na unBecmuyuonnu cnopobe mexkgy gopkabu u epaxganu
Ha gpyeu gepkabu, kem koamo Penybauka Beazapua ce npuceequnu npe3 2001 2.

5
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by the foreign buyer in the privatized company.
These sections of the privatisation agreements
may be perceived as separate investment agree-
ments. Taking into account the meaning of the
term “investment” under the Bulgarian laws
(Article 12 of the Foreign Investment Act, includ-
ing also the term “foreign investment” under the
Public Offering of Securities Act — para 1 of the
Additional Provisions), the arbitral mechanism
set out in the Convention is widely applicable to
investment disputes arising between the
Bulgarian State and foreign investors. The ratifi-
cation of the Convention by Bulgaria is very
important in several aspects: it is an instrument
for encouragement and protection of foreign
investment, keeping in mind that foreign
investors are exposed to greater risks in transition
economies; the arbitral proceedings are relatively
independent from the national legal system; and
the State has the obligation to enforce the arbitral
award. Besides, the arbitral proceedings laid
down in the Convention provide the host country
with facilities for effective protection, as well as
for effective and reasonable settlement of the dis-
pute. The provisions of the Convention should be
viewed also from the perspective of the Bulgarian
legal entities that are investors in the Contracting
States. When negotiating investment projects in
other States (agreements with foreign public legal
entities), Bulgarian private legal entities could
invoke the arbitral proceedings under the
Convention by means of an arbitral agreement in
the ways described below.

1. The Convention on the Settlement of
Investment Disputes is the result of the efforts of
the World Bank and the international business
community to develop a legal instrument for the
settlement of disputes related to the investments
made by private legal entities. 136 States have
signed and ratified the Convention so far.

Without infringing upon the national sovereignty
and the national legal systems of the Contracting
States, the Convention provides institutional
facilities for conciliation and arbitration through
the International Centre for Settlement of
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MM OT YyXJeCTpaHHUS KyIlyBad B IIpMBaTU3U-
PaHOTO Opy>kecTBO. Teau 4acTu OT mpMBaTHU3aIN-
OHHITeE JIOTOBOPY MOTAT Jia ce IIpMemar KarTo ca-
MOCTOSITEITHM MHBECTUIIMOHHM norosopu. Karo
Ce MMa IpedBUI ChOBPXKAHMETO HA IIOHITUETO
“yEBecTHIM” IO 6BIrapcKOTO IIpaBo /wi. 12 oT
3aKoHa 3a YyXOeCTpaHHNUTe MHBECTUIINN, BKIL 1
gy>XIecTpaHHNTe MHBECTUIVM 110 3aKOHa 3a Iyb-
JMYHOTO IIpeMjlaraHe Ha IIeHHM KHIKa — map. 1 T.
1 ot HomrbmHuTENHNTE pasnopenbu/, apburpax-
HUAT MeXaHu3bM 110 KoHBeHIMATa e IMPOKO
IPUIOXNM PV BB3HUKBaHEe Ha MHBECTUIVIOHHN
CIIOpOBe MeXIy bBirapckara mgbppXaBa M UyX-
IecTpaHHUTe MHBecTUTOpN. PaTndummpanero Ha
Konseniuara ot beiarapmda e ¢ Bucoka crerneH Ha
aKTYaJIHOCT B HSIKOJIKO HACOKI: T € CPeICTBO 3a
HacbpYaBaHe I 3aKpyila Ha 9y>XXIIeCTpaHHUTe MH-
BECTHUIINM, KaTO Ce MMa TpeIBUI, Ye JyXIecT-
PaHHNTe MHBECTUTOPY Ca M3TI0XKEHM Ha ITO-BYCOK
PUCK OT OOMYaMHMS TaKbB IPU IBPXaBUTE B
Ipexom, KbM Ia3apHa MKOHOMIKA; OTHOCUTETHA-
Ta HE3aBUCHMOCT Ha apOMTPaXXHOTO ITPOM3BOJIC-
TBO OT HallMOHAJIHATa IpaBHa CUCTeMa, KaKTO U
3aI’BIDKEHMeTO Ha IIbpXKaBaTa Ja M3ITbIIHM ITOCTa-
HOBEHOTO apbuTpaxHo pemrenne. OT gpyra cTpa-
Ha, ypenbaTa Ha apOMTPaXXHOTO IIPOM3BOICTBO
o KoHBeHIIMSITa JaBa BB3MOXHOCT U Ha IIpye-
MmalaTa MHBECTUIIMSITA ObpXKaBa 3a epeKTUBHA
3aImTa, KaKTo 1 3a epeKTUBHO M pa3yMHO pellla-
BaHe Ha BBb3HMKHams crop. Pasmopenbure Ha
Konsenrugara bu ciempano fa ce pasriexpaTr u
OT HO3MIIMSITa Ha OBIIrapCcKy I0pUIMIecKy JInIia —
VHBECTUTOPU B IBPXaBU-CbIOTOBOPUTEIIKMA.
bbirapckuTe yacTHOIpaBHYU CybeKTM Hpu HOTO-
BapsiHe Ha MHBECTUIMOHHU IPOEKTH B UyXIN
IbPXaBy /IOTOBOPU C UYXKIeCTpaHHU ITyOrmd-
HOIIpaBHM CybekTy/ Oyxa MOITIM Ha M3IIOI3yBaT
apburpaxkama mexaHn3pm Ha KoHBeHIMIITa Upes
apbuTpaXXHO CIIopasymeHMe II0 CIIocobmTe moco-
UeHM TO-TOY.

1. KonBennusira 3a paspeliaBaHe Ha MHBECTHLIV-
OHHUTeE CIIOPOBE € pesyJITaT OT ycumsiTa Ha Cie-
TOBHaTa baHKa U MeXIyHapomHaTa THPTOBCKa
ObITHOCT [1a O'ble Ch3faleH paBeH MHCTPYMEHT
3a ypeXJaHe Ha CIOpOBeTe, CBBp3aHU C

VHBECTUIMNTE Ha YaCTHOIIpaBHU Cy6eKTI/I. I'lo-
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Investment Disputes (ICSID in the English lan-
guage or CIRDI in the French language). ICSID
administers the arbitration of cases submitted to
the institution and provides for the operation of
facilities. Being a standing specialised interna-
tional arbitration institution, ICSID is one of the
five organisations that make up the World Bank
Group. Its seat is in the Head Office of the
International Bank for Reconstruction and
Development, which does not determine the
place of arbitration. ICSID is an autonomous
international organisation with a rather simpli-
fied structure consisting of the Arbitration
Council and the Secretariat. The Administrative
Council adopts the Rules of Procedure for the
conciliation and arbitration proceedings and the
other internal regulations and rules. The head of
ICSID is its Secretary General who is in charge of
the administration of the arbitration and concilia-
tion proceedings. The Secretary General may also
act as a designating authority in the cases of ad hoc
arbitration. This function is typically performed
where the parties have given their consent with
the application of the UNCITRAL Rules for ad hoc
arbitration.

Besides the provisions of the Convention the
Institution Rules on the opening of conciliation
and arbitration proceedings, the Conciliation
Rules, the Arbitration Rules, and the
Administrative and Financial Rules drawn up by
ICSID should be added. These basic documents of
ICSID are subject to continuous improvement
and development. The latest amendments were
introduced in 2002 and entered into force on 1
January 2003. The objective of changes is to
achieve greater flexibility and simplification of
proceedings.

2. ICSID has the jurisdiction to settle disputes
between a Contracting State wunder the
Convention (the host State) and private legal
entities, natural persons or legal entities, which
are nationals of another Contracting State (Article
25(2) of the Convention). With regard to the legal
entities who are investors and potential parties to
the dispute, the Convention accepts also the
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HacTodiem 136 mbpXaBu ca IIOAINCAIN U paTh-
¢upanu Konseniusra.

bes ma ce HakbpHSIBa IbPXaBHUST CyBepEeHUTET
U 3Ha4YeHMeTO Ha HallMOHAJIHUTE IpaBHU CUCTe-
M1 Ha IbpxkaBuTe, KoHBeHITMSITa Ch3MaBa MHCTH-
TYLIVOHEH MEXaHM3bM 3a IOMUpPEHNe U apouT-
pax - MexnyHapoleH LIEHTHp 3a paspelllaBaHe
Ha MHBECTUIMIOHHUTE CIIOpOBe /Hapu4YaH IIO-
nony LenTsp, aurn. ICSID, ¢p. CIRDI/. LlenTs-
PBT aIlMUHUCTPYUpPa OCBIIIECTBIBAHETO Ha apbuT-
paka Io JIejlaTa, Bb3JI0XeH! Ha MHCTUTYLMITa U
ocurypsiBa PyHKIIMOHMPAHETO Ha MeXaHU3MUTE.
Karto nocrosguHo mencTByBallia crielaim3upaHa
MeXTyHaponHa apburpaxHa mHCTUTYIN, LleH-
TBHPBT € efHa OT IIeTTe OpraHu3anyy, Kouto Gop-
mupar T.Hap. Ipyma ma CseToBHaTa baHKa
/World Bank Group/. LIeHTHpBT MMa cemanmiiie
B IeHTpanHus opuc Ha MexmyHapomHaTa baHKa
3a BB3CTaHOBSIBaHe U Pa3BUTIe, KOETO He e OIIpe-
TeJIINO 38 MICTOTO Ha apbuTpaxa. LleHTHPET e
aBTOHOMHa MeXIyHapoIHa OpraHM3alys C OIl-
pocTeHa CTPYKTypa - AIMMHUCTpaTUBEH ChBET
n CekperapmaT. AIMUHUCTPATUBHUSAT CBHBET
npuema [IpaBuara 3a momupeHnue u apbuTpax
U OpyTUTe BBETPEIIHN YCTPOUCTBeHN U PyHKIINO-
HaJIHU aKToBe. | eHepalTHMAT ceKpeTap e pBKOBO-
nuten Ha LleHTHpa, KaTo anMuHUCTpUpa apouT-
PaXHOTO U IOMUPUTENTHOTO MPOM3BOACTBO. I'e-
HepaJIHMAIT ceKpeTap MOXe J1a IefICTByBa 1 KaTo
HaszHad4aBalll opraH npu apburpax ad hoc. Han-
UecTo TaKaBa (QYHKIIMS TOJ OCBIIECTBSIBA IIPU
IOTOBOPEHO MeXIy CTpaHUTe MpujiaraHe Ha
ITpasuata Ha YHCUTPAJI 3a apburpax ad hoc.

Kbm ypenbara Ha apburpaxka, cpappXalla ce B
Kousenryara, Tpsgbsa ma ce mobaBu u  Tasu 110
MucTuTynyoHHNTe IIpaBuiia 3a 3arioYBaHe Ha I1o-
MUpUTeNIHA ¥ apbuTpaxkHa mnporenypa, Ilpasu-
nara 3a nommpenne, IlpaBuiarta 3a apburpax,
AQMUHUCTpaTUBHNUTe U GMHAHCOBU ITpaBIUiIa, 13-
paborenu ot LlerTbpa. [OpenocouennTe OCHOBHM
mokymeHTH Ha LleHTbpa ca mpemmeT Ha Hempe-
KbCHATO yCHbBbpIIeHCTByBaHe U pasButue. IToc-
nemauTe m3menenuda ca ot 2002 1., BjIe3n B cuia
o1 01.01.2003 r. IleniTa Ha TpOMeHUTe € IIO-TOJIIMa
I'bBKABOCT ¥ OIIPOCTSBaHe Ha Ipoleaypara.
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criterion of control (ownership of the capital or
citizenship of the natural persons engaged in the
management) in order to establish the nationality,
together with the traditional criteria accepted in
international private law (registration and seat).
Arbitration practices assume that a party to the
investment dispute can be not only the
Contracting State but also a constituent subdivi-
sion or an agency of this Contracting State, where
it is fully controlled by the State or designated by
the latter to take the investment for and on behalf
of the State.

3. A condition precedent for the submission of a
dispute under the Convention is the existence of
the consent of the parties to the investment agree-
ment given in writing. The arbitration agreement
may be set out as a clause of the investment
agreement or executed separately. In the course of
the development of the institutional framework,
it has been concluded that the consent of the State
with the jurisdiction of ICSID may be given also
in a reference to the national special investment
law. The consent of the foreign investor may be
expressed with the fact of submission of the
request. A third method of consenting with an
arbitral award is the bilateral treaty between the
host State and the State whose national is the
investor. Most of the Treaties on the Promotion
and Protection of Investments, to which Bulgaria
is a signatory, provide for submission of disputes
to ICSID. There are mainly the treaties signed
after Bulgaria’s accession to the Convention, i.e.
the Investment Treaties with the Netherlands
(entered into force on 1 March 2001), Algeria
(entered into force on 6 June 2002), Israel (pro-
mulgated in The State Gazette, issue 22 of 1997),
Morocco (entered into force on 19 February 2000),
Argentina (The State Gazette, issue 26 of 1997),
Byelarus (entered into force on 11 November
1997), India (entered into force on 23 September
1999), Finland (entered into force on 16 April
1999), Croatia (entered into force on 20 February
1998), Spain (entered into force on 22 April 1998),
Austria (entered into force on 1 November 1997),
Turkey (entered into force on 18 September 1997),
and others. When some of those bilateral treaties
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2. IleHTBHPBT € KOMIIETEHTEH Jla pa3pelllaBa CIIO-
poOBe MeXIy IbpXaBa-cbaoropopuresnka o Kon-
BeHIMITa /IIpuemaliia MHBECTUIIMSTA JbpXKaBa/
Y YaCTHOIIPABHU CyOeKTM — PU3MYeCKM JImIa —
rpaXgaHy WiV IOpUOMYecK) Ul ¢ HallMOHaJl-
HOCT Ha JIpyTa IbpXKaBa-CbhIOTOBOPUTENIKa /4l
25 1. 2 or Komsenrmgara/. I'lo oTHOIIIeHNe Ha
IOpUANYEeCKUTe JINIA — MHBECTUTOPY U OTeHII-
alHU CTpaHu 1o cnopa, KonseHnusra sb3npue-
Ma U KpUTepus Ha KOHTpoJa /CODCTBEHOCT BBp-
Xy KalmTasia JWIM IpaX[IaHCTBO Ha QU3MYecKuTe
JIMIIa OCHIIIeCTBIBAIIM yIIpaBlleHneTo/ 3a oIpe-
IleJIssHe Ha HaIllMOHAJIHOCTTa, OCBeH TpaaWIIVIOH-
HUTe B MeXIyHapOIHOTO YaCcTHO MpaBoO /KpuUTe-
pMe O perucTpanydTa U o cemammiero/. Ap-
buTpakHaTa IIpaKTMKa IIpMema, 4e CTpaHa II0
VHBECTUIIVOHHMS CIOP MOXe IIa ObHe He camo
npremalliata MHBeCTUIIVITA bpXKaBa, HO U Hell-
HO HaIlMOHAJIHO I0PUINYECKO JIMIie, KOeTO € KOH-
TPONIMPaHO UBILISIIO OT IbpXXaBaTa WUJIA e OIpeme-
JIEHO OT IIOCJIeJHaTa KaTo IIpMemMalio MHBeCTU-
IMdITa OT MMETO U 3a CMeTKa Ha IIbpXXaBara.

3. Heobxommma mpenriocraBka 3a OTHACSIHe Ha
cniopa 1o KoHBeHIIM<ITa e HaIM4IMeTO Ha IMCMe-
HO CbITlacle Ha CTpaHWUTe II0 MHBeCTUIIMOHHMS
IOTOBOP. ApOUTPaXHOTO CIOpa3yMeHMe MOXe
Tla ce ChIIbp>Ka B CamMMsl MHBECTUIIMOHEH JOTOBOP
wi ga ObHe CKIIOYeHO OTHeNnHo. B mporieca Ha
Pa3sBUTMETO Ha MHCTUTYIIMOHHATA ypenba berire
BB3IPUETO, Ye KaTo ChITIacue Ha IbpXaBaTa 3a
KOMIIeTeHTHOCT Ha lleHTBbpa ce nmpuema 1 1o30-
BaBaHe Ha HaIMOHAITHNS CIIeIIMaJIeH 3aKOH 3a MH-
pecTuiymTe. CbITIacMeTO Ha UyXIIeCTpaHHMS MH-
BECTUTOP MOXe a Oble M3pa3eHo U CbC CAMOTO
IoIaBaHe Ha MCKoBaTa monba. Tpetuar merton,
IIpM KOWTO Ce IIpMeMa HallMumeTo Ha apburpax-
HO CIIOpa3dymeHMe, € [BYCTPaHHUSIT IOTOBOP
MeXTly IpuemaliiaTa MHBeCTUIIMSITa IbpXKaBa U
I'bpXaBaTa, YMsITO HaIlMOHAIHOCT MMa MHBeCTH-
TOp®T. longama wact ot Horosopure 3a Hachpya-
BaHe ¥ 3allliTa Ha MHBECTULIMNTE, CKITIOUYEHU OT
benrapma, ceabpXaT BB3MOXHOCT 3a OTHacCsIHe
Ha crnopa npeq LlerTbpa. ToBa ca npenumHO 1o-
TOBOPUTE, CKIIIOUEHN B Ilepuoa cief, Ipucheny-
HaBaHe Ha bbnrapma xbm Konsenmusara: ¢ Hu-
neprnaaaus /B cuta ot 01.03.2001 1./, c Amxup /B
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were signed, Bulgaria had not joined the
Convention yet and therefore the application of
Additional Rules was envisaged. In accordance
with those Rules, ICSID provides jurisdiction also
in the case of investment disputes, where the
country is not a Contracting State of the
Convention. The Additional Rules tackle also the
cases of declaratory action and disputes that do
not arise out of an investment directly.

When the parties have given their consent, no
party may withdraw its consent unilaterally,
including the cases of cancellation or termination
of the international investment treaty. Once the
arbitration proceedings have started, the national
courts cannot stop or impede them in any way.
The Arbitral Tribunal has to rule even on the cau-
tionary action undertaken by the national court.

The Arbitral Tribunal is fully independent. The
parties have substantial freedom to choose the
proceedings, the applicable law, and the place of
arbitration. Failing to reach an agreement, the
arbitration will apply the law of the Contracting
State party to the dispute (including its rules on
the conflict of laws). The applicable law includes
also the “stabilization clauses” of the Contracting
State party to the dispute: these are the adminis-
trative or legislative measures undertaken by the
State after the execution of the investment agree-
ment with a view to protecting the foreign
investor. The law of the Contracting State is
applied insofar as it does not contravene the inter-
national law. The rules of the international law
play the role of “consideration of public order”
and prevail over the provisions of the applicable
national law.

Arbitration proceedings cannot be influenced
through any political or diplomatic means. The
failure of a party to appear or present his case in
the arbitration proceedings is not an obstacle to
the proceedings. Moreover, the Arbitral Tribunal
may rule on sanctions for the party that does not
cooperate in the proceedings. The place of arbi-
tration is determined by the parties or the
Secretary General and it is irrelevant to the
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cwta ot 06.06.2002 r./, ¢ Uspaen /obu. IIB
6p.22/1997/, c Mapoxko /B cura ot 19.02.2000 1./,
¢ Apxentuna /1B 6p.26/1997 1./, ¢ Benapyc /B
cma or 11.11.1997 r./, ¢ Vaoua /B cuma oT
23.09.1999 r./, ¢ QPuumaHmuga /B cwiIa OT
16.04.1999 . /, c XppBarcka /B cuta ot 20.02.1998
r./, c Ucnauna /B cuta ot 22.04.1998 1. /, ¢ ABc-
Tpus /B cuta ot 1.11.1997 1./, ¢ Typuma /B cura
ot 18.09.1997 ./ u mp. ITpu BrM3ane B cuia Ha He-
KOM OT [OBYCTPaHHUTe ITOToBOpuM bbirapma Bce
ollle He ce e bua mpucrenuHmIa Kbm KonBeHrm-
dTa, IIOpaay KOeTO e MpedBUIEHO MpyiIaraHeTo
Ha T.Hap. HombauurenHnu npasmia /Additional
Rules/. B croTrBeTcTBME C Te3u mpaBwia LleHTs-
PBT Ipemiara IOPUCAUKINS U IO MHBECTULIVIOH-
HI CIIOPOBE, IO KOUTO CTpaHa He e IbpXaBa-Chb-
noropoputenka 1o Konsenmuara. Ilpenmer Ha
pasriexyase 1o JIombIHUTeTHNTe IIpaBuila MO-
raT ga OboaT M YCTAaHOBMUTEIHU VMCKOBE, KaKTO I
CIIOp, KOWTO He IIPOM3THYA IPSKO OT MHBECTH-
IIVASL.

BenHBX IameHo, ChIIACMETO 3a apbuTpax He
MOXe Ha ObIe OTTEeINIeHO, BKIIIOUUTENTHO U HIpH
pasBajsiHe WIM IIpeKpaTsBaHe eliCTBUMeTO Ha
IByCTpaHHUS MeXTyHaporeH fgorosop. Crien 3a-
IIoYBaHe Ha apbuTpaxHaTa Hpolleaypa HaLMO-
HaJIHUTe ChOWINIIIA He MOTaT 110 HMKaK'bB HaulH
Ia ¢ BB3IOpendTcTByBaT. [laXe HajlaraHeTo Ha
obeseynTeNIHM MepKM OT HaIMOHAJIHMS CBbIl
clemBa Ia ObHe ITOCTAaHOBEHO OT apbOuMTpakKHMS
CBI,.

ApbuTpaxxHMAT CBII, e M3IIIo HesaBucum. [pe-
IOCTaBeHa e IOCTaThYHO IMMpOKa cBoboma Ha
CTpaHUTe, KOMTO MOTaT Jia u3bepaT mpouenypa-
Ta, IPWIOXMMOTO IIpaBO, MICTOTO Ha apburpa-
Xa. Ilpy numca Ha cbInacue MeXy CTpaHHUTe,
apbuTpaXbT IIpMIara MpaBoOTO Ha IOroBapsIiaTa
ObpXaBa — CTpaHa IO CIIOpa /BKIIIOYUTEIHO U
HeTHUTe CTBJIKHOBUTENIHM Hopmu/. B mpumoxu-
MOTO MpaBO Ce BKJIIOYBAT M TaKa HapedeHMTe
“cTabmnmsanmoHHM Kiay3u” Ha IbpXaBaTa —
CTpaHa 1O Cropa: afMUHUCTPaTUBHU MM 3aKO-
HOJATeIHM MepKM, KOUTO ca IpedIpueTu OT
ObpXXaBaTa cJlef] CKJIIoYBaHe Ha MHBeCTULIMOHHMS
OOTOBOP M LEIYT IIpelocTaBdHe Ha 3allyuTa Ha
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proceedings set out in the Convention and the
Rules of Procedure of ICSID.

ICSID maintains a Panel of arbitrators and a Panel
of conciliators, from which the parties will choose
the arbitrators or conciliators. Each Contracting
State is entitled to designate four conciliators and
four arbitrators who are entered into the ICISD
Panel. Bulgaria has designated three conciliators
and arbitrators — Silvi Chernev, Alexander
Katsarski and Nickolay Natov.

4. One of the most sensitive issues in the arbitra-
tion practices of ICSID is the ruling on whether a
dispute is an investment dispute or not. The rea-
son lies in the diverse contents of investment
agreements and the different definitions of the
term “investment” in the national legal systems.
Arbitration practices point to a rather broad inter-
pretation of the term “investment” as “fulfillment
of contractual obligations of sufficient duration
which contribute to the economic development of
the host country”. The price of the claim depends
on the damage caused to the investors (due to
expropriation of property, failure to create a
favourable investment environment, failure to
issue licenses), the market value of the investment
or “the fair market price”.

5. The arbitral award is final and subject to
enforcement in accordance with the national rules
on the implementation of enforceable court
judgements. The enforcement of awards is moti-
vated also by the strong institutional link between
ICSID and the World Bank. The recognition and
enforcement of the ICSID awards in the way pro-
vided for national court judgements actually
implies that satisfaction may be sought from any
state-owned property other than the property in
the exclusive public domain.

ICSID provides consultancy as well. It has a num-
ber of publications, which include the national
investment laws, and the multilateral and bilater-
al investment treaties. The awards on investment
disputes are published with the consent of the
parties.
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YyXJeCcTpaHHUS uHBecTUTOp. IIpaBOTO Ha
moroBapsIraTa IbpXaBa ce IIpuiara JOKOJIKO-
TO He IPOTMBOpEUM Ha MeXIyHapOIHOTO
npaso. IlpaBmimaTta Ha MeXIYHApOITHOTO
IIpaBoO UTpasdT poJIdTa Ha “chobpakeHme 3a 06-
ImecTBeH pen”’ M MMaT IpUMaT IIpe], pasIo-
penbuTe Ha MPUIOXMMOTO HAIMOHAIHO 3aK0-
HOJIaTeJICTBO.

ApbUTpaxxHOTO MPOMU3BOICTBO He MOXe fa bbie
HOBIIVITHO OT KaKBUTO U J1a OWMIIO IONMMTUYeCKN
WM OUIDIOMaTUdecku cpencrBa. OTKa3bT Ha
CTpaHa 3a y4acTye B apOUTPakHOTO IIPOM3BOIIC-
TBO He e Ipedka 3a npoueca. Hemo nmoseuve - ap-
BUTpaXET MoXe Ja OCTAaHOBM CAHKITVS Ha CTpa-
HaTa, KOSTO He CheCTBYBa Ha Impoueca. Msicro-
TO Ha apbuTpaxa ce ompefesns OT CTPaHUTe WM
ot [j1aBHM4 ceKpeTap 1 HaMa 3HaYeHMe 3a IIpo1le-
oypata, KoaTo e ypeneHna B Kousennuara u I1po-
LeqypHuTe IpaBmia Ha LlenTbpa.

LlenTspbT nogabpxa Crmcrpk oT apbutpu u mo-
MUPUTENN, OT KOUTO CTpaHUTe usbupat 3a $pop-
MMpaHe Ha CbCTaB. Bcdka gbpkaBa-djleHKa Ha
KonBennyara nma mmpaBo ga onpenenm [0 YeTu-
PY CBOM IIOMUPUTENN U TOJIIKOBA apOUTPU, KOUTO
ce BmucBat B Crmcbka Ha LlenThpa. boarapuda e
olpenmenwia TPUMa IOMUPUTEIN U apbutpm —
Cuneu Yepnues, Anexkcaanbp Kamapckn n Huxo-
nan Haros.

4. EnuH OoT Hal-ipobieMHNTe BBIIPOCU B apbuT-
paxkHaTta mpakTuka Ha LleHTHpa e kBarmmdpukarm-
dTa Ha CIIopa KaTo MHBeCTUIIMOHeH. ToBa ce IbI-
XM Ha pasHOODpasmeTo B ChIbPXaHUETO Ha UH-
BECTUIIMOHHUTE OTOBOPM M PasiIMIHOTO OIIpe-
TleJIsTHe Ha MHBECTUIIMSITa B HallMOHAJITHUTe IIpaB-
HM cucTemn. ApburpaxHaTa HpaKTMKa IaBa
TBbpHe IIMPOKO THIIKyBaHe Ha IIOHITUETO “MH-
BecTUIMs” KaTo “M3IIbIIHEHNMe Ha JJOTOBOPHU 3a-
I'bIDKEHMS C JOCTATBYHO TOIIMa IIPOIBIIKUTE]I-
HOCT, KOUTO Ca C IPUHOC 3a MKOHOMMYECKOTO
pasBuUTHe Ha IIpMemMaliata gbpxasa’. LlenaTa Ha
JICKa ce ompeferns B 3aBUCUMMOCT OT IIpeThbpIIeHN-
Te Bpeny OT MHBECTUTOPUTE /TOpany eKCIPOIl-
pManys Ha MMYIIECTBO, HeCh3IaBaHe Ha Oarom-
pMaTHA MHBeCTUIIMOHHA Cpefia, OTKa3 OT M3JaBa-
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Bulgaria’s accession to the Convention has
enhanced the security and confidence of foreign
investors with regard to the safeguarding of their
rights. An example of the preparedness of the
State to participate in arbitration proceedings
with a view to the prompt and effective protec-
tion of investors’ rights is the case brought to
ICSID by Plama Consortium Ltd v. Bulgaria —
Case No Arb/03/24 registered by the Secretariat
on 19 August 2003.
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AKTYAAHA TEMA

He Ha JIMIIeH3M/, Ia3apHaTa CTOMHOCT Ha MHBeC-
TUIMSITA WM KaTo “ClipaBelIMBa Ma3sapHa IieHa’ .

5. ApbUTpaXHOTO pellleHVe € OKOHYATEeTHO U
MOJIEXM Ha UBIThJIHEHMe 10 BETPeIIHOTO IIpaBo
3a UBITBIIHEHVeE Ha BJIe3/IM B CIJIa ChIeOHM pellre-
HysL. VI3ITbIIHEHNeTO Ha apOUTPaskHOTO pellleHye
€ MOTMBMPAHO ¥ OT 3IpaBaTa MHCTUTYIIMOHAIHA
Bpb3Ka Mexny llenTppa m CBeToBHaTa baHKa.
[IpupaBHIBaHETO Ha MBITBIIHEHMETO HA apOUT-
paxnuTe perrenud Ha [lenTbpa KbmM TOBa Ha pe-
IIIeHnsTa Ha HallVIOHAJIHUTe ChAVWININA Ha Mpak-
TUKa O3Ha4YaBa, Bb3MOXHOCT 3a yIIOBJIETBOPeHNe
OT MMYIIECTBOTO Ha JbpXaBaTa, KaTO ce M3K-
JI0YBa caMO IybnmuHaTa IBbpXKaBHa cobcTBe-
HOCT.

LeHTHpBT 3a MHBECTUIIMIOHHY CLIOPOBE OCHIIIECT-
BgBa M KOHCYJITaHTCKa IenHOCT. Vima pepuiia
Iy OnmmKarmm, KOMTO BKIIIOYBAT HAIlMOHAJIHU 3a-
KOHI 3a MHBECTULIMITE, MHOITOCTPAHHU U IBYCT-
paHHM MeXIyHapOIHU MHBECTULIVIOHHA JOIOBO-
pu. Periennsra 1o MHBECTULIVIOHHUTE CIIOpOBe Ce
Iy ONMKyBaT CbC ChITIACKe Ha CTPAHUTE.

IIpucrenunaasaneTo Ha bbiarapusa xbm Konsen-
IMSITa Ch3flaBa CUTYPHOCT U TOBepue y UyXIIecT-
PaHHUTe MHBECTUTOPU 3a TapaHTMpaHe Ha IIpa-
BaTa M. JloKazaTesIcTBO 3a TOTOBHOCT Ha Jbp>Ka-
BaTa 3a ydJacTye B apOUTpaxHOTO IIPOM3BOICTBO
C 1t bbp3a 1 epeKTMBHA 3alTuTa Ha ITpaBaTa Ha
MHBECTUTOpUTE € Bede MpendBeH CIOp Ipef,
LlenTrwpa mpes 2003 r. or Plama Consortium Ltd
v. Bulgaria — Case No Arb/03/24, perucrpupan
ot Cekperapuara Ha 19 asryct 2003 .
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50 Years Since

Restoration

of AC at BCCI -

Traditions and Future

Dr. Silvi Chernev — Chairman of the AC at BCCI

The 50th anniversary of the
restoration of the Arbitration
Court at the Bulgarian Chamber
of Commerce and Industry (AC
at BCCI) and the 107th anniver-
sary of the inception of arbitra-
tion services within the BCCI
system were ceremonially marked in Sofia
between 12 and 14 September 20031

A number of events were organized in connection
with the anniversaries, including a gala
celebration, a scientific conference, a course for
training of arbitrators of the AC at BCCI, and an
arbitration training course for undergraduates
and young jurists.

I had the honour to note, within the report I
delivered for such a recognized audience on the
basis of the historical review of arbitration activi-
ties and the up-to-date achievements of arbitra-
tion, the tendencies of the future developments
related to the modernization of the arbitration
procedures technology, the computerization and
the provision of electronic access to the AC, as
well as the introduction of fast proceedings. An
emphasis was put on the human factor, especially
on the issues regarding arbitration ethics and
ethic rules, for which a report was delivered by
Prof. Dr. Ramon Mulerat Obe2 — Chairman of 2020
Commission of the International Bar Association
(IBA), Co-Chairman of the Human Rights
Institutes at IBA.

1 More than 200 participants from Bulgaria took part in the ceremonial celebration as well as
representatives of numerous foreign countries — Austria, Great Britain, Greece, Spain, Romania,
Russia, Slovenia, Turkey, Hungary, the Czech Republic. At the opening the participants were
addressed by the chairman of BCCI Mr. Bojidar Bojinov. The congratulation addresses sent by the
President of the Republic of Bulgaria Mr. Georgi Parvanov, the Chairman of the National Assembly
of the Republic of Bulgari Mr. Ognian Gerdjikov, the Prime Minister of the Republic of Bulgaria
Myr. Simeon Saxe-Coburg Gotha as well as by the ACs at the Chambers of Industries and Commerce
of Russia, Ukraine, Poland, Macedonia, etc. Prof. Dr. Jivko Stalev — Honourable Chairman of AC at
BCCI was also present.

2 Prof. Dr. Ramon Mulerat Obe is also a professor at the Judicial Department at the University in
Barcelona and Associate Professor at the John Marshal Judicial University, Chicago, USA.
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50 roguHM OT BH3CTaHOBSIBAaHETO Ha
Apburpaxkana cpn npu beiarapckara
THProBCKO-IIpOMMIIIIIeHA ajlaTa —
Tpamguuumn u openre

g-p Cuabu Yepneb, npegcegamen na AC npu BTIIT1

Ot 12 go 14 centemspu 2003 1. B rp. Codusa ce
IIpoBelie I00MIIENTHO YecTBaHe, ITOCBeTeHO Ha 50-
Ta FOOMIITHMHA OT BB3CTAaHOBSIBAHETO Ha ApbuT-
paXHMd b KbM bbarapckara ThproBCKO-IIPO-
mumuieHa nanata (AC npu BTTITT) m 107-Ta ro-
IOUIITHMHA OT Ha4aJIOTO Ha apOUTpakHa IEMHOCT
B cuctemara Ha BTTIITTL,

BB Bpb3Ka CbC ChOUTHETO Dellle OpraHM3VpaHa
Iopenuiia OT MepONpPUITHS, B TOBa YUCIIO THP-
XeCcTBeHO 4ecTBaHe, HayYHa KOHpepeHIMs, Kypc
3a yCBBBpIIIEHCTBaHEe Ha HEVICTBAI apouTpu oT
AC npu BTIIIT n xypc 3a oOyueHMe Ha CTyIeHTH U
MITamy IOPVICTH II0 BBIIPOCUTE Ha apburpaxa.
Vmax gecTTa B M3HeCeHNS OT MeH Mpe]] TaKaBa W3-
THKHATa ayIuTOpM IOKJIaf Jla ITocoda Ha basarta
Ha MICTOpMYeCK IIperiel Ha apburpaxHara JIevt-
HOCT ¥ CbBPEMEHHNTe IIOCTIDKEHNS Ha apbuTpa-
Xa TEeH[IEHIMNTe 3a O'BIEIo pasBUTHe, CBbP3aHMN
C MOIEpHM3MpAHeTO Ha TEXHOJIOTMITa Ha apouT-
PpakHNUTe OpolLenypy, KOMIOThPU3aIusITa U OCH-
rypsiBaHeTO Ha elleKTpoHeH nocThl 10 AC, KaKTo
U C BEBEXIAHeTO Ha bbp3u mpomssomcTBa. OcHO-
BEeH aKIIeHT De ITOCTaBeH U Ha YOBEMIKNS PaKTOP,
U IO-CIeNaIHO Ha IIPObIeMuTe Ha apbUTpakKHa-
Ta eTUKa ¥ eTUYHN IIpaBula, 3a KOeTO TOKIaJl 13-
Hece 11pod. 1-p Pamon Mronepar Obe? — npencena-
Ten1 Ha Kommcya 2020 Ha MexpyHaponHaTa acomm-
anys Ha agBokaTtuTe (IBA), ceripencenaren Ha Vn-
CTUTYTa IO YOBeIIKNTe IIpaBa Ha IBA.

Mcropuueckuar ¢axT, ue omle B Kpas Ha XIX Bex
B cuctemara Ha BTTIIT e Bp3HMKHaNIA 11 e buta op-
raHU3MpaHa apbWTpakHa HEVHOCT, KOSTO IIO
CBITHOCTTa CM CHOTBETCTBA Ha CbBPEMEHHUTE
CBETOBHU CTaHIAPTH, Oy 3aKOHHA TOPHOCT.

1 B mapskecmBeromo zecmbane B3exa yzacmue nobeze om gBecma yracmuuju om Penybauka Benea-
pua u npegcmabumean om peguya tydgu cmpanu — Abcmpua, Beaukobpumanug, Tepyua, Vicnanua,
Pymenua, Pycua, Caobenua, Typyua, Yueapua, Yexua. ITpu omkpubanemo yracmuuume baxa noz-
gpabenu om Ipegcegameaa na BTIIIT e-n Bokugap BoskunoB. baxa npozemenu usnpamenume nip-
skecmBenu nozgpabumeanu agpecu om npesugenma na Penybauka beazapua Ieopeu ITopbanob, npeg-
cegameaa wa Hapogromo cebpanue Ha Penybauka Beaeapua npogp. Oenan Iepgkukob, mumnucnizp-
npegcegamead na Penybauka Bsazapua Cumeon Cakckobypeeomcku, a maka cougo u om Apbunparc-
Hume ceguauma kem mspeobeko-npomuwiaenume naaamu ua Pycua, Ykpatna, Ioawa, Makegonua
u gp. IpucscmbBawe u notemuuam npegcegamea va AC npu BTIII npod. g-p Kubko Craae.

2 [Tpodp. g-p Pamon Mioaepam Obe e u npogecop 6 FOpuguzeckua akyamem 6 ynuBepcumema 6
Bapceaona u goyenm 6 INpabrua ynubepcumem “[kon Mapuaa” — Yukaeo, CAILL
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The historical fact that even at the end of the 19th
c. arbitration services evolved and were orga-
nized within the BCCI system which, in essence,
conform to modern world standards, is a cause
for legitimate pride.

The AC at BCCI was restored in 1953 (initially
designated Board of Foreign-Trade Arbitrators).
Later on, the institution developed from a com-
pulsory jurisdiction in cases between organiza-
tions of Council for Mutual Economic Assistance
member states to the present-day AC at BCCI, a
modern institution organized and operating
according to the world standards of voluntary
institutional arbitration.

The institutional development and gradual
refinement of the procedures is particularly sig-
nificant as it justifies the enormous role played by
the AC at BCCI in Bulgaria’s contemporary
administration of justice. The continuity between
generations, and especially the opportunity pro-
vided in recent years to expert arbitrators of the
younger generation to join the functioning of the
institution, merits a mention as a positive factor in
this respect.

The contemporary development of arbitration is
related to modernization of the arbitration
process technology and the specific procedures,
including computerization and electronic access
of the parties to the AC, intended to achieve ade-
quacy of the legal dispute settlement mechanisms
to the complicated and vigorous economic
processes of our times, inter alia through intro-
duction of fast proceedings and updating of the
evidentiary procedure.

The AC at BCCI has always paid great attention
to the key aspects of arbitrator ethics: arbitrators’
independence and impartiality and the practical-
ly significant correlation between the rules of pro-
fessional ethics, which arbitrators must comply
with in their capacity as lawyers and experts in
other fields, on the one hand, and the special rules
of arbitrator ethics, on the other. In this sense, the
admissibility of sitting judges to act as arbitrators
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AC mpu BTTIIT e Bp3cTaHOBeH Iipe3 1953 1. (rbp-
BOHAYaJTHO IMeHYBaH BBHITHOTbproBcKka apbut-
pakHa KOoMuCKd). BrocnencTsme MHCTUTYLMSITA
Ce pa3BuBa OT TaKaBa C IIpeobJiamaBaliia 3aIbil-
XITeJTHa KOMIIETEeHTHOCT IIO JleJla MeXIy opra-
HM3allMM OT CTpaHWUTe-YIeHKM Ha ToraBalllHMS
CopBeT 3a MKOHOMIYECKa B3alIMOIIOMOIT] [0 JTHe-
mreH geH, korato AC npu BTIIII mpencrasnasa
MoJiepHa MHCTUTYLIMS, OpTaHU3MpaHa U JIeliCTBa-
ITTa ITO CBETOBHMTE CTaHOAPTY 3a JJOOPOBOJIEH MH-
CTUTYIIMIOHEH apbuTpax.

OcobeHO 3HAUMMO € MHCTUTYIIMIOHHOTO M3Ipax-
IJaHe U IMOCTeIeHHOTO YChbBhPIIeHCTBaHe Ha IIPO-
eIy puTe, KOMTO 0DYyCIaBIAT OrpOMHATa poJis Ha
AC npn BTIIIT B chBpeMeHHOTO ITpaBOpasiaBa-
He B bbrirapmsa. Karo monmoxmnteneH ¢akTop B
Tasy HacOKa cJlefiBa Ja ce OoT4eTe IIOCTUIHaTaTa
IIPUEMCTBEHOCT MeXITy TIOKOJIeHMSITa ¥ 0CODbeHO
Ch3fazieHaTa B MOCJIEIHNATE TOIVHU Bb3MOXHOCT
3a HaBIM3aHe Ha CIeIVaIiCTy apouTpu OT Mila-
IOTO TIOKOJIeHMe B paboTaTa Ha MHCTUTYIVSTA.

CpBpeMeHHOTO pa3BUTHe Ha apbuTpaxa e cBbp-
3aHO C MOIEPHM3MPAHETO Ha TEeXHOJIOTMITa Ha
apbuTpaxxHU IpoIeC M KOHKPETHUTE IIPOIIemy-
pY, BKIIIOUMTEIIHO 4Ype3 KOMIIOTbpU3alus I
eJIeKTPOHEeH JOCTHII Ha cTpanuTe 10 AC, KakTo 1
€ HacoueHO KbM IIOCTUTraHe Ha aJleKBaTHOCT Ha
MeXaHM3MMITe Ha paspelllaBaHeTo Ha IIPaBHM CIIO-
pOBe II0 OTHOIIIeHNe Ha CJIOXKHWTe ¥ OypHU CBbB-
PeMEeHHI MKOHOMIYECKM IIPOLeCH, BKITIOUUTETHO
upe3 BBBEXIAHETO Ha OBp3M IpOM3BOICTBA U
OChbBPEeMEeHSBaHeTO Ha peXlMma Ha JOKa3BaHeTo.

B AC mpu BTIIIT BuHarm ce e 0bpbIITaio ToIsimo
BHIMaHMe Ha OCHOBHWTE acIeKT! Ha apbuTbp-
CKaTa eTMKa — He3aBUCMMOCTTa 1 be3npucrpact-
HOCTTa Ha apbuTpuUTe M MPaKTUYECKM Ba>XHOTO
CHOTHOIIIEHNE MeX]y ITpaBWiIaTa 3a IIpodecruo-
HaJTHa eTuKa, Ha KOUTO apburpure ca momumHe-
HJ, B Ka4eCTBOTO CM Ha aJiBOKaTH, eKCIEePTH B
Opyru obrmacTy OT egHa CTpaHa, U CIIeIVaHuTe
IIpaBWIIa 3a €TUKa Ha apbuTpu — oT apyra. B To3n
CMICBII 0CODEHO BaXXeH € BBIIPOCEHT 3a IOMyCTH-
MOCTTa JeVICTBaIlM ChIUM Jla ydacTBaT II0 fena
KaTo apburpu. B xpaitHa cmeTKa OCHOBHa pOJIS C

13
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in cases is a particularly important issue.
Certainly, the human factor has a particularly
important role to play in ensuring a fair hearing
and award accepted by both parties, because

“arbitration is only as good as the arbitrators who
handle it.”

The numerous advantages of arbitration proceed-
ings include their indisputable speed: this is a sin-
gle-instance procedure, compared to the three-
instance court procedure, and far more expedi-
tiously provides the litigants with a valid ground
for execution. Besides this, the arbitration court
offers transparency, due process of law, and high-
ly qualified arbitrators assigned with the hearing
of arbitration cases, including selection of an arbi-
trator from a list of foreign arbitrators.

Taking into account the role and potential of the
arbitral institution in the debate on the reform of
commercial justice, especially in view of the logis-
tical impediments to the establishment of special-
ized commercial courts, the proposal that the
State places commercial disputes under the exclu-
sive or non-exclusive jurisdiction of the arbitral
institution through the relevant legislative frame-
work is well worth considering.

The presentation above undoubtedly asserts the
AC at BCCI as a leading and most authoritative
arbitral institution in the Republic of Bulgaria,
playing a steadily growing role in the Bulgarian
system of administration of justice.
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oryen, OCUIypsIBaHETO Ha CIpaBeIMB MPolleC U
pe3ynTat, KOUTO ce IIpyemMa OT JIBeTe CTpaHM, UI-
pae mepcoHATHUAT (pakTop, 3amoTo “Apburpa-
XBT € TOJIKOBa HOOBp, KOJIKOTO ca HobpM ydacT-
BaIlIMTe B HETrO ap6MTpM.”.

Cpen, mHOTObBpOVTHNUTE IpeOyMMcTBa Ha apbur-
PaXXHOTO IIPOM3BOICTBO e be3criopHaTa My 6Bp-
3MHa — TO € €JHOMHCTAaHIIMIOHHO 11 B CpaBHEHNE C
TPUMHCTAaHIIMIOHHOTO C"blIe6HO IIpOon3BOACTBO
MHOTO T0-6Bp30 OcurypsiBa Ha yJaCTHUIINTE B
Impolieca TOJHO M3ITHIHUTEIHO OCHOBaHMe. Ap-
bUTpaXHMAT CB]I, IIpesyiara OCBeH ToBa TpaHCIIa-
PEHTHOCT, CIipaBedjIMB IIpOLeC M BMCOKO KBaJll-
¢urtupany apbuTpy, Ha KOoUTO Ha ObIe Bb3Tara-
HO IIpaBOpa3laBaHETO IO apbuTpaxHM mena,
BKJTIOUMTEJTHO Bb3MOXHOCT 3a U300p Ha apouTHp
OT JINCTa C Uy>XJIecTpaHHM apbuTp.

Orunranku porndra 1 oTeHIIMasa Ha ap6MTpa>K—
HaTa MHCTUTYIMS B IIpolleca Ha ObCHXJaHe Ha
pedopmaTa B obracTTa Ha THPTOBCKOTO IPaBO-
pasmaBaHe, 0CODEHO KaTo ce MMaT IIpedBI/I MaTe-
pHuaTHO-TEXHNMYECKUTE TPYOHOCTU 3a Cbhb3daBaHe
Ha crienmarmspalnn TbproBCKM CbOMIINIIA, II0O-
Kperla 3aciTy>XkaBa IIpeJIOXeHIeTO UYpe3 ChbOTBeT-
Ha 3aKOHOJIaTeJIHAa pamMKa JIbpXaBaTa Jla Bb3JI0-
X1 Ha apbuTpaXKHaTa MHCTUTYLIMSI, B TOBA UMCIIO
U3KITIOYNTENTHO, IIpaBOpasiaBaHeTo IO ThProBC-
KM CITIOpOBe.

Bcudko mM3noXeHO mO-Tope De3CIOpHO YTBBPX-
nasa AC npu BTTIIT xaTo Bomellia 1 Hall-aBTOPU-
TeTHa apbuTpaxHa WMHCTUTYIMS B Pemybmmka
benrapua ¢ HenmpekbcHaTO HapacTBallla poisd B
OBrrapckaTa IpaBopasmaBaTeIHa CUCTEMA.
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Pressing Need for Amendments to the
Privatisation Act 1
Viadimir Penkov

In Issue 6 we presented the amendments to the
terms and conditions of privatisation as intro-
duced by the new Privatisation and Post-
Privatisation Control Act (PPCA), adopted 23
February 2003. Based upon the practical experi-
ence accumulated since its adoption, we are now
in a position to distinguish between the positive
changes made in it and those that have failed to
serve their declared purpose.

Above all, there is a marked positive tendency
towards maximum transparency, equal opportu-
nity for all, predictability and expeditiousness of
procedure, which is all of great significance for
building investor confidence.

Indeed, declaring all companies with a State-
owned equity share as being ex lege subject to pri-
vatisation, without a separate procedure (Art. 3
para 1) and the promulgation of the Privatisation
Agency as the sole competent body where ongo-
ing procedures on all privatisation agreements
should be concentrated (Art. 12), is a step in the
desired direction. It definitely brings clarity and
transparency regarding the assets subject to pri-
vatisation, while ensuring that identical criteria
be applied in implementing the procedures.
While as regards the practical advisability of the
assigning of post-privatisation control (i.e. control
of the fulfilment of commitments undertaken by
the investor) to a separate agency, a sufficiently
grounded conclusion could hardly be made at
this point (there are, in fact, valid arguments both
if favour and against it), the facts outlined below
undoubtedly call for amendments and supple-
ments to the currently applicable provisions of
the law:

1. We believe that the provision of “direct
negotiations with a potential investor” should be
re-introduced as an independent method. The
dropping of this provision has not contributed
in any way towards greater transparency,

1 The Privatization and Post-Privatization Control Act

1990
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Hano>xurenau npomeHn B IpMBaTU3alIOHHMS
3aKoH 1
Baagumup Ilenkob

B bpo1t 6 Ha BecTHUKA IIpeNCTaBUXMe U3MEHEHN-
dTa B yCJIOBUSTA Ha IIpMBaTU3allNsITa, BbBEIeHN C
HOBIY 3aKOH 3a NpMBATU3ALVS U CIIeONpUBaTH-
sarmoned koHTpon (3I1CK) ot 23.02.2003 r. Ha
basaTa Ha HaTpyHalaTa ce MeXIyBpeMEeHHO
IIpaKTMKa, MOXeM JIa OTCeeM IIOJIOXKWUTEITHUTE
IIPOMEHN OT Te3), KOUTO He MoXaxa Ia M3IIbI-
HSIT CBOETO IpeIHa3HaYeHNe.

IIpeny BcMUKO e MOJIOXUTEIeH CTPeMeXBT KbMm
MakcMMarnHa TpaHCIapeHTHOCT, paBHOIOCTaBe-
HOCT, IIpelCKasyeMOCT ¥ Obp3MHa Ha IIPOLeNy-
pUTe, KOETO € OT TOJIIMO 3HadyeHMe 3a TOBepUeTO
Ha MHBECTUTOPUTE.

IericTBUTETHO ObSIBIBaHETO Ha BCUYKY IPYKeCT-
Ba C IbPXKaBHO yuacTue ex lege, be3 oTmenHa mpo-
Lenypa, 3a mpuBatuzanyd (wi. 3, an. 1) u obsss-
BaHeTO Ha ATeHIsITa 3a IIPUBaTU3AIMS 34 eIVH-
CTBEH KOMIIETeHTEH OpraH, B KOITO Ce ChCpemo-
TOYaBaT BCUYKM NPUBATU3ALVOHHN COEIKM (1.
12), ca xpauka BBB BUsMpaHaTa I10coka. Tosa om-
penesieHo Ch3aBa 9CHOTa U IIPO3PavHOCT OTHOC-
HO 0DeKTNTe, KaKTO ¥ OCUTYpsIBa IIPMIIOXKEHIETO
Ha eJHaKBU KpUTEPUN B IPOBeXIaHeTO Ha IIpo-
nenypure. JJoKkaTo 3a camoTO OTHeNIIHe Ha IOCT-
IIpMBaTU3AIMOHHNS KOHTPONI (KOHTPOITBT II0 M3-
ITbJIHEHNMeTO Ha MOeTUTe OT MHBEeCTUTOpa aHra-
XIMMEHTH) B OTHeJIHA areHIMs He MOXe OT IJIef-
Ha TOYKa Ha ITpaKTHKaTa Ollle Ja e HallpaBy JT0C-
TaT'BYHO OOOCHOBAHO 3aKJIIOUeHIe OTHOCHO Iiele-
CbODpasHOCTTa (HOBOIM MMa U B TIBETe IIOCOKM),
TO 3a ITOCOYEHNUTe IIO-TONTy ODCTOSITeNICTBa KaTe-
TOPUYHO MOXe Jla ce MpernopbyaT U3MEeHeHUs U
TOITHIIHEHNSI B CeTa IIeVICTBAIIINTE Pa3Iopenomn:

1. Cunrame, ue cjreBa OTHOBO A ce BbBeme KaTo
CaMOCTOSTelleH MeTol, “IIpeKuTe IIperoBOpu C
noTeHnuaseH Kymnysad’. OTnagaHeTo Ha TO3MU
MeTO], C HUITIO He JI0BeJe 110 IO-TOJIIMa ITpo3pad-
HOCT, Obp31Ha U epeKTUBHOCT B IIPUBATU3ALINSI-
Ta. [Tpy msnonsBaHeTo Ha OCTaHaAINTE METOLOU
po-

4ecTo Ce BKIIIOYBAT W IIPEeroBopu,

A,
p

1 3akon 3a np (3auuoHen konmpon

Bayua u
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expeditiousness or effectiveness of the privatisa-
tion procedure. The application of any of the
other methods often subsumes negotiations,
which, however, remain unregulated, raising
doubts as to whether the transparency and equal
opportunity requirements are indeed met. Rather
than drop the negotiations provision, it is neces-
sary to enforce clear-cut rules governing such
negotiations, with binding deadlines, proper
record-keeping, and avoidance of conflict of inter-
ests through the parallel conduct of negotiations
by the Agency. It is only then that negotiations, as
a method in its own right, will be able to meet
most fully the specific conditions of each privati-
sation agreement, thereby not just protecting to a
maximum extent the interests of the State but also
ensuring transparency of procedure. While the
most indisputable privatisation agreements of the
past, which are also the most successful, were
concluded using none other but the direct negoti-
ations method, in the past 2 years not only unjus-
tifiable delays are observed in a number of large
privatisation procedures but also relations
between parties are marred by controversy.

2. It is quite obvious that dropping the legal pro-
vision of re-negotiating was not appropriate. The
Post-Privatisation Control Agency will continue
to be more and more overwhelmed by hundreds
of non-fulfilment lawsuits, which would hardly
contribute much towards boosting the country’s
image. And this is not because an investor in
good faith may be against taking responsibility in
the event of guilty non-fulfilment of assumed
obligations, but on account of cases where the ful-
filment of these has either been rendered impos-
sible by objective circumstances, or is economical-
ly unjustified or detrimental to the Company.
When, for example, unforeseen changes have
occurred in the economic development of the
country or of a given sector, i.e. the so-called
‘business frustration” towards the fulfilment at a
given stage of obligations assumed in advance is
faced, it may be necessary to provide a legal
opportunity for the Privatisation Agency and the
buyer to re-negotiate (even reschedule) by mutu-
al consent the commitments undertaken between
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BEXIIAHETO Ha KOUTO OT CBOSI CTpaHa OCTaBa He-
perlaMeHTHpPaHO ¥ C TOBA IOpaXia ChMHEHUS
OTHOCHO IIPO3PavYHOCTTA ¥ PaBHOIIOCTaBEHOCTTA.
ITo-ckopo e HeobXomMmoO Ha ce Chb3mamaT SICHU
IIpaBWIa 3a IPOBEXIAaHeTO Ha IIPeroBopy, ¢ 0b-
Bbp3Balllyi CPOKOBE, HAJIJIEXXHO IIPOTOKOIPaHe I
usbgrsaHe Ha KOH(l)J'H/IKT Ha MHTepecu Ype3 YCIIo-
PEeIHOTO MM IIPOBeX[IaHe OT CTpaHa Ha areHIys-
Ta. ToraBa, IperoBopmure KaTO CaMOCTOSITEIEH
MeTOJI, Hai-TOYHO Ille MOraT [a OTrOBapsIT Ha
cnenMPUUIHNTE YCIOBUS Ha AajeHa cresika, KaTo
II0 TO3Y HaYMH MAKCHUMAJIHO O'bIaT He caMo CbX-
paHeHN IbpXXaBHUTE MHTEPeCH, HO U Ce FTapaHTH-
pa mpospavHOCTTa Ha mporenypara. Har-besc-
HOPHUTE COENKY B MUHAJIOTO, KOMTO Cera ce OIl-
penendar U KaTo Hal-yCIeIIHy, ca 61 UMEHHO
II0 MeToJla Ha IPeKNTe IIPEroBOpH, TOKATO IIpe3
HOCTIETHNTE 2 TOOVHY Ce 3aberi3Ba IIpy peaniia
TOJIEMM CHIEJIKM He CamMO HeoIIpaBIaHO 3abaBsHe,
HO ¥ CIIOPHOCT Ha B3aMMOOTHOIIIEHNUSITA.

2. CpBcem be3cIOPHO e, Ue OTIaaHeToO Ha IIpaB-
HaTa Bb3MOXHOCT 3a MpeJoroBapsHe e HecIo-
IyunuBO. ATeHIMsITa 3a ClellpuBaTU3alliOHeH
KOHTPOJI BCe IT0Beye e ce 3aTPyIIBa CbC CTOTUIIN
Iera 3a HeM3IThJIHeHNe, KOeTO efiBa JIM 1Ie ce OT-
pasy blTaronpuaTHO BBPXY MMIIKa Ha CTpaHaTa
Hu. V TOBa, He 3aII0TO eIVH JOOPOCHBECTEH VH-
BEeCTUTOP € MPUHIIUIIHO IPOTUB OTTOBOPHOCTTA
[PV BUHOBHO HeM3IIbJIHeHNe Ha IOeTUTe 3abil-
XeHMs, a 3apajay cllydanTe, B KOUTO U3ITbIIHEeHN-
€TO e CTaHaJIO WM HeBB3MOXHO Iopaay obex-
TUBHM ODCTOSITENICTBA, MM MKOHOMMUYECK! He-
CBCTOSTEIIHO M BpefHO 3a apyXecTtBoTo. Koraro
Hampumep B MKOHOMMUYECKOTO PpasBUTHE Ha
CTpaHaTa MM JafdeH OTPachil Ca HaCThIIVIN Hell-
penBUOeHN M3MeHeHMs, T.e. € Hajule T. Hap.
“cTomaHcKa HEMOHOCMMOCT” 3a M3ITBbJIHEeHUe Ha
IIpeJBapUTEeIHO 3aJI0XeHUTe 3abIDKeHN 3a Jla-
IeH MOMEHT, e HeobXOmMMOo [1a CBIIecTByBa
IpaBHa BB3MOXHOCT All 11 KyIyBauBT 110 B3anM-
HO ChbITIacue [a IIPeforoBapsaT (BKIIIOUMTEIHO
pascpouaT) noetutTe aHraxmumenTtu. Tosa ce oT-
Hacd, KaKTO JI0 MBITbJIHEHMEeTO Ha MHBEeCTULIVIOH-
HaTa IIporpama, Taka 1 IIo IIporpamara 3a Tpyo-
Ba 3aetocT. [Ipu ToBa AIl me mma BB3MOXHOCT
Ia OTCTOsIBa He camo GpOpMaIIHO IbpXXaBHNUTE MH-
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them. This holds true of the fulfilment of both the
investment and the employment programs. In
such circumstances, the Privatisation Agency will
be in a position not only to uphold, pro forma, the
interests of the State, but also to contribute
towards the consolidation and optimum develop-
ment of the respective companies. Adopting a dif-
ferent approach would imply a tremendous risk
of hundreds of privatised companies being
mechanically lumped together in a group of
insolvent entities, subject to bankruptcy proceed-
ings. Such a privatisation philosophy is indeed
hard to subscribe to. Therefore, when material
reasons are in evidence, the privatisation agency
must have the legal tools to respond in an ade-
quate way, especially since such cases are typical
of small and medium-sized enterprises, which are
not always in a position to afford the best consul-
tants, but are indispensable as the backbone of the
economy.

3. With a view to building legal confidence, in
addition to accountability of the buyer in regard
to the fulfilment of its assumed obligations, the
law should also provide an obligation for the
Post-Privatisation Control Agency to respond
explicitly (e.g. within 30 days) to the buyer’s
report, and in the event of non-response within
the statutory deadline, the report should be pre-
sumed tacitly approved. This would put an end
to the old practice where buyers are left for years
under the wrong impression that they have ful-
filled their commitments, whereas it suddenly
turns out, as a result of a belated inspection, that
they are to be held liable for a long-past violation
of the privatisation agreement. This often places
an otherwise conscientious buyer at a disadvan-
tage since, had it known on time that its report
had been rejected, such a buyer would have taken
steps in due course to rectify its conduct and thus
minimize its liability.

4. With a view to improving the buyer’s legal
security, we believe that the previous § 6 of the old
Privatisation Act, providing for a 6-month statute-
barred period for notification about any claims
against the privatised company, should be
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Tepecy, HO HeVICTBUTEIIHO Jla CLIOMOTHe 3a KOHCO-
IMJanysTa M ONTMMAIHOTO pasBUTHE Ha ChOT-
BETHUTEe THPTOBCKM IpyXecTBa. [Ipyr nmomxon bu
O3Ha4aBaJl OTPOMEH PUCK 3a CTOTULM IIpUBATU-
3VMpaHM IPYy>KeCTBa da O'bIaT M3KyCTBEHO XBBHpIIe-
HU B IpyIlaTa Ha HeIUIaTeXOCIIOCODHM, ToyIeXa-
I Ha obgBIBaHe B HECBCTOSTENHOCT. Emsa ym
MOXKe J1a ce CIiofieny Takasa ¢puirocodpusl Ha IIpu-
BaTM3alys. 3aToBa, KOraToO ca Hajuile BaXkHMU
NPUYVHY, IPUBATU3AlMOHHNAT OpraH TpsbBa ma
pasmornara ¢ IpaBHa BB3MOXHOCT Jla pearupa
aJleKBaTHO, OCODEHO cJlef KaTo Te3M CIIydam ca
TUIMYHY 32 MaJIKUTe M CpefqHU IpeIIIpuUaTs,
KOMTO He BMHArM CU IIO3BOIBAT Hal-IoOpuTe
KOHCYJITAaHTH, HO ca OCODEHO BaXXHM KaToO I'pbb-
HaK Ha MKOHOMUKAaTa.

3. C ornen ch3gaBaHeTO Ha MpaBHA CUTYPHOCT,
HapeJl, CbC 3aIbIDKeHMITa Ha KyIlyBaJa B oIlpefe-
JIeH CPOK Jla OTYMTa M3IThJIHEHMeTO Ha IOeTUTe
3aIBJDKeHNs, clleflBa Ja ce IpedBUIN 3albiKe-
HIe 3a AreHIMITa 3a CJledNpUBaTHU3alMOHEH
KoHTpoI (Harpumep B 30 IHeBeH CPOK) M3PUYHO
Ia OTTOBOPH, a aKO He CTOPM TOBa, Jla ce CUNTa, Je
MBITUAIIVBO € OfOobpIIIa mpencTraBerus oTueT. I1o
TO3Y HaUMH I1le ce OTCTpaHM ITpaKTUKaTa, FOIHA
Hapej, KyIyBaubT J1a CM MUCIH, Ue e U3IIbIHWUII
aHTaXXVMEeHTHTe, a Jja ce OKaxe, 4e IpY 3aKbCHsI-
JaTa IpoBepKa, TOOVHM cilef] IMpedIoIaraeMoTo
HapyllleHne, My ce ThbpCU OTTOBOPHOCT 3a OT/IaB-
Ha OTMMHa repuof,. ToBa yecTo mocTapst 1obpo-
CHBeCTHMS KyIlyBad B HEU3TOJHO IIOJIOXEeHMe,
TBI KaTO, aKO D1 3HaeJI, Ue He ce IpyUema oTdeTa
MY, TOVI bU B3€JT HaBpeMe HeObXOIMMUTe MEePKI
3a TOBa, KaTO MMHMMM3Mpa pa3mepa Ha HeyCTON-
KITe.

4. C ornepn mpaBHaTa CUTYPHOCT Ha KyIlyBaya,
cunMTame, 4ye MPeOuIIHMI § 6 OT cTapus 3aKOH,
HNpenBrKuay 6 MecedyeH MPeKIIy3MBEeH CPOK 3a
yBeIOMsIBaHe OTHOCHO B3eMaHMs K'bM IpUBaTH-
3UpAlllOTO Ce NpeanpuaTHe, ciefgsa OTHOBO Ja ce
BbBege. [IericTBUTeTHO pUCKOBeTe OTHOCHO €BeH-
TyaJIHUTe B3eMaHM¢ CjlellBa CIIpaBelyIMBO Ja ce
barmaHcHpaT MeXOy KpemouTOpuTe M KyIlyBada.
Hecnpasennuso 11e bpme obade, BMeCTo Kpenu-
TOpa, KOMTO He € aKTUBEH B 3alllUTaTa Ha cobCT-
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re-instated. Indeed, risks arising from any poten-
tial claims should be balanced in a fair manner
between the creditors and the buyer. It would be
unfair, however, if instead of the creditor, which
failed to act in protecting its own interests and to
state its claims within 6 months from the initiation
of the procedure (or, respectively, from the adop-
tion of the amendments to the Act), a situation
would arise where the buyer would suffer all the
consequences while being unable to protect itself.
Such a balanced risk can be achieved by providing
a fair statute-barred period for notification of
claims.

5. In the light of many cases recorded in actual
practice, the conclusion can be drawn that internal
coordination and collaboration between the
Executive Boards and the Supervisory Boards of
both agencies remain problematic. These difficul-
ties arise, in part, from the vague criteria of restrict-
ing their respective competencies, which is often to
the detriment of buyers, directly affecting their
views of the investment climate. Practice shows
that often both Supervisory Boards, probably
invoking the legal provision allowing them to con-
trol the operation of the respective Agencies, go
beyond the scope of their prerogatives, in fact
interfering in an unacceptable way with the affairs
of the respective Executive Boards, therefore prac-
tically blocking their functions. Both Supervisory
Boards perform important tasks in regard to bud-
geting and observance of the internal regulations,
as well as in regard to controlling the lawfulness of
Executive Boards operation. Any decisions based
solely on expedience, however, should be consid-
ered as being against the law. This, in turn, neces-
sitates amendments to the Privatisation Act that
may go as far as challenging the advisability of the
very existence of Supervisory Boards, once collec-
tive executive bodies are introduced in both
Agencies.
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BEHITe CU MHTepecy U He 3asBsBa Hallpumep B 6-
MeceueH CPOK OT OTKpMBaHe Ha IIpolenyparta
/ pecrieKTUBHO, OT NIpYeMaHeTO Ha M3MeHEeHIETO
Ha 3aKOHa,/ CBOWTe IpeTeHIMM, Ja CTpana KyIIy-
BaubT, KOMTO HIMa BB3MOXHOCT JIa ce 3aIllUTIH.
Tosu bamanc Ha pucka ce IMOCTUra MMEHHO Upe3
BBBEXIaHeTO Ha CIIpaBelJIB MPeKITy3UBeH CPOK
3a yBeIlOMJICHMe.

5. IlpenBua Ha MHOTO Ciayday OT IpaKTHUKaTa,
MOXe IIa Ce 3aKJIIOYM, Ye Bce Olle e mpobiema-
TUYHO BBTPEIIHOTO CETPYIHNYEeCTBO MexXy 13-
mwbaHNTeNnHNTe chBeTn /VIC/ n HansopuuTe cb-
Betu /HC/ B pBere arennym. OTyacTu Te3u
TPYOHOCTM BB3HMKBAT OT HESICHUTE KPUTEPUN
OTTpaHMYaBalllyl TeXHUTe KOMIIeTeHIIN, a TOBa
YeCTo € B yUIbpD Ha KyIlyBauuTe U IPSIKO BIIVSIE
BBbpPXY OLIEHKMTe Ha MHBeCTUIIMOHHMS KIIMMAaT.
IlpakTukaTa mokassa, 4e yecto u gsara HC, Be-
POSITHO IT030BaBaliKyl ce Ha IpefBuieHaTa B 3a-
KOHa BB3MOXHOCT Ja KOHTpOIMpaT IeMHOCTTa
Ha CbOTBETHUTE aTeHIINM, U3I13aT U3BbH CBOUTE
IIpaBOMOIINS, BCHIITHOCT HamecBaliKI ce I10 He-
IOOIyCTMM HauMH B paboTaTa Ha CHOTBETHUTE
NC, xonuto mpakTmdecku ce bnokmpat. V nBara
HC mmar BaxxHU! 3amaun 110 OTHOIIIEHNe DIomKe-
Ta ¥ BBTPEIITHNUTE IIpaBWiIa, KaKTO M KOHTpOJIa 10
3akoHOCBPOOpasHocTTa Ha VIC. Benuku perteHust
TIO IIeJTeChobpasHOCT obadve, clenBa fa ce THIIKY-
BaT KaTo ITpOTMBO3aKOHHN. ToBa Hanara cbOTBeT-
HI M3BMeHeHMs B 3aKOHa, KaTo 10 IPMHUIMNII TOPK
MOXXe Jia ce TIOCTaBM BBIIPOCHT OTHOCHO Iieflech-
obpasHOCTTa M300II0 Ha CBIECTBYBaHETO Ha
HansopauTe cbBeTH cjlef] BbBeXIaHETO Ha KO-
JeKTUBHY UBITHJIHUTEJIHY OpraHM B areHIIMNTe.
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Bulgartabac — Is the New
Strategy Successful?l
Vladimir Penkov

Milena Gaidarska

In the wake of two unsuccessful
procedures for privatisation of
the holding company due to the
obvious reasons that it concen-
trates diverse activities, some of
which are untypical for the
strategic investors, it was only
logical to expect a new strategy that would pro-
vide more attractive conditions to encourage the
participation of strategic investors, as well as
opportunities for larger proceeds from the pri-
vatisation process.

Therefore the strategy proposed by the Council of
Ministers builds on the “piecemeal” approach, i.e.
to have the companies within the holding priva-
tized separately.

The plan suggests that the first ones to be
privatized are the most attractive companies
(Sofia BT, Blagoevgrad BT, etc.), which are of
special interest to investors specializing in the
cigarette production but not in the tobacco
processing business. This approach is expected
to heighten the interest of investors, to create
genuine competition among potential buyers
and, of course, to maximize the proceeds from
the privatisation deal. In this context, we believe
that the suggested approach will really bring
about the privatisation of these profitable enter-
prises at a good price.

However, it is still disputable as to whether the
privatisation technique provided for the sale of
the enterprises in the holding company is legiti-
mate, taking into consideration the existence of
special rules for the privatisation of enterprises
related to the national security. Besides, it is
disputable whether it is cost efficient to have the
proceeds from their privatisation returned to the
holding company in order to restructure and
rehabilitate it. The holding company, although

1 This article is based on the draft strategy for the privatisation of Bulgartabac Holding as proposed
by the Council of Ministers

September-December 2003

MHEHUA

bynraprabak xomouHT — ycIeIHa I e HoBaTa
crparerua?!

Baagumup Ilenkob

Muaena Intigapcka

Cren Bede 1Be HeYCIIeIITHN ITPOLIeAY Py 3a ITpUBaTH-
3alys Ha XOJIMHTa, O4eBUIHO IOpaay KOHIIeHTpa-
LVITa Ha pas3iMaHy 110 BUI, JeVTHOCTH, YacT OT KOU-
TO HeTUIIMYHM 3a CTpaTerm4ecKuTe MHBECTUTOPH,
Oe JTOrMYHO Ia ce O4akBa M3pabOTBAHETO HA €THa
HOBa CTpaTerys, KOSIToO OT e[JHa CTpaHa J1a OCUTYpH
MO-aTPaKTUBHM YCIOBMSI, CTYMYIIMpAIIM ydacTue-
TO Ha CTpaTermJecKy MHBECTUTOPM, a OT Ipyra
CTpaHa — BB3MOXHOCT 3a IIOCTUIaHe Ha ITO-Tobpu
$MHAHCOBY MOCTBITIEHMS OT IIpUBaTH3allITa.

3aToBa OCHOBHATa JIMHMS, BBPXY KOSITO Ce Tpafy
npemyiokeHaTa OT MUHUCTepCKM CBbBeT CTpaTe-
Iy, e IIpMBaTU3alysITa Ha XOJIAVHIA [1a Ce U3Bbp-
um “Ha nap4ye”’, T.e. pyXKecTBaTa B paMKIUTe Ha
XOJIIVHTIA Jla ce MpofaBaT OTHETHO.

ITbpBOHAUAIIHO ce IUIaHMpa OCBIIEeCTBIBAaHeTO Ha
npomaxbaTa Ha Hal-aTpaKTUMBHUTE IpeNIIpUs-
g ot xonauara (Codua BT, braroesrpan BT u
Ip.), 32 KOUTO MMa M3paseH MHTepeC OT MHBeCTH-
TOPM, CHelMaIM3paHy B IUTapeHOTO IIPOU3BOM-
CTBO, HO He U B TIOTIOHOIpepaboTBaTeTHIs 613-
Hec. OvakBa ce TO3M IOIXO[ MTa JOHece IIOBUIIeH
VHBECTUTOPCKM MHTepeC, peajHa KOHKYpPeHIS
MeXTy KaHOUIATHUTe 3a KyIlyBaul, 1 pasbupa ce,
IO-I00pM $MHAHCOBY IOCTBIUIEHNS OT IIPUBATH-
3aruaTa. B Tasu Bpb3ka cunmtame, 4e BB3IPUETU-
ST IOAXOIL, BEPOSITHO NIeVICTBUTEIIHO I1le ToBede 00
peatHy CHeJIKM II0 OTHOIIIeHNe Ha Te3U IedellyB-
I IPeIIPUITHS M TO CKIIIOYeH! Ha Hobpa IleHa.

Huckycnonen obade ocTaBa BBIIPOCET Jaiii Ipel-
BUJIEHVST B CTpaTeryusITa Ha4uMH 3a IIporakbaTa Ha
HPeNIIPUSITISITa OT XOJJIVMHTa € 3aKOHOCHODpaseH,
KaTo ce MMa TpelBul, HaIMIMeTO Ha CIelyaIHu
IIpaBIIa 3a MpMBaTU3alNS Ha IPeIIPUSITI, CBHP-
3aHM C HaIMOHajIHaTa cUrypHocT. OcBeH ToBa e
CITIOPHO JIOKOJIKO € MKOHOMIYECK I1eJ1eChobpasHO
MOy YeHNTe OT ITpuBaTU3alliITa Ha aTpaKTUBHIATE
Ipy>kecTBa CpeJiCTBa Jla ce BbpHaT B XOJIIMHTa 1 J1a
e MBIIOJI3BAT 32 HETOBOTO MPeCTPYKTypUpaHe I 03~

1 Cmamuama ce 6azupa na npegaokenua om Munucmepcku cobem npoekm 3a cmpameeud 3a npu-
Bamusayua na Byaeapmabak Xoagune
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restructured, may well fail to fetch a good price
because it will no longer include its most attrac-
tive enterprises, while the restructuring will
probably absorb a substantial portion of the pro-
ceeds from their privatisation. In this regard, one
may doubt as to whether the proceeds from the
privatisation can be invested in a way that will
adequately increase the market price of the
remaining enterprises and thus increase the
price of the holding company as a whole.

What is the essence of the new strategy?

The strategy provides for a preparatory phase, in
the course of which the holding company will be
restructured along two major lines: (i) re-
organisation of companies as fully independent
business entities; and (ii) development of a new
system of management and flexible relationships
with the subsidiaries.

The establishment of companies as independent
business entities will largely depend on the
transfer of cigarette brands and licenses from the
holding company to the subsidiaries that
continue to use them on the basis of licensing
agreements. It is recommendable that a thorough
analysis and careful selection be made in order to
avoid possible future conflict of interest, where
different potential buyers bid for the individual
subsidiaries. Another pertinent recommendation
is to grant the respective companies exclusive
rights to use the brands, without any right of the
holding company to use them.

The intended changes of the corporate
governance system include the introduction of a
two-tier system with a Managing Board and a
Supervisory Board. The strategy assigns the
Supervisory Board of the holding company with
the crucial role in the upcoming privatisation
process. This is one of the most disputable aspects
of the strategy.

What will be sold initially will be the shares that

the holding company has in some individual
profitable enterprises rather than the share or

20
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npapsiBate. ChIIeCTBYBa U PUCK XOJIIVHIBT, MaKap
U IIPeCTPyKTypHpaH, HO OCTaHaJI be3 Hall-MHTepec-
HUTe CU TIPY>KeCTBa, TPYIHO J1a Oblle MpoyameH Ha
nobpa IIeHa, KaTo 3a MPeCTPyKTYPUPAHETO MY IIle
OBpIaT M3pasxomBaHM BEPOSITHO HE MAJIKV CYMI OT
HOJTyYeHuTe OT NpuBaTU3alysITa cpefacTsa. B tasu
Bp'b3Ka MOTaT J1a ce M3KaXaT CbMHeHMsI Jasiu HOmy-
YeHNTe OT NpUBaTU3aLSITa CPeICTBa MOTaT Jia ce
BJIOXAT II0 Ha4MH, KOMTO Aa YBeJIM4M aJeKBaTHO
IazapHaTa CTOMHOCT Ha OCTaHaINUTe IPedIIpusI TS
1 Ja JoBefie 10 NOBMIIaBaHe [eHaTa Ha XOJIMHTa.

B xakBo BCBHITHOCT C€ M3pasdBa HOBaTa C’I‘paTeI‘I/[ﬂ?

Crparernara npensirkia IOATOTBUTETIEH eTarl, B
pamKuTe Ha KOMTO JIa ce M3BBPIN IPeCTPyKTypu-
paHe Ha XOJIIVHTA B IBe OCHOBHU II0COKM: 1) 0boco-
OsgBaHe Ha OTHEIHWTE HPYKECTBa KaTO HAITBIIHO
CAMOCTOSITEITHY CTOTIAHCKY eIVHMI U 2) Ch3IaBa-
He Ha HOBa ClICTema Ha yIIpaBJieHMe Ha XOJHTa U
I'bBKaBM OTHOIIIEHMSI C ITbIIIepHUTE Ipy>XecTBa.

Ot cpImecTBeHO 3HauUeHue 3a 0bocobgaBaHeTo Ha
IOpy>XecTBaTa KaTO HE3aBUCUMO QyHKIMOHMpPA-
I IPEIIIPUSITHS € IIPEXBBPIITHETO OT XOJIIMHTA
Ha CbOTBETHWUTE IBIIEPHNU OPYXKeCcTBa Ha THp-
TOBCKIUTE MapKJi U JINIIEH3M 3a IIPOMU3BOICTBO Ha
LIUrapy, U3IOJI3BAHM OT Te3U OPY>KeCTBa U 10 MO-
MeHTa, Bb3 OCHOBA Ha JINIIEH3MOHHM CIIOpa3yme-
Hysl. [IpenoppUnTEHO € MpenBapuUTeIHO A ce
IIpelieHM Ha KOM JOpy>KecTBaTa KOM MapKM Ia ce
HIPeXBBPIISIT C OITIe] J1a Ce M3DerHe eBeHTYyalleH
Obmerr; KOHGIMUKT Ha MHTEPECH, aKo Ce SIBIT pas-
JIMYHM KyIlyBauyM Ha OTHENIHUTE Opy>XecTBa. B
Tasy Bp'b3Ka CPBIIO TaKa CJlefiBa Ja ce IIperopbya
Ha CPOTBETHUTE APY>XKeCTBa [a Ce MPeIOCTaBIT
M3KIIIOUMTENIHY IIpaBa 3a M3IOJI3BaHe Ha MapKu-
Te, be3 IIpaBO Ha XOJIIVMHIA Ja I'M U3IIOJI3BA.

IInanupanuTe MPOMEHN B CHCTemaTa Ha yIIpaBJle-
HIe Ha XOJIIVHTa BKJTIOUBaT BbBeX/IaHe Ha IByCTe-
IIleHHa CUCTema C yIIpaBUTeJIeH U HaJ30peH ChBeT.
Ha Hanm3opHMs cbBeT Ha XOJIMHTA, ChIJIacHO Iper-
JIOXeHaTa CTpaTervis, IpaKTU4ecK! e OTpeieHa Oc-
HOBHaTa POJId B IPeICTOSIINS IpUBaTU3allIOHEeH
rporiec. VIMeHHO TOBa e euH OT Hal-IMUCKyTUpa-
HITe aclleKTH Ha CTpaTerusTa.
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interest of the State in the company. Therefore,
this will not be a case of “privatisation” stricto
sensu but sale of financial assets under Article 28
of the Act. Hence, it is formally possible for the
assets to be sold by the Supervisory Board
without applying the special provisions of the
Act in connection with the privatisation of
enterprises related to Bulgaria’s national
security. But this should be done with the
approval of the Privatisation Agency or the
transaction may be assigned to the Privatisation
Agency itself.

Obviously, the procedure laid down in the
strategy is borrowed to a certain extent from the
privatisation process in the banking sector,
which is performed by the Bank Consolidation
Company that is not a government institution as
prescribed by law. However, the Bank
Consolidation Company has been established
specially for this purpose, while the case of
Bulgartabac is different. It provides for
untypical tasks to be performed by a body of an
ordinary commercial company and it is
controversial from the legal perspective to claim
that an existing company may be assigned
specific tasks beyond the scope of its subject of
activity. In the same vein of thought, it is logical
to conclude that one cannot rule out the
possibility for some attempt at circumventing
the law with a view to attaining the desired
results of the privatisation process. It is difficult
to justify the application of this artificial scheme
only with the existence of special statutory
provisions for enterprises related to the
national security, including Bulgartabac
Holding. Moreover, the application of Article 28
would render senseless the special provisions of
Chapter 7A of the Privatisation Act.

The issue at stake is whether it is legally
permissible for the strategy adopted by
Parliament to be assigned to a body of a
commercial company, notwithstanding the
declared intentions to ensure the political
commitment of the Supervisory Board through
the involvement of some political figures
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[TbpBOHaUaANTHO IpenMeT Ha Hpomaxba e Opmar
He IIpUTeXaBaHNTe OT IIbpXKaBaTa aKII B XOIIMH-
ra, a IpUTeXaBaHNUTe OT XOIIVHTa aKIV B OTIEITHIA
nederBII Apy>kecTsBa. C oIIes Ha TOBa IO CMIUCH-
Jla Ha 3aKOHa He MOXe Jia CTaBa Jyma 3a “IpuBaTh-
sarmst”’, a 3a Mpojaxba Ha (MHAHCOBU aKTUBH, IO
L. 28 ot 3akoHa. CrieioBaTeIHO OT IpaBHa INIeTHa
TOYKa POPMAITHO € JIOIYCTMMO Ipomaxbara Ha ak-
TUBUTeE TIa ce M3Bbpim oT HagsopHims ceBeT, bes ma
Ce TIpWIIaraT CIelaHNUTe pasnopendy Ha TO3M 3a-
KOH BbB Bpb3Ka C ITpuBaTHU3alysITa Ha IIpeIIIpus-
TSI, CBbP3aHM C HallMOHaJTHaTa CUI'YPHOCT Ha Bbii-
rapus. ToBa obaue TpsibBa [1a cTaHe ¢ paspellieHne
Ha ATeHIVd 3a NpyBaTHU3aIM, a €BEHTYalTHO MOXe
Ila O'blie BB3TIOXKEHO Ha CaMaTa areHIVsL

OueBniHO IIpeBUIeHaTa B CTpaTerysTa IpOoLey-
pa e 3aMMCTBaHa IOHIKBIE OT IpMBATU3AIITA B
baHKOBMSI CEKTOp, KOSITO CHITIACHO 3aKOHA Ce M3BbP-
IIIBa OT eIVH HeTbpXaBeH OpraH, KakBaro e baHko-
BaTa KOHCO/IaIOHHa Komaays. Camara barko-
Ba KOHCOIMIIAIVIOHHA KOMIIaHST obade e ch3faneHa
CIIeIarTHO 3a IeMITa, TOKATO CITydasT Ipy byrrapra-
bak e pasymruen. [ Tpy Hero Ha yIipaBUTelIeH OpraH Ha
ODMKHOBEHO THPIOBCKO JIPY>KECTBO Ce TIOCTABSIT He-
TVIIMYHN 3a0a9), a OT IIpaBHa ITIeOHa TO4YKa € IIOL,
BBIIPOC JOKOJIKO € JIOMYCTVMO Ha HeVICTBaIIO Thp-
TOBCKO JIPY>XeCTBO [1a Ce TIOCTaBST CHeLPUIHN 3a-
TlauM M3BBbH IpedMmeTa My Ha JIeVHOCT. B Tosu pern,
Ha MMCI e OIM3BK M3BOIIET, Ye He MOXe Ta Ce M3K-
JTOYM Te3aTa 3a 3a00VKaJisTHe Ha 3aKOHa C OITIe] ITOC-
TUTAHETO Ha >KeJIaHV IPUBaTV3alVIOHH pe3yIITaTl.
TpymHO MOXe [Ta ce MOTMBYMpa IIPIMIaTaHETO Ha Tas!
MBKYCTBEHA CXema IIpY HaJMYMEeTO Ha CIelaIHN
pastopenby B 3aKOHa BBB BPB3Ka C IIPEIIIPYSITISITS,
CBBP3aHM C HallIOHAJIHATA CUTYPHOCT, B TOBA UMCIIO
Bynraprabak XorayH, oltie IIOBeYe, Ye IIpY IpyIIara-
HeTO Ha WI. 28 brxa ce 0be3cMncum BUSMpPAHUTe
ClielaIHy PasIopeoy Ha I7IaBa 7a OT 3aKOHa.

ITocTaBs ce BBIIPOCHT OTHOCHO ITpaBHAaTa JOITYCTH-
MOCT M3ITHIIHEHMETO Ha cTpaTerysl, mpueta ot Ha-
POIHOTO ChbpaHIte, 1a ce Bh3jlara Ha OpraH Ha Thp-
TOBCKO APY>KeCTBO, He3aBUCMO OT U3paseHuTe Ha-
MepeHNs 3a OCUTypsiBaHe IIOJIMTUYeCcKa OOBBbp3a-
HOCT Ha HaJ30pHUS CbBeT Ha XOJMHIA ITOCPesCT-
BOM BKJTIOUBaHETO B HETO Ha OIpe[e/ieHy TOINTH-
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(ministers and deputy ministers).

Furthermore, the strategy provides for the
Supervisory Board of the holding company to
report to the Council of Ministers but, on the
other hand, the Board itself will consist of
cabinet ministers and hence there may appear
obvious doubts as to the unbiased performance
of the supervisory functions and to the
expediency of actions respectively. For these
reasons, although it contains some explicit
statements, the strategy does not offer real
guarantees for the transparency, openness and
fairness of the privatisation procedure. It is
unclear which body will be competent to
determine the technique of sale of each compa-
ny within the holding structure (as mentioned
earlier, this cannot be deemed to represent
privatisation within the meaning of the law).

This issue has one more interesting aspect. The
acts of the managing bodies of the commercial
company, such as the decisions of the
Supervisory Board of the holding company on
the selection of the winner, will not be
individual administrative acts by their nature
because they will not be issued by an
administrative authority or under the Public
Procurement Act. Therefore they will not be
subject to attack under the Administrative
Procedures Act or the Supreme Administrative
Court Act. A likely objective of the selected
technique of sale is to avoid the risks of
litigation within the framework of the
privatisation process. In this connection, we
would like to recall that the provisions of the
Privatisation Act stating that the acts related to
the privatisation of a number of state-owned
companies, including Bulgartabac, are not
subject to judicial review, have been found
unconstitutional.

There still exists the option in the strategy for
the parties concerned to attack the transactions
on the basis of civil law, requesting the court to
announce them null and void.
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yeckyt QUIypu (MUMHUCTPU U 3aMeCTHUK-MMHICT-

pn).

Hero moBeue, KaTo ce 1ma IpeIBUI, Ye CTpaTern-
ara npensrrkaa Ham3opHUIT cbBeT Ha XONIVHTA
Ila ce oTumTa IIpel MMHUCTEPCKM CHBET, OT emHa
CTpaHa, a OT JIpyTa CTPaHa Ja Ce CbCTOM OT WIEHO-
Be Ha MUHNCTEpCKISI ChBET, OYEBMITHO byixa MO
Ila ce TIOPOAIT ChbMHEHIST OTHOCHO DesIpucTpact-
HOTO U3ITBJIHEHUE Ha CBOTBETHUTE KOHTPOJIHMU
¢yHKIMM, a OT Tam U 3a LieJlecbobpasHocTTa. Clte-
IOBATEJIHO, MaKap M [a ChIbpXa IeKIapalmy B
TO3Y CMUCBJI, CTpaTerusITa IpakKTUIecK! He Iper-
J1ara peaJjiHU TapaHIVIM 38 OCUTypsIBaHe Ha TpaHC-
IIAPEHTHOCT, De3IIPUCTPACTHOCT Y CIIPABEIIMBOCT
Ha IpMBaTU3allOHHaTa mporienypa. He e gcHo n
KO ITle O'blle KOMITETEHTEH a OIpeney MeToma
Ha Iponaxkba Ha BCIKO €IHO HPY>KeCTBO OT XOJI-
IyHTa (KaKTO IOCOUMXMe IIO-TOpe He MOXe TIa CTa-
Ba Iyma 3a NpMBATHU3ALM IIO CMICHIIa Ha 3aKOHA).

KomeHTnpanmgT BBIPOC MMa U OIlle eIVH MHTepe-
CeH acreKT. AKTOBeTe Ha yIIpaBUTEIIHNS OpTaH Ha
TBPTOBCKO IPY>XXEeCTBO, KAKBUTO IIle O'bIaT HaIpy-
Mep pernteHnsiTa Ha HalsopHus chBeT Ha XOIIVHTa
3a OIIpeNeTIsTHe Ha CIIevevl KaHOVIaT, HIMaT Xa-
paKTep Ha VIHIMBWIyaTHU aJMUHVACTPATUBHY aK-
TOBE, ThII KaTO He ca UsfafeHy OT allMUHICTPaTH-
BEeH OpraH, HUTO Ca aKTOBe, M3/aJIeHN 110 pefla Ha
3akoHa 3a obImecTBeHnTe TOpBUKM. I[Topamy ToBa
Te3U aKTOBe HJIMa Ja MOIJIeXaT Ha obXarsaHe 10
pera Ha 3aKOHa 3a aJMUHUCTPATMBHOTO IIPOM3-
BOJICTBO U 3aKOHa 3a BBpXOBHMS anmmMuHMCTpaTH-
BeH Cbll. BepogdTHO elHa OT LenmTe Ha M30paHus
TIOZIXOT], 3a Mpofaxkba e J1a ce mM3berHaT pyucKoBeTe
OT cBIebHO ObXanBaHe Ha aKTOBETe B paMKITe Ha
IpUBaTU3aIMOHHNTE IPOLenypn. B Tasu Bpb3Ka
Orxme HaIIOMHIIIM, Ye TIpenBUIEHNTe B IIpUBaTHU-
3aIIMOHHVIST 3aKOH TEKCTOBE, C KOUTO Ce TIOCTaHOBH,
Je aKTOBeTe IO IpyBaTM3alyITa Ha pefuiia Ibp-
XaBHU JIPy>KeCTBa, B ToBa unciio bynraprabax xor-
IVIHT, He TIOfjIeXaT Ha obXasaHe 110 chiiebeH per,
bsixa obsIBEHM 3a TPOTMBOKOHCTUTYIIVIOHHIA

Criesa obadve fa ce Mma IpeIBul, Ue U IpYU TaKa
PopmymmpaHaTa cTpaTerus Bce MaK OCTaBa Bb3-
MOXHOCTTa 3a 3a/HTepecOBaHUTe JIMIIA J1a aTaKy-
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All these considerations point to the effort
of the Government to prevent possible
complications connection with an
intervention of the court of law in the strategic
privatisation deals due to attack of
privatisation decisions in court. But the ruling
out of the judicial review of the privatisation
decisions will inevitably mount uncertainty
among potential investors and generate doubts
as to the transparency of the process. Still, it is
not possible to exclude the judicial review in
the context of the litigation on grounds of
nullity of the privatisation deals.

in

Keeping in mind the two unsuccessful
privatisation procedures for the sale of the
holding company as whole, especially against
the background of the sectoral specialization of
potential investors either cigarette
production or in tobacco processing, we can
commend the decision of the Government to
sell the enterprises within the holding
company separately from the legal and
economic perspective. Of course, the sale may
be agreed at a lower price in exchange of cer-
tain investment commitments. In all cases,
however, individual factories should be
privatized through the techniques set out in
the law. It is necessary to work out a scheme
for the proceeds from the privatisation process
to go to the central government budget rather
than to the holding company. It is highly
doubtful whether the correct approach is to
spend substantial resources for the
restructuring of the holding company after the
sale of its most attractive component parts
because what will remain from the holding
company will probably sell with much greater
difficulties and at lower prices, while the
resources invested in the restructuring exercise
will be lost to the budget.

in

We have some reservations with regard to the
chance that the remaining part of the holding
company will stand in the privatisation process,
as well as the ability to put the social effect of the
privatisation process under control.

September-December 2003

MHEHUA

BaT CKIIIOUEHUTEe CIOEJIKU IIO0 O6IJ_U/,[§I I'pa>XIaHCKN
pen, KaTro nucKkaT 0bgIBgIBaHETO Ha TSIXHATa HUITIOX-
HOCT.

Bcirako ToBa oueBMIHO MoKas3Ba cTpemexa Ha IIpa-
BUTEJICTBOTO JIa Ce IpefIiasy OT Bb3MOXHM YCIIOX-
HeHIsI, CBbp3aHl C eBeHTyaJIlHaTa Hameca Ha cbhlia B
CTpaTernyecKyTe IpMBaTVU3aIIOHHN COENIKI IIPY 00-
XajIBaHe Ha ITpMBaTU3alVIOHHUTe aKToBe. VI3Kmou-
BaHeTO Ha Bb3MOXHOCTTa 3a ChliebeH KOHTPOJI Bbp-
Xy aKTOBeTe, CBbp3aHM C IIpyBaTU3aLMOHHNTE IIPO-
Iiecu obade, HeMIHYeMO ITe [TOBeTIe JIO Ch3/TaBaHeToO
Ha M3BeCTHa HeCUI'YPHOCT y TIOTeHIIMaHATe VHBeC-
TUTOPM M CbMHEHMsSI OTHOCHO IIPO3padyHOCTTa Ha
nporienypata. Bee mak obade He moxe Tla Oblie M3K-
JIOYeH ChIebHNI KOHTPOJI B XUIIOTe3aTa Ha HIAIIIOX-
HOCT Ha CKITIOYeHNTe IIPMBaTU3alIOHHN CIIETIKIA.

Karo mmame mpegsup 1BeTe HEYCIEIIHN IIPUBaT-
3AIIOHHN ITPOLIETYPH 3a Hponaxba Ha LIeVsT XOrT-
IIVHT, 0CODEHO Ipy OTYMTaHe OTpaciioBaTa Crielya-
JM3arIyAs Ha IOTEeHIMaIHITe MHBECTUTOPH B 00J1acT-
Ta CAMO Ha IIMTapeHOTO IIPOM3BOICTBO VI CAMO Ha
TIOTIOHOIIPepabOTKaTa, MOXeM Ija allMUpUpame OT
[IPAaBHO-MKOHOMIUECKA ITIe[HA TOYKA BB3IIPUETIST
OT IIPaBUTEJICTBOTO ITOIXOL, 3a IIpofaxkba Ha ITpe/r-
pUSTHITA OT XOIIMHTa Ha mapdye. Pasbupa ce, mpo-
maxbaTa MOXe Ha Ce M3BBPIIM M IpU IO-HICKA
IieHa, HO Cpellly 3abiDKeHe 3a MHBECTULIVN B OIIpe-
IeneH pasmep. BpB BCuuky cirydan obade mpuBatu-
3ammaTa Ha oTmerEnTe ¢pabpukm TpsabsBa ma craHe
upes IpeIBuUIeHNTe B 3aK0Ha criocobu. bu cienparo
IIa ce IIOMVICTIVL BBPXY CXema, TPV KOSITO IIPYXOIATE
OT IpMBaTM3ALVEITA [a TOCTBIT B DI0IXeTa, a He B
xoryara. ChbMHUTEITHO € Iayi I11e O'bie MKOHOMM-
YeCcKM 11e71eChODPa3HO [1a ce PasXOHBaT 3HAUMTETHA
CpercTBa 3a IMPEeCTPYKTYypMpPaHETO Ha XOJIIMHTA
arter ponaxbara Ha Hay-aTPaKTUBHIATE MY IIPeIIl-
PUSITHSI, THIL KaTO € BEPOSITHO OCTATBbK'BT OT XOJIVIH-
ra Jia ce IIpofiajie MHOTO IO-TPYIHO 1 Ha He TOIKOBa
nobpa IieHa, a BIOXEHNUTe B IPeCTPyKTYPUPAHETO
cpencTBa Ia ObIar 3arybeHu 3a bromxera.

C usBecTHU pe3epBn oCraBame OTHOCHO IIaHCO-
BeTe 3a YCII€IIHa IIpyBaTM3aliyisgl Ha OCTaHallaTa
YacT OT XOJIOVHTa, KaKTO 1 OTHOCHO OBJIaJIsIBaHe-
TO Ha cCOIMaJIHUTe quEKTI/I OT IIpMBaTU3aldTa.
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Amending the Commercial Act -
A Fact and A Need
Svetlin Adrianov

One of the major pieces of legis-
lation enacted in 2003 is the
Amending Act to  the
Commercial Act, which was
e ¥ | promulgated on 27 June 2003.
“ﬁ‘/ﬁ. The analysis of this law and the
> reasons attached to it come to
reveal that it is a further step towards the harmo-
nization of the Bulgarian legislation with the
acquis communautaire, whereby the domestic legis-
lation is adjusted to the relevant European rules
and the requirements set out in the Third Council
Directive concerning mergers (78/855/EEC) and
the Sixth Council Directive concerning the divi-
sion of public limited liability companies
(82/891/EEC).

A

1. Although some substantial changes have been
made with regard to commercial companies, the
main thrust of the amending law is the entirely
new legal framework of the re-organization of
companies and the substantive amendments con-
cerning commercial bankruptcy.

The new provisions give clear definition of the
various forms of re-organisation, adding some
new forms to the existing ones as prescribed by
the law, such as re-organisation through separa-
tion of a single-member company and through
transfer of assets to the single owner, where the
latter is registered as a sole proprietor. The law-
maker has obviously made efforts to provide
greater opportunities for companies to re-
organise in accordance with their specific needs
and, at the same time, to introduce sufficient
guarantees to both owners and creditors of com-
panies. Detailed provisions set out the re-organi-
sation procedures, a feature that was totally non-
existent previously.

On the one hand, the new provisions should clar-

ify and streamline the re-organisation processes
and thus facilitate companies in undertaking such
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IIpomenn B Tpprockms 3akoH — PpaxT n
HeobxommmocT
Clemaun Agpuarob

Enun oT Han-3HauMMNTe 3a IIpaBHaTa HU CUCTe-
Ma 3aKoHopaTeJIH! akToBe, mpueTy mpes 2003 r.,
e 3aKOHBT 3a M3MeHeHMe U JOI'bIHeHNe Ha Tbp-
TOBCKMS 3aKOH, obHaponBaH Ha 27.06.2003 r. AHa-
JIM3BT Ha TO3Y HOPMATUBEH aKT I MOTUBUTE KbM
Hero MoKa3BaT, 4e TOJ IpeJcTaBisdBa OIlle egHa
CTBIIKa B ITOCOKA KPM XapMOHM3aIM Ha bBirap-
CKOTO MIpaBO C IIpaBOTO Ha EBpomerickus cpios,
KaTO BBTpeIHATa HY IIpaBHA ypenba ce crobpa-
39Ba CbC CHOTBETHUTE €BPOIENICKM MpaBwWia U
HO-CIelallHO ¢ M3UCKBaHMgITa Ha Tperara mu-
pexTuBa 3a cnmBaausTa (78/855/ENO) u Lllecra-
Ta AUMpeKTMBa 3a pasfdelsiHusITa Ha THPTOBCKA
opy>xectsa (82/891/EMO).

1. Makap, 4ye bsixa HalpaBeHM M HSIKOM CBIIIECT-
BEHM M3MEHEHNS B Pas3lopenduTe OTHOCHO THP-
TOBCKUTe JIpy>KecTBa, OCHOBHM aKIIeHTH B 3aKOHa
IIpeNCTaBIIIBAT U3IIUIO HOBaTa IIOpobHa ypenba
Ha ITpeobpasyBaHeTO Ha ThPTOBCKUTE JIPy>KecTBa
U ChIIIeCTBEHNTe M3MEeHEeHMd B periameHTalysITa
Ha ThProBCKaTa HeChCTOSITEJTHOCT.

C HOBUTE HOPMM SICHO Ce TepUHMPAT pasINIHATe
popmu Ha IpeobpasyBaHe, KaTO Hapes, C O3HATHU-
Te OT CTapaTa pellaklys Ha 3aKOHa ce BbBeroxa 1
HOBIL: ITpeobpasyBaHe Upe3 OTHeNIsTHe Ha eIHOI Y-
HO THPIOBCKO IPYXeCTBO U Upes3 NpeXBhpIIdHe Ha
VIMYIIIECTBO BBPXY €THOIMIHMST COOCTBEHMK, KO-
raTo TOJ € pernCTpUpaH KaTo eIHOINYeH Thpro-
Berl. OueBUIIEH e CTpeMeXBT Ha 3aKOHOJaTeN s 1a
OCUTYpPU HIO-IIIMPOKM Bb3MOXHOCTH 3a IIPeCTPyK-
TypupaHe Ha ThPTOBCKUTE JIPy>XXecTBa B ChOTBET-
CTBMe C KOHKPETHHUTE MM TIOTPebHOCTH, KaTo Chb-
IIeBpeMEeHHO Ce Ch3lafaT JOCTaThYHO rapaHIy,
KaKTO 3a CODCTBEHUIMTE Ha KallWTalla, Taka I 3a
KpeIUTOpUTe Ha ApyXecTBara. [leTaliHo ce per-
JTaMeHTHUpaT TIpoLellypuTe 3a IIpeobpasyBaHe —
HeIll0, KOeTO HAITHIHO JIMIICBAIlle B JOcCeralrHaTa
ypernba Ha Ta3u maTepusl.

OT epmHa cTpaHa Tasu ypenba bu crempano na
BHece pef], U JJa KaHalu3Mpa MHpoliecuTe Ha IIpe-
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action. But, on the other hand, the too detailed
rules have inevitably led to some complications
that are yet to be sorted out in the practices of
companies and judges at the company divisions
of regional courts. This is the most likely reason,
coupled with the intention to give judges and
companies the opportunity to get acquainted
with the new provisions, for the effective date to
be postponed until 1 January 2004.

The changes in the legal framework of bankrupt-
cy are intended to speed up proceedings, to
ensure savings and to create better conditions for
creditors” satisfaction. Many time limits have
been shortened and detailed provisions have
been introduced with regard to cashing in assets.
A new presumption of bankruptcy is introduced
in the case of failure to pay a commercial debt 60
days past due.

One cannot but note, however, that the effort to
speed up and simplify the proceedings has led to
the introduction of rules like the above men-
tioned presumed bankruptcy, which generate too
big risks of mala fide bankruptcy proceedings. In
this particular case, the presumed bankruptcy for
any debt rather than only for debts that are recog-
nised beyond any doubt may turn bankruptcy
into a too easy and accessible tool for exerting
pressure on companies. It is true that the mecha-
nism for protection against abuse included the
explicit opportunity for seeking damages, includ-
ing non-pecuniary compensation in the case of
culpable serving of a petition in bankruptcy that
is subsequently rejected. But this mechanism pro-
vides only for a possible subsequent compensa-
tion rather than for effective prevention of abuse
that might actually lead to the destruction of the
business entity.

2. The amendments to the Commercial Act may
be assessed as positive as a whole. However, on
the basis of our experience with the practical
issues facing the investors, we must point out that
the Commercial Act continues to need further
improvement and changes in order to be ade-
quate to the needs of businesses and the practical
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obpasyBaHe, KaTO I10 TO3) HA4YMH YJIECHU ThPTOB-
LITe IpY U3BbpIIBaHe Ha TaKuba IencTBus. OT
Iopyra crpaHa, obade, TBbpre mogpobHUTe Ipa-
BIJIa HeM3beXHO ca TOBEJIM IO HIKOM HESICHOTH,
KOMTO IIe TpsbBa Ia OBOaT HpeomoisIBaHU B
IIpaKTMKaTa OT THPrOBIUTE U ChOuuTe OT PuUp-
MeHUTe OTHENIeHUS IIPU OKP'BXKHNUTE ChIVIINIIA.
BepogrHO nopagy Tasyu IpuUyMHA 1 € OITIeH, 1a ce
Iaje BB3MOXHOCT Ha CBOUMTE U CyDeKTHUTe Ha
THPrOBCKOTO IIPaBO J1a Ce 3allO3HAdT C HOBUTE
HOPMI, BIIM3aHETO MM B CIJIa € OTJIOXEeHO 1o 1
sayapu 2004 r.

[IpomeHnnTe B ypembaTa Ha HECHCTOSTEITHOCTTA
ca HacOueH! K'bM yCKOpsIBaHe Ha IPOM3BOIACTBO-
TO, IpollecyalHa MKOHOMMS U Chb3jaBaHe Ha II0-
Tobpu yCIIoBUSI 3a CIPaBeIINBO YOBIIETBOPSIBA-
He Ha Kpeguropute. CbKpaTeH! ca peaulia cpo-
KOBe I e Ch3jaJleHa IoapobHa ypenba Ha mpolie-
Ioyparta 1o ocpebpsBaHe Ha MMyIecTBOTO. Ch3-
TaJleHa e ¥ HoBa ITpe3yMIIINS 3a HelllaTeXOCIo-
CODHOCT B CiIyvall Ha HeIUIalllaHe Ha THPrOBCKO
3agbikenye B 60-THeBeH CpOK OT JaraTa Ha Ia-
mexa.

He moxe pma He oTbenexmum, obade, ge B cTpe-
MeXa 3a yCKOpsIBaHe M OIIPOCTSIBaHe Ha IIpolle-
Iypara ca BbBeJleH!) IIpaBuila KaTo ClIOMeHaTa-
Ta MPe3yMIIINS 3a HeIJIaTeX0CIIocobHOCT, Kou-
TO Ch3[IaBaT TBbPJe TOIIM PUCK OT HeToOpoCh-
BeCTHO BOJIeHe Ha fiejla 3a HeChCTOSITeITHOCT. B
KOHKPETHMS CIIyday, JOKOIKOTO IPe3yMIIITisI-
Ta Kacae BCIKO €IJHO 3albiDKeHIUe, a He Camo
bescriopHMTe TakMBa, ce Chb3TaBa Bb3MOXHOCT
HEChCTOSITEITHOCTTa Jla Ce IpeBbpHe B eIHO
IIpeKaJleHO JOCTBIIHO ¥ JIECHO M3IIOI3BaeMO
OpBXMe 3a HaTUCK BBPXY Thprosuute. Jlevct-
BUTEJIHO, KaTO MeXaHU3bM 3a 3alliTa Cperry
3IIOyIIOTpebM ce BBBEXJA WM3PUYHA BB3MOX-
HOCT Jla ce Thbpcu obesleTeHMe 3a Bpemnwn,
BKJIIOUNTEITHO HEMMYIIeCTBEHN, IIPU BUHOBHO
nmogaBaHe Ha Monbu 3a obgBgBaHe B HECHCTOSI-
TEJTHOCT, KOUTO BIIOCIIENCTBME Ca OTXBBPIIEHN.
Tosu mexaHM3BM, obaue, JaBa BB3MOXHOCT
CcamMo 3a eBeHTyallHa IIOCileBallla KOMIIeHCa-
IIUisl, HO He ¥ 3a epeKTUBHO IIpeloTBpaTsSIBaHe
Ha 3710yIoTpeba, KOsTO b1 MOITIa Ha IIpaKTHKa
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need for regulation of the complicated commer-
cial relations, especially in the domain of business
law.

For example, the existing legal framework of lim-
ited liability companies enables minority holders
to expel the majority holder or partner. Such an
option is economically unjustifiable and legally
unfair. In this connection, we believe that the law-
maker should re-word Article 137, para 3 of the
Commercial Act as to provide that, where the
votes of the partner to be expelled account for at
least a half of the total capital of the company, the
expulsion may be effected only by the court of
law for reasons of particular importance.

Experience has borne it out that in some cases
minority shareholders abuse of an occasional or
staged absence of a representative of the majority
shareholder at a General Meeting in order to
make a decision under Article 194, para 4 of the
Commercial Act and thus reduce the interest of
the majority shareholder, depriving the latter of
control over the company. In this connection, we
believe that the majority for making such deci-
sions should be based on the registered capital of
the company rather than the number of shares
represented at the meeting. Furthermore, we are
of the opinion that the shareholder deprived of
the right to participate in an increase of capital on
a pro rata basis due to his absence should be
given the option to cause an additional increase
with his participation only, so that to enable him
to restore his status quo.

Besides, we find it necessary, with a view to min-
imizing the opportunities for abuse, to introduce
a requirement in Articles 114 and 159 of the
Commercial Act to have the signatures under the
Memorandums of Association of limited liability
companies and shareholding companies attested
by a Notary Public as prescribed in Article 100
with regard to the Memorandums of Association
of general partnerships.

These and many other amendments that are
needed, in our opinion, would largely contribute
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HOa nosene 00 YHUIIOXaBaHe€TO Ha KOHKPETHMS
THProBe1, KaToO CTOIIaHCKNU Cy6eKT.

2. VIspbpiieHnTe M3MEHEeHUs ¥ HTOITbJIHCHUS B
TeproBckus 3akoH morar ga 6pIaT OLleHEHU II0-
JIOKUTEJIHO KaTo IIu10. VIsxoXpmamku obauve OT
HaIlMSl OIUT B paboTaTa HU IO HMPAKTUUIECKUTe
pobrlemMu;, ¢ KOUTO ce COTbCKBAT MHBECTUTOPU-
Te, He MOXe IIa He oTOenexnm, e TeproBckusT
3aKOH BCe OlIle ITpog’biIXaBa Ja ce Hy>7ae OT yCb-
BBpIIEHCTBAHE U M3MeHeHs, HeobXonmumu 3a 1a
OTrOBOPM Ha JeVICTBUTEITHNTE HY>XIIM Ha THPIroOB-
CKMsT OBOPOT M IIpaKTHYecKaTa HeOOXOIMMOCT OT
pernamMeHTanys Ha pPasIMYHNUTE aclleKTH Ha
CJIOKHUTE THPrOBCKYM IIPABOOTHOIIEHNS, 0cOoDe-
HO B MaTepusTa 3a ThPTOBCKUTE JPY>XeCTBa.

Taka Hanpumep, HacTosIIaTa IIpaBHa ypenba Ha
IpyXecTBaTa ¢ OrpaHMYeHa OTTOBOPHOCT IT03BO-
JIIBa ChOPY>XKHUKBT C MUHOPUTapeH OsUl OT Ka-
nMUTajga Ha OPYXXeCcTBO C OrpaHMYeHa OTIOBOP-
HOCT Ja M3KJIIOUM OT OPY>KeCTBOTO MakopuTap-
HUY CHOPYXHUK WM ChOPYy>XHMIIM. TakaBa Bb3-
MOXHOCT € MKOHOMMYECK) HeobOCHOBaHa U
IIpaBHO HecIIpaBeyiMBa. B Tasu Bpb3ka cuutame,
Je CJIeIIBa 3aKOHOIATENIT Ja ODMICIIN PeaKITsT
Ha pasnopenbara Ha wi. 137, an. 3 ot T3, B KogTO
Ila ce peIBUIN, e aKo IJIacoBeTe Ha M3KIII0YBa-
HUS CBIOPYXHMK ca 1/2 wim moBede OT 0O
pasMmep Ha KanmTajla Ha ApPYyXeCTBOTO, M3KIIIOY-
BaHETO MOXe Ja cTaHe caMO OT Chiia, aKo ca Ha-
JmIe 0CODEHO Ba>KHM IIPUYMHY 34 TOBA.

IIpaxTikaTa okassa, Je CbIIECTBYBaT ClIydan, B
KOUTO MUMHOPUTApPHUTE aKIIMOHEePU IMKaHbO3HO
ce BB3ION3BAT OT CJIyYalHOTO WMIIM IIpeu3BUKa-
HO OTCBCTBME Ha MpeJCcTaBUTe]l Ha MaXOpuTap-
HUS aKIIMOHep OT 3acefaHue Ha obIIOTO chbbpa-
HMe, 3a Ja B3emaT pelleHyue o wi. 194, am. 4 or
T3 1 1o To3u HauUMH [a penylMpaT aKIIVOHEePHO-
TO y4dacTue Ha MaXOPUTapHUS aKIMOHep, KaTo
ro JIMIIaT OT KOHTpoOla BBpPXy OpyXecTBoTo. B
Tasy Bpb3Ka CUMTamMe, Ye MHO3MHCTBOTO 3a B3e-
MaHe Ha Te3M pellleHus TpsabBa ma ce ¢popmupa
Ha ba3aTa Ha perucTpupaHmus KalUTal Ha OpY-
XeCTBOTO, a He Ha basaTa Ha mpencTaBeHUTe Ha
cpbpanmero akiym. Hapen ¢ ToBa cropen Hac
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not only to the stabilization of social relations in
this sphere but also to the easier operation of
companies by reducing the risk of mala fide action
that might threaten the activities and the very
existence of business entities.
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TbPTOBCKO MPABO

Tp9I6Ba ce Hale Bb3MOXHOCT Ha aKIIMOHEpPa, JIN-
IIIeH B HETOBO OTCBHCTBME OT IIpaBOTO Oa y4dacTBa
IIPpOIIOPIMOHAIHO B YBEJIIMYEHMETO Ha KallnTalla,
Ha IIpenysByKa B OIIpeneyieH CPpOK OOII'bJIHUTEII-
HO yBeJIM4eHMe CaMO C HETOBO y4dacTue, KaTo IIO
TO3M Ha4lH Ce Jalle Bb3MOXHOCT 3a Bb3CTaHOBY-
BaHE Ha CTaTyYKBOTO.

CunTame CBIIIO TaKa, Ye € HeODXOmMMO C orie[,
orpaHMYaBaHe Ha Bb3MOXHOCTHTe 3a 3JI0yIIOTpe-
6u B wi. 114 u 159 ot T3 ma ce BbBee M3MCKBaHe
3a HOTapuajHa 3aBepKa Ha IIOOIIVICUTE BBbPXY
I py>ecTBeHMs IOTOBOp Ha ApyXecTBaTa C orpa-
HMYeHa OTTOBOPHOCT M YUpeIUTEeIHNS aKT Ha aK-
LIMOHepHUTe IpyXecTBa, TaKa, KaKTO TOBa e
npensugeHo B wi. 100 mo oTHOIIeHKe Ha gpyXec-
TBEHMS TOTOBOP Ha CHOMPATETHOTO OPYXeCTBO.
Tesu, xakTO M penmiia APyTy, HEOOXOOVIMM CIIO-
pen Hac, M3MeHeHMs, O1xa CIIOMOTHAIN B TOJIIMa
CTeIleH He caMo 3a CTabmmsupaHeTo Ha ObIIecT-
BEHMTe OTHOIIIEHNS, HO 1 3a objlekuaBaHe Ha pa-
boTaTa Ha THPrOBCKUTE APYXeCTBa, KaToO ce Ha-
MaJIIT PUCKOBETe OT HeHODpOCHBECTHU IEVICT-
BT, KOMTO OMXxa MOIJIM Ha 3acTpalllaT IefMHOCTTa
M CaMOTO ChIIleCTByBaHe Ha Jpy>XecTBaTa.
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Investment Intermediaries

Regulation No. 1 of 15 September 2003 on the
Requirements to the Operation of Investment
Intermediaries was promulgated in The State
Gazette, No. 90 of 10 October 2003. The
Regulation was issued by the Chairman of the
Financial Supervision Commission pursuant to §
16, para 1 of the Transitional and Final Provisions
of the Public Offering of Securities Act. The sub-
ject-matter of the Regulation includes the require-
ments to investment intermediaries with a view
to protecting the interests of their clients and
ensuring stability on the securities market.
Investment intermediaries have to adjust their
activities to the requirements set out in the
Regulation within three months of its effective
date (1 December 2003).

Prospectuses for Public Offering of Securities

On 17 September 2003, the Chairman of the
Financial Supervision Commission issued
Regulation No. 2 on the Prospectuses for Public
Offering of Securities and the Disclosure of
Information by Public Companies and Other
Issuers of Securities. The Regulation will enter
into force on 1 December 2003, while the pending
procedures for the approval of prospectuses will
be completed under the existing terms and condi-
tions.

Pension Funds

Regulation No. 3 of 24 September 2003 issued by
the Chairman of the Financial Supervision
Commission was promulgated in The State
Gazette, No. 90 of 10 October 2003 (effective date
1 April 2004). The Regulation covers the condi-
tions and procedures for shifting interest in funds
and the transfer of the individual accounts accu-
mulated in one additional compulsory pension
fund to another fund managed by a different pen-
sion company. Besides, the Regulation lays down
the procedure for transfer of the resources accu-
mulated in one fund to another. The new
Regulation will not apply to pending procedures
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MHBeCcTULIIOHHN OCP e THNUIIN

B Ippxasen BecTHuUK, bpor 90 ot 10.10.2003 ., be
nybmmkyBara Hapenba Ne 1 ot 15.09.2003 r. 3a
M3UCKBAHUATA K'bM EMHOCTTA Ha MHBECTUIIMOH-
HuTe mnocpemauim. Hapenbata e msmameHa ot
npencenarers Ha Komucnara o ¢puHaHCOB Ham-
30p Ha ocHoBaHme §16, an.l ot IlpexomHure 1
3aKJIIOUMTENHN pas3nopenbdu Ha 3akoHa 3a Iyb-
JIMYHOTO IIpeJjlaraHe Ha eHHY KHIKa. [Tpenmer
Ha ypernba ca M3UCKBaHMITa KbM MHBECTUIVIOH-
HUTe ITOCPEIHNUIIN C IIeJl 3allliTa MHTepecuTe Ha
TeXHUTe KIMEeHTU U OCUTYPSIBAaHETO Ha CTabui-
HOCT Ha I1a3apa Ha LIeHHU KHIDKa. VIHBeCTUIIOH-
HUTe MOCPEeqHNUIN Ca IUTHXHM J1a IpUBenaT Ievi-
HOCTTA CU B ChOTBETCTBME C M3MCKBaHMSITa Ha Ha-
penbara B CpOK OT TpU Mecelia OT BIM3aHETO 1 B
cmta (01.12.2003 r.).

IIpocnekTn 3a ny6IMYHO MpeniaraHe Ha IEeHHU
KHIDKa

Ha 17.09.2003 r. Ilpencenarenar na Komucuara
o ¢uHaHCOB Hanzop usmame Hapemba Ne 2 3a
IIPOCTIEKTHTe 3a Iy OJIMIHO MpeJiylaraHe Ha IIeHHN
KHIKa M 3a pasKpuBaHeTO Ha MHPOPMAILMS OT
nybrImgHNTe IpyKecTBa U IpyTuTe eMUTeHTH Ha
neHHy KHmXa. Hapenbara Bnmsa B cmma oT
01.12.2003 r., a 3aBapeHMTe NPOMU3BOLCTBA IIO
IOTBbPXIaBaHe Ha MPOCIeKTH IIPOIbIKaBa 110
ceramHus pem,.

Ilencnonan GpoHIOBE

B IIbpxaBen BecTHMK, bport 90 ot 10.10.2003 1., be
nybiukysana Hapen6a Ne 3 ot 24.09.2003 r., n3na-
IeHa OT Ipencenarerd Ha Komucnara o ¢puHan-
coB Haxzop (B cwta ot 01.01.2004 1.). C Hapenbara
Ce ypeXIaT pembT M HAYMHBT 3a IPOMsSHA Ha
y4acTMeTO BBB GOHII ¥ IIPEXBbPIITHETO Ha HAaTPY-
MaHNUTe CYMU IIO MHOVBUAYaIHNUTE IMapTUOU Ha
OCUTYPEHOTO JIuIle OT eayH GOHI B IPYT ChOTBe-
TeH $OHJ, 3a JOITBITHUTETHO 3aBIIKUTEITHO IIeH-
CMOHHO OCUTYpPSIBaHe, YIIpaBJIIBaH OT APYTO IeH-
CMOHHO JIpy>kecTBo. [ IpenmeT Ha permameHTaIms
€ OCBEeH TOBa M peI’bT 3a IIPexXBbpIIsIHe Ha HATPy-
IIaHNUTe CpefcTBa OT enuH ¢oHI B Apyr. Hoson-
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for the transfer of individual accounts from one
fund to another. The pension companies are
required to adjust their rules to the provisions of
the Regulation within three months of the date of
its promulgation in The State Gazette.

Compulsory Insurance

Regulation No. 4 of the Chairman of the Financial
Supervision Commission was promulgated in
The State Gazette, No. 90 of 10 October 2003. The
Regulation sets out the general conditions, the
minimum insurance amount, as well as the terms
and procedures applicable to compulsory insur-
ance. The minimum required insurance amounts
will enter into force on 1 April 2004. The mini-
mum required amounts under the compulsory
civil liability agreements concluded before the
end of 2003 and valid until 31 December 2003 are
also regulated.

New Telecommunications Act

The new Telecommunications Act was promul-
gated in The State Gazette, No. 88 of 7 October
2003 and entered into force forthwith. It entirely
changed the legal framework for the telecommu-
nications market. The new legislation has been
fully harmonized with the EC Directives as of 31
December 1999 (except for Directive 2887 /2000 of
18 December 2000 on unbundled access to the
local loop). The introduction of this regime that is
much closer to the current condition of the
Bulgarian market is the result of the accession
negotiations with the European Union under
Chapter 19.
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preTaTa Hapenba He ce IIpuIara IO OTHOIIIEHVEe
Ha 3aIlOYHaJIATe HPOoLeypy IO IIpeXBbpIidHe Ha
HaTpylaHU CyMU II0 MHIOVBUOAYyaJHUTe MapTUOU
oT enuH ¢oHI B Apyr. [IpenBumeHo e 3ambirxe-
HYe 3a IIeHCMOHHO-OCUTYPUTEITHUTE ITpyXecTBa
Ila IIpuBedaT IIpaBIIHULINTE CU B CbOTBETCBUE C
M3VICKBaHMITA Ha HapenbaTa B TpUMeceueH CPOK
OT HaTaTa Ha Iybnmkarnusra i1 B IbpXXaBeH BeCT-
HUK.

3 AOd’bJIDKUTEJIHN 3aCTPaxXOBKNI

B IIppxasen BectHuk bpor 90 ot 10.10.2003 r., be
obraponsana Hapenba Ne 4 Ha npencenarenda Ha
Komucmara mo ¢uHaHCOB HaAA30p, C KOSTO cCe
ypexnar Obmmre yciIoBud, MUHMMAITHATA 3aCT-
paxoBaTeilHa CyMa, PeI’bT U CPOKBT 3a U3BbPIII-
BaHe Ha 3aJbJDKUTEIIHOTO 3acTpaxoBaHe. Ormpe-
IelleHNTe B Hapenbara pasmepy Ha MUHVMAJTHU-
Te 3acTpaxoBaTellHM CyMM ce IpujaraT OT
01.01.2004 r. Omnpenenenu ca ¥ MUHMMAJTHUTE
3acTpaxoBaTeJIHM CYMI II0 JOTOBOPUTE 3a 3a0biI-
XNUTelIHa 3acTpaxoBka “IpaxxgaHcKa OTroBop-
HOCT”, cKmodeHn 10 Kpasg Ha 2003 I. u ¢bc CpoK
Ha nevicrBue mo 31.12.2003 1.

HosB 3akoH 3a IIaJIeKOC'bOGIIIeHI/IﬂTa

B IppxaBen BecTHMK Opont 88 or 7.10.2003 r.,
berrre obHapOIBaH HOBUAT 3aKOH 3a HAJIEKOCHOD-
IIeHndTa, KOMTO BjIe3e B cmiia Ha cbirara gaTta. C
HeTo Dellle BbBeleHa M3IIUI0 HOBA IIpaBHA paMKa
Ha [1aJIeKOChODIIMTeHN Ma3ap. Be3npuern ca
Esponenckure Hupextusu xpm 31.12.1999 1. (c
mskmoveHne Ha [upextmsa 2887/2000/EC ot
18.12.2000 r. 3a HeOOBBp3aH IOCTBII IO abonaTHa
mnHM). BbBeXmaHeTo Ha TO3M O-0IM3BK 110 ChC-
TOSIHMETO Ha IIa3apa B bbirapusa pexum e B pe-
3yJITaT OT IIOCTUTHATATa JOTOBOPEHOCT IO ITIaBa
19 ot nperosopute ¢ EBponerickusa cbios.
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Can a manager or a member of the Board of Directors
respectively be removed from the Commercial Register
at his own initiative?

The manager of a limited liability company
(OOD) or a member of the Board of Directors of a
shareholding company (AD) is entitled to request
his removal from the Commercial Register with a
notice sent in writing to the company. The com-
pany has to enter his discharge into the
Commercial Register within the time limits pre-
scribed by law. Failing that, the manager or the
member of the Board of Directors respectively
may request that this circumstance be registered
and the court will do so, notwithstanding
whether a replacement has been appointed or
not. In this connection, it is also possible for the
company to be terminated by the regional court
of law at the request of the public prosecutor,
where the company fails to register a manager
within the prescribed time limits or where the
number of the members of the Board of Directors
is less that the minimum required by law.

Should a foreign person register and where should such
registration take place in the cases where the foreign
person has no branch or representation office within
the territory of Bulgaria but has permanent establish-
ment in the country?

A foreign person with permanent establishment
in Bulgarian within the meaning of the law has to
register with the BULSTAT Uniform Register of
Business Entities, as well as with the respective
tax office according to the place of activity perfor-
mance. Where workers are hired for carrying the
activities of the foreign person, the latter has to
register also as a social security payer with the
National Social Security Institute.

Is the capacity of “Manager of a Bulgarian commercial
company” a sufficient prerequisite for granting a for-
eign person a status of permanently resident in
Bulgaria?

A foreign person appointed a Manager of a com-
mercial company seated in Bulgaria is entitled to
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Modxke au ynpabumea, pecnekmubno zaen na cobema
Ha gupekmopume, ga bage no Heeoba unuyuamuba 3a-
auzen om maopeobckua peeucmaop?

Ynpasurerar Ha OO]l, pecrieKTUBHO 4JieH Ha Cb-
BeTa Ha All, Mma IIpaBo Ja IoMcKa Ja bbe 3amm-
YeH OT TBPrOBCKMS PErucTbp C MUMCMEHO yBe-
ITOMJIEHNE IO OPY>KeCTBOTO. B 1mocoven B 3akoHa
CPOK JIPYXeCcTBOTO TpsibBa Ha BIMIIE OCBODOX-
IJaBaHETO MYy B THPTOBCKMS PErUCTBP. AKO Ipy-
KeCTBOTO He HaIlpaBM TOBa, YIPaBUTEJIT, pec-
IIeKTUBHO WICHBT Ha ChbBETa, MOXe Cam Ja 3asBU
3a BIIMCBaHe TOBAa ODCTOSTENICTBO WM CBIBT IO
BIIVICBA, He3aBMCUMO, JaJI HAa HETOBO MSICTO € W3-
bpano gpyro nure. B Tasu BpB3Ka e npenBueHa
U BB3MOXHOCT IPY>XXeCTBOTO Jia O'bJle mpeKpare-
HO OT OKPBXHMS ChI IO MICKaHe Ha IIPOKypopa,
aKo B IIPOIbJDKEHNE Ha Olpe[IelleH B 3aKOHa CPOK
IPY>XeCTBOTO HIMAa BIIVCAH yIIPABUTEJI, PeCIIeK-
TUBHO, aKO DpOST Ha UlleHOBeTe Ha ChBeT Ha JIpy-
XKEeCTBOTO € IO-MaTbK OT NPeIBUIeHNI B 3aKOHa
MUHJAMYM.

Tpabba au ga ce peeucmpupa u kege zykgecmpanro
auue, koemo makap u ga nama kaon uau npegcmabu-
meacmbo Ha beazapcka mepumopua, uma gopmupano
6 beazapua macmo na cmonarcka geiinocm?

Yy>xmecTpaHHO JIuIie, KOETO II0 CMICHIIa Ha 3aK0-
Ha Mma GOpMUpPaHO MSICTO Ha CTOIIAHCKa JIel-
HOCT B bbnrapmd, e mrbXHO ga ce perncrpupa B
EnvHHMAI perucrvp Ha CTONAHCKUTe CybeKkTu
BYJICTAT, xakTOo M B CBhOTBeTHATa IaHbYHAa
aryxba 110 MeCTOM3BBPIIIBAHETO HA JIEMHOCTTA.
B cyuan, ve 3a usBbpIIBaHeTO Ha IEMHOCTTA B
bbirapus ce HaemaT Ha MICTO pabOTHUIIN U CITy-
>KUTeJIV, ChOTBETHOTO JINIIe CJIefIBa Ja Ce PermcT-
pupa u Kato ocuryputen B Hanmonamams ocury-
puUTeeH MHCTUTYT.

KatecmbBomo “ynpabumea Ha beazapcko mopeobcko
gpyokecmbBo” gocmamsrHo ocHobanue au e 3a npegoc-
mabane Ha tydgecmpanen epaxganun Ha cmamym Ha
nocmoanto npebubabawy 6 beacapua?

qy')KJIeCTpaHHO Jinne, Ha3dHa4YeHO 3a yIIpaBUTE]I
Ha TbProBCKO OAPY>XeCTBO CbC CeaJINIle B bera-
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this end to be granted permission for continuous
residence in Bulgaria for a period of up to 1 year
but not a permission for permanent residence,
save for the cumulative presence of some of the
particular grounds for issuance of permission for
permanent residence.
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pus, MMma IpaBoO Ha TOBa OCHOBaHMe Ha IOIy4n
paspelleHe 3a IPOIBIDKUTENHO IpebuBaBaHe B
Benrapus sa cpok o 1 ropuHa, HO He U pasperiie-
HIle 3a ITOCTOSTHHO IpebuBaBaHe, OCBEH aKO Ky-
MYTIaTVBHO e HaJuIle U HIKOe OT CIIeIpUIHITe
OCHOBaHMSI 3a M3IaBaHe Ha paspellleHye 3a IT0C-
TOSIHHO TIpebuBaBaHe.
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