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The long awaited new member-
ship of the Competition Protec-
tion Commission as designa-
ted by Parliament pursuant to
the Competition Protection Act
(CPA) started their work in
November 2003.

The new Commission made it
clear with its very first decisions
that it intended to play an active
part in social life and business in
this country as a body ensuring
the development of a competi-
tive environment. An expression
of the admirable striving of the
Commission to publicity, trans-
parency and investigation of the
public needs with a view to pro-
viding a just approach and con-
tinuous impact, is the Coopera-
tion Agreement signed together
with the Bulgarian Chamber of
Commerce and Industry on 18th

February 2004.

However, much to the surprise
of everybody and especially of
businessmen operating on stron-
gly competitive markets of con-
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Dear clients, colleagues and friends,

You hold the new issue 13 of our newsletter.

The free market economy requires not only production
of quality goods, but also an active advertising. This
matter interacts with the rules of the fair competition.
That is why the live issue is dedicated to the promo-
tional games that have become a daily matter and to
the role of the Commission for Protection of
Competition for a maximum positive impact on the
society. 

In the Opinions column the problems of the protection of trade name are discussed,
which require amendments to legislation in order to avoid non-loyal and non-mar-
ket activities in the economic life. Valentin Braykov directs to the solution of this
problem with erudition and colourful language.

Timely and interesting is the article dedicated to the principle of silent approval of
administration and the related to this legal institute non-regulated issues, as well as
the one concerning the entirely new legal framework of the telecommunications
market pursuant to the Telecommunications Act. 

The Briefly and Q&A columns bring your attention to certain new pieces of legisla-
tion and currently emerging legal cases.

We believe that we have succeeded again in attracting your interest. Looking for-
ward to your recommendations and opinions, 

With best regards,

Vladimir Penkov

����� �������, ������ � ��������,

èÂ‰ Ç‡Ò Â ÔÓÂ‰ÌËflÚ ·.13 ÓÚ ‚ÂÒÚÌËÍ‡.

ë‚Ó·Ó‰Ì‡Ú‡ Ô‡Á‡Ì‡ ËÍÓÌÓÏËÍ‡ Ì‡Î‡„‡ Ì‡ Û˜‡ÒÚÌËˆËÚÂ, ÓÒ‚ÂÌ ‰‡
ÔÓËÁ‚ÂÊ‰‡Ú Í‡˜ÂÒÚ‚ÂÌË ÒÚÓÍË, Ò˙˘ËÚÂ ‰‡ ·˙‰‡Ú Ë ‡ÍÚË‚ÌÓ ÂÍÎ‡ÏË‡ÌË.
íÓÁË ‚˙ÔÓÒ ÒÂ ÔÂÔÎËÚ‡ Ò ÎÓflÎÌ‡Ú‡ ÍÓÌÍÛÂÌˆËfl. á‡ÚÓ‚‡ ‡ÍÚÛ‡ÎÌ‡Ú‡ ÚÂÏ‡
Â ÔÓÒ‚ÂÚÂÌ‡ Ì‡ ÒÚ‡Ì‡ÎËÚÂ ‚ÒÂÍË‰ÌÂ‚ËÂ ÂÍÎ‡ÏÌË Ë„Ë Ë ÓÎflÚ‡ Ì‡ äáä Ò
Ó„ÎÂ‰ Ï‡ÍÒËÏ‡ÎÌÓÚÓ ÔÓÁËÚË‚ÌÓ ‚˙Á‰ÂÈÒÚ‚ËÂ ‚ Ó·˘ÂÒÚ‚ÓÚÓ.

Ç Û·ËÍ‡Ú‡ åÌÂÌËfl Â ‚ÍÎ˛˜ÂÌ ‚˙ÔÓÒ˙Ú ÓÚÌÓÒÌÓ ÔÓ·ÎÂÏË ÔË Á‡˘ËÚ‡Ú‡
Ì‡ Ú˙„Ó‚ÒÍÓÚÓ ËÏÂ, ÍÓËÚÓ Ì‡Î‡„‡Ú Á‡ÍÓÌÓ‰‡ÚÂÎÌË ËÁÏÂÌÂÌËfl Ò Ó„ÎÂ‰ ‰‡ ÌÂ
ÒÂ ‰ÓÔÛÒÍ‡Ú ÌÂÎÓflÎÌË, ÌÂÔ‡Á‡ÌË ‰ÂÈÒÚ‚Ëfl ‚ ÒÚÓÔ‡ÌÒÍËfl ÊË‚ÓÚ. Ç‡ÎÂÌÚËÌ
Å‡ÈÍÓ‚ Ò ÂÛ‰ËˆËfl Ë ˆ‚ÂÚËÒÚ ÂÁËÍ ÌË Ì‡ÒÓ˜‚‡ Í˙Ï Â¯‡‚‡ÌÂÚÓ Ì‡ ÔÓ·ÎÂÏ‡.

åÌÓ„Ó Ì‡‚ÂÏÂÌÌË Ë ËÌÚÂÂÒÌË Ò‡ ÒÚ‡ÚËËÚÂ, ÔÓÒ‚ÂÚÂÌË Ì‡ ÔËÌˆËÔ‡ Ì‡
Ï˙Î˜‡ÎË‚ÓÚÓ Ò˙„Î‡ÒËÂ Ì‡ ‡‰ÏËÌËÒÚ‡ˆËflÚ‡ Ë Ò‚˙Á‡ÌËÚÂ Ò ÚÓ‚‡ ÌÂÛÂ‰ÂÌË
‚˙ÔÓÒË ‚ Á‡ÍÓÌÓ‰‡ÚÂÎÒÚ‚ÓÚÓ, Ë ËÁˆflÎÓ ÌÓ‚‡Ú‡ Ô‡‚Ì‡ ‡ÏÍ‡ Ì‡
‰‡ÎÂÍÓÒ˙Ó·˘ËÚÂÎÌËfl Ô‡Á‡ Ò˙„Î‡ÒÌÓ á‡ÍÓÌ‡ Á‡ ‰‡ÎÂÍÓÒ˙Ó·˘ÂÌËflÚ‡.

êÛ·ËÍËÚÂ ç‡Í‡ÚÍÓ Ë Ç˙ÔÓÒË Ë ÓÚ„Ó‚ÓË Ì‡ÒÓ˜‚‡Ú ‚ÌËÏ‡ÌËÂÚÓ ÇË Í˙Ï
ÌflÍÓË ÌÓ‚Ë ÌÓÏ‡ÚË‚ÌË ‡ÍÚ‡ Ë ‡ÍÚÛ‡ÎÌÓ ‚˙ÁÌËÍÌ‡ÎË ÍÓÌÍÂÚÌË Ô‡‚ÌË
Í‡ÁÛÒË.

Çfl‚‡ÏÂ, ˜Â Ë ÚÓÁË Ô˙Ú ÒÏÂ ÛÒÔÂÎË ‰‡ ÔÂ‰ËÁ‚ËÍ‡ÏÂ Ç‡¯Ëfl ËÌÚÂÂÒ.

Ç Ó˜‡Í‚‡ÌÂ Ì‡ Ç‡¯ËÚÂ ÔÂÔÓ˙ÍË Ë ÏÌÂÌËfl
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h	�� ��^	��� �	��� �i����� �
���������
�� �� ��������� �
��	^���	������� �	������ �� \���
(�����	����� - Z���	
, ]���	
 &
Z����k	��, ����	 � �� 
��
�� ������-
���	
��� 
�������. (�^	��� ���� �
����	
�����, �	��	 �� �����'�� 
 ���	
�� �������
��
�� ��
��������� ������-

����, ���	 ���
�� ��
��� � �� ��
� ��
�� �������� ���	 ���������� ��
�	������� ��	^���	����� ��
��
	��	��	 �	������� ����� ��.
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	�������� �� ����	 �	��������� ������ ��
�	����������� ��	�� � ���
����� �� �����-
�� �������� �������� �� ���
��
��� ��
�	������������ �������, �� �	-����	 	� �
�
���� � �"� ���	'� �������
��� ���� �� ��
	��� ��	*�	�� ����	 ���� ����	� ��
� �� ��-
��&���� �� ��������� �� 
�. 34, ��. 6 	� ""�,
���	 �������� �� 	�������� ���� �� �	������
�	 150 000 ��
�. ���	 �� ���
�����, ��������-
���� ���� ��, �������� 	� �����&��� �����

�� �"� �� �	�	��	 ����&���� ��&� 15 000
��
�. 

h��
	'�� � 	��
� �� �	��	
� �������� �� ��	-
����, �	��	�	 �	�)	���, �	*�	 �	
��� �	�����
���	�������. $���i��
� �� ������ �� ��
�
���� ���������
�	 �����
��� �� �	�����-
���� ^���� 
 ��	��
	��
�� � �	���� ���	'���-
�� �� �������� �� �"� � Y��)	
��� ��������-
����
�� ���, ���	 �������
����� ��	�	 �� ��
�	�
�'��� �	������ ��������	 �	� �������-
������ �����
 �� ���	��. Y ���	� ���
�� �	
�
���
� 
��� ���������
��� �� 	��������� ^��-
��, � 
 ����� — 
��� �
���� �
	�	������ �����-
����� �� � �
���^��� �� �� 	��������� 	�-
��	������
�. 

Z�� �	
� ����
� �� �� 	�����'�, 
� �	
��� ���-
��
 �� �	�������, ����� � ���� ���	 ������
������������	�� � �����
�	�� �� �	�)	����
�� � 	���� �	������� �� ���������	 	�����
�-
�	 
����*��
��, � ���	 ���� �
	� ��	�
� ���
��	�	�	��	 ��&���� �� � 	������ ��	������
�� �	�)	��. ( ��� �� ���
� ���� �� �	
�, ����
�	�)	��� � ���
���� ��� ��, � �	-��	�	 �� ��-
	�)	���	���� �� ���� ������ ���� ���� 
��-
�	'�	�� �� �	��	��
������� �
����� � ��
�	����������� ������ �� ��������� �
	���
��	�	 �	��	-�������� ��*�	�� ��� �	
���
�����
����. [ �	
� �	'� �� ����� ���	 
 ���-

�*, 
� ���	��� ���� �	������, ���	 �� 
��i
�
��
��������� ������ 	��	��	 ���������� ��
	��������� �� ����
���	 �� ��	��'�� �	 ���-
���� �� 
�. 34, ��. 6 	� ""� ��� ��'��
�����-
�	 � ��	�	�	��	 ��&���� �	������� 	�����-
�� �	
��� �	
�� �������� (�	 �	�	��� ��
Z�	�	�	� l 85 	� 13.07.1998 �., �����	
�
��

3

sumer goods who rely on large-
scale promotional campaigns to
attract the interest of con-
sumers, the Commission im-
posed penalties at a total value
of almost one million Leva for
violations of the prohibition

under Art. 34, para 6 of the Competition Protec-
tion Act, the amount of individual penalties
reaching up to BGN 150 thousand. Just for the
sake of comparison, it is worthwhile to recall that
the maximum penalty imposed by the previous
membership of the Competition Protection
Commission for a similar violation was BGN 15
thousand.

It is not so much the amount of fines, though, that
is most alarming. The trouble is with the
approach demonstrated by the new Commission.
One can see the tendency to interpret specific
facts in a too restrictive manner in contravention
to the existing practices of the Commission and
the Supreme Administrative Court and to some-
what exaggerate in considering the promotions
under investigation to belong to the purview of
the legal prohibition. In some cases, this is done
through the neglect of certain facts, while in other
cases it is based on a rather peculiar interpretation
and qualifications of specific circumstances. 

It should further be noted that the new panel of
the Commission, although seeking in principle
for transparency and publicity of its approaches
with a view to achieving a maximum impact on
society, has not announced this change of
approach neither by some public event, nor by a
formal act of interpretation. And it is not about
the appropriateness of the approach, but rather
about the necessity of providing a principle
opportunity for the bona fide participants on the
competitive markets to adapt their promotional
and advertising activities to the new require-
ments. And this could only happen by means of
amendment to the law providing a more explicit
regulation of the criteria for establishment of the
presence of a sale pursuant to Article 34, para 6 of
the CPA, or meanwhile by a protocol resolution

ÄäíìÄãçÄ íÖåÄLIVE ISSUE



the Commission to determine the new specific
criteria (like Protocol No 85 of 13.07.1998 estab-
lishing the criteria for determining a significant
excess over the price of goods). Naturally, this
means that only activities following the date of
such act non-complying with the new require-
ments can be regarded as violation and respec-
tively punished. Otherwise, the sanctions of the
Commission could not have the necessary educa-
tional and preventive impact, but rather could
leave an impression of subjectivism.  

Of course, the decisive role will ultimately go to
the Supreme Administrative Court, before which
all decisions issued by the new Commission so far
have been appealed. It is this judicial institution
that the law has entrusted with the control over
the lawfulness of the decisions taken by the pub-
lic administration and it depends on it whether
lawfulness will prevail over the subjective expe-
diency judgements of the Commission.
Meanwhile, however, the organizers of promo-
tional games should take these new tendencies
into consideration and pay special attention to the
way they plan promotional campaigns that
involve winning of prizes so that to dissipate any
doubts in their lawfulness.

In this connection, one should remember that the
relevant provision of the Competition Protection
Act prohibits any sales related to a promise of a
prize whose value is much higher than the value
of the purchased product. Unfortunately, the
wording of the Act is too terse, failing to explain
the cases when such relationship between the sale
and the prize exists or to specify the criteria for
establishing when the value is “much higher”.
While the latter criterion was determined by the
Commission in its protocol of 1998 as mentioned
above and it has not been put to question so far
(the ten-fold price of the product sold but not
more than five times the minimum wage in the
country), the approach tends to “harden” with
regard to the former aspect. The new practices of
the Commission tend to point to a rather restric-
tive interpretation of this criterion, ignoring, inter
alia, the alternative ways which the organizers of

���������� �� 	��������� �� ���
�����	�	
���
�&�
��� ��  ����� �� ��	����). h	
� �����-
�
��	 	���
�
�, 
� ���	 ��*��
�� ���� ����
����, �	��	 �� �� ��	�����
�� � �	
��� �����-

����, �	��� �� �� �
���� �� ����&���� � ��	�-

���	 �� ����� ���� �	������. Y ��	��
��
���
�* ���� ���� �� �	������� �� ��)� �	���
�� ���������� ���� ��	�)	���	�	 
���������-
�	 � ���
����
�	 
����*��
��, � �	-��	�	 �	-
��� �� 	���
�� 
��
������� �� �������
����. 

X������ ��, ��&�
��� 
 ���*�� ������ ��
���� �	���� �� Y��)	
��� ������������
��
���, ���� �	*�	 
��
�� �	 �	����� ��	����-
���� 	� �	
��� �	����� ��&���� �� 	�'��
�-
��. $� ���� ������� ������� �� ���	��� � ���-
�	���
�� �	���	�� �� ���	�	��	�����	�� ��
��&������ �� ���������� ���� � 	� ��� ��
�-
��, ���� ���	��	���� �� �������� ��� �����-
��
����  �����	�����	��, �	��
����� ��&�-
����� �� �"�. ]�'��
������	 	��
� 	�����-
���	���� �� �������� ���� ����
� �� ����
����
�� ���� �	
� ������ �� � � 	�	���	 
��-
����� �� �������� ��	�	 ����, �
������ �
�����
��� �� ���������� �������, ����, �	�	
�� �� �� ��
� ������
 �	
	� �� �������� 
 ��)-
���� ���	�	��	�����	��. 

Y ���� 
����� ����
� �� �� ��� ����
��, 
�
��	�������� ����	����� �� ""� �������
� ��-

��&
����	 �� ��	��'��, �
������ � 	����-
��� �� �������, 
���	 ��	*�	�� ��	�	�����	
���
�&�
� ��	*�	���� �� ���������� ��	��. "�
��'������ ���	��� � �
���� ���	��
�� � ��
�	����
� �	�� � ���� � ����
� 
����� ��'��
��	��'���� � ���������, ���	 ��
� �������*
�� „��	�	�����	 ���
�&����” ��  �����. _	-
���	 
�	���� �������* � 	�������� 	� �	��-
����� � �	�	
��	�	 �	-�	�� ��	�	�	��	 ��&�-
��� 	� 1998 �. � �	�� �������* 
�� 	�� �� ��
�	���
� �	� 
���	� (10-������� ������ ��
��	*�	���� �� ��	��
����� ��	��, �	 �� �	
�
�
	� 5-������� ������ �� ����������� ���	���
������� �� ��������), �	 	��	&���� �� ���
��
�� ����i��
� “
�
����
���” �� �	�)	��. Y 
�	
��� �� �������� �"� ���	������� ���	�-
�	�� ��� 	�����
�����	 �����
��� �� �	�� 
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promotional campaigns offer for participation
without purchasing the product, to an extent
which leads to the conclusion that the
Commission considers to be a violation of the
prohibition any promotion, where at least one of
the possible ways to participate is related to the
purchase of a product in one form or another.
Conversely, the practices of the Supreme
Administrative Court tend to reveal its position
that this criterion is not applicable to promotions,
in which people can participate without buying
the product.

Nevertheless, one could advise all organizers of
promotional games, in which prizes can be won,
to be very careful in planning such campaigns, at
least until the Supreme Administrative Court
rules on the above mentioned decisions of the
Commission. In this connection, one should try to
avoid any ways of participating in the campaigns,
which are connected with the collection of
crowns, labels and other items of parts thereof
that are attached in one way or another to the
products or their packages, as far as it might be
interpreted as relating to the sale of products, and
before the establishing of clear criteria for deter-
mination of such relation.

�������*, 
��i
�����	 ���	 �� ���������
��
����	���
����� 	� 	��������	���� �������-
��
�� ��	�	�� �� �
����� 
 ��	�	 ���� ���
�	����� �� ��	����, �	 ������, �	��	 ������
��
	��, 
� ��	��� �	������� ����&���� ����-
���
��
� 
���� ��	�	 ��, ��� �	��	 �	��
���� 	� 
���	'���� ��	�	�� � �
����� �	 ��-
����
 ��
�� � �	����� �� ��	����. %�����	 ��
�	
�, �	����&���� �������� �� Y[� � 
 ���-
���, 
� �	�� �������* �� � ���� �, ��	 �����-
�
�
� 
���	'�	�� �� �
����� ��� �	����� ��
��	����.

Y�� ��� ����
����	 	� �	�	
��	�	, �	'� �� ��
����	��
� �� 
��
�� 	��������	�� �� ������-
�� ���� � �����
��� �� ���������� �������,
�� ����� 	�	���	 
��������� ��� ���������
�� ���� �� ��, ��*-����	�	 �	���	 Y[� ��
��	������ �	 �	����������� ��&���� ��
�"�. Y ���� 
����� ����
� �	 
���	'�	�� ��
�� �����
�� ��	�	�� �� �
�����, �
������ ���
�������� �� ����
��, ������� � ����� ������-
�� ��� 
���� 	� ��������, ���������� �	 ��-
����
 ��
�� ��� ��	��
����� ��	����� ���
��)���� 	���	
��, �	�	��	�	 �	
� �	'� �� ��
�����
� ���	 	�
���
��� � ��	��'���� �� ��	-
������� � ����� �� 	����������	 �� ���� 	�-

�����	�� �� �� �����	
��� ���� ��������.
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The Helpless Brand and Corporate Name1

Valentin Braikov

Pursuant to the second sentence
of Art. 7, para 2 of the Bulgarian
Commercial Act, “the name of
the company shall be true to
facts, it shall not be misleading
or infringing upon public order
and morality”. These three

qualitative criteria of truthfulness, exclusivity and
morality of the corporate name can be protected
in court by serving a claim under Art. 11, para 2
of the said Act against any illegitimate usurper of
another person’s brand name registered previ-
ously and lawfully.

However, it is possible for a name to be regis-
tered in contravention to the requirements of Art.
7, where the court itself has committed an error
or ruled on the registration of a name which has
already been registered by a third party with the
same or another court. What are the direct reme-
dies which make sure that the unlawful registra-
tion will be deleted? What protection does the
holder of the identical name registered earlier in
a lawful way enjoy? Art. 33, para 2 of the
Competition Protection Act does not give any
answer to the specific question because it pro-
hibits the use of an identical or similar name,
damaging the interests of market players. This
means that it is not a remedy against a coinciding
name that has only been registered but is not
active on the market and, most importantly, that
the Competition Protection Commission is not
empowered to give instructions on the deletion
of illegitimate brand names registered by the
court. 

Prior to the amendments to the Commercial Act
promulgated in The Official Gazette, No. 84 of
2000, it was possible to invoke Art. 498 of the Civil
Procedure Code to establish the inadmissibility or
nullity of a registered circumstance and its dele-
tion by the court ex officio at the request of the
public prosecutor or the party concerned. That
tool made it possible for registered names to be

:�����	
�


 
4�5
���
 	��1

�������� '��(���

��	��� 
�	�	�	 ����
���� �� 
�. 7, ��. 2 	�
���������� h���	
��� ���	� “d������ ����
�
�� 	��	
��� �� ��������, �� �� 
�
�'�� 

�����'����� � �� �� �������
� 	�����
����
��� � �	����”. h��� ��� ��
���
��� ��������
�� ������	��, ����i
�����	�� � �	��� ��
����	
��	�	 ��� �� ������	 �������� 
���
��� �	 
�. 11, ��.2 	� ����� ���	� ����� 
����
�����	��� �������	� �� ���	��	 � ����)	��	
�������������� 
�'�� ^����. 

Y���	'�	 � 	��
� �� ���� �	������� ��������-
 �� �� ^���� 
 ��	��
	��
�� � �����
������
�� 
�. 7, �.�. �	���	 ������ ��� � ����&�� � � �	�-
���	
�� 
���
��� �� ^����, �	��	 
�
� � �����-
������� 
 ����� ��� ���� ��� 	� ����	 �� �.
����
 � ������� ��	�	� �� ����
�
��� �� �	
�
�����	�	��	�����	 
���
���? ���
� ������
����� ���	
� �	���������
	 ��� ��������� ��
���	��	 �������������� ����� �	
� ������
��
^����? p��� 33, ��.2 	� "��	�� �� ������ ��
�	������ ���� �� � ��� 	��	
	� �� �	��������

���	�, ���	�	 �	* �������
� ���	��
����	 ��
������
�� ��� �)	��� ^����, �
��'���	 ����-
������ �� ��������� �������. "��
� �	* �� � ��-
�����
	 ����� ���	 ������������, �	 ������	
������
�� ��������� ^���� � ��*-
�'�	�	 -
�	������� �� ������ �� �	������ ���� �� �
�	��������� �� ������ ����
�
��� �� 
�
� 
��-
���	 	� ���� �����	��	 ����	
��	 ���.

_	 ����������	 �� h���	
���� ���	� (h") � _Y
��. 84/2000 �. �� �� ����	�	'���� ���	
��� ���
�� 
�. 498 aZ� �� �����	
�
��� ���	������	��
��� ���	'�	�� �� 
�����	 	���	������
	 �
����
�
����	 �� 	� ���� ���'���	, �	 ������
�� ��	���	�� ��� �� ���������	
��	�	 �� �.
� �	�� ���������� �� 
���	'�	 ����
�
����	
�� ������������ ^����, ��	��
	��
��� ��
�����
������ �� h���	
���� ���	�. [*.�r�
���� � ����
 ��� 
 ������� �� 90-��. 

� ����������	 �� ��	������� ���	� 	� 	��	�-

�� 2000 �. � �	 ������ �� �	
��� ��. 5 �� 
�. 70
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1  The author has raised some of these arguments in his article published in The Commercial Law
magazine, No. 2 of 2001.



deleted in case they contravened the require-
ments of the Commercial Act. IBM succeeded
with such a claim in the mid 1990’s. 

Pursuant to the amendments to the said Act of
October 2000 and by virtue of the new para 5 of
Art. 70 of the Commercial Act, Art. 498 of the
Civil Procedure Code is no longer applicable to
the registration of a company. In other words, it is
not applicable to the name of the company as an
essential element of its registration. Art. 498 of the
Civil Procedure Code remained applicable only
to names of sole proprietors.

The existing Art. 70, para 1 of the Commercial Act
gives an exhaustive list of the violations leading
to invalidity of an incorporated company. An ille-
gitimate name does not fit in any of the enumer-
ated seven reasons for invalid incorporation. It is
not missing in the Articles of Association pur-
suant to subpara 5 of the same paragraph; con-
versely, it is there but it simply fails to meet some
of the positive or negative requirements of Art. 7
of the Commercial Act. This means that the incor-
poration of a company may not be proclaimed
invalid, although the name as the most essential
element of the incorporation may well contravene
the law. There exists a flagrant contradiction
between the relevant weight of the name as an
essential feature of the company and the ineffec-
tive legal protection of the legal requirements to
the name. It turns out that in its present wording
Art. 7, para 2 of the Commercial Act proves unre-
lated to any sanctions. An illegitimate name is a
defect of incorporation that is no less than a name
missing in the Articles of Association. If ill-inten-
tioned market players become aware of this vul-
nerability, some noisy and painful problems
might occur. 

All this comes to explain why the national data-
base is full of all kinds of locally registered
“namesakes” of internationally well-known cor-
porations. 

In our opinion, an elegant solution could be pro-
vided through minimal legislative intervention in

h", 
�. 498 aZ� �� �� ������� 	��	��	 �
����-

��� �� ����	
��	 ���'���
	. h	��� �	* �� ��
������� � �����	 ^������ �� ���'���
	�	
���	 ������
�� ������� �� �
���������� ���-
��
. p��� 498 aZ� 	����� �� �� ������� ���	
��� ^���� �� ���	��
�� ����	
 �. 

_�*��
����� 
�. 70, ��. 1 	� h" ��
� ��
������-
��� ������ �� ����&������, �	��	 
	��� �	 ��-
��*��
�����	�� �� �
�����	�	 ���'���
	. Y
���	 ���	 	� ����	����� ����� 	��	
���� 
�� ����*��
�����	 �
����
��� �� �	'� �� ��

����� �����	�	��	�������� ^����. h� �� 
	�����
� 	� ����
� ��	��� �. 5 �� ������ ������,
����	��
 - ��� �� �, �	 ��	��	 �� 	��	
��� ��
���	� 	� �	�	'�������� ��� 	��� ������
�����
���� �� 
�. 7 h". "��
� ���'���
��	�	
�
����
��� �� �	'� �� ���� 	��
��	 �� ����*�-
�
�����	, ����� ��*-������
�� ������� �� �
-
���������� �����
, ^������, �� ��	��
	��
�
�� ���	��. $��� � � 	
�
���	 ��	��
	��
��
��'�� ����
������� ��'��� �� ^������ ���	
������
�� ������� �� ����	
��	�	 ���'���
	 �
���^����
���� ���
�� ������ �� ���	�	
���
�����
���� ��� ���. (�����, 
� 
 ����&��� ��

�� �	����� �� 
�. 7, ��. 2 	� h" �� 	���
� ���
����� ���� ��. $����	�	��	�������� ^���� �
�� �	-����� �
��������� ��^��� 	� ����
���-
�� 
 ����
� ^����. %�����
����	 �� ���� ���
�-
�	�� 	� ���	��	��
����� ������� ����
� �	'�
�� �	
��� �	 &���� � �	������� ������	�	��-

��. 

a	����� ���	
� 	�����
�� ���	 
 �� �	�����-
�� ���� ����� �	��� �� �� ������� 
�����
�
������	 ������������ ������ “���&�” �� �
�-
�	
�	 ��
����� �	��	�� ��. 

��	��� ��� ��	������ �	'� �� ���� ��&�� ���-
�����	 
��� ��������� ���	�	������� �����-

�� �� 
 
�. 70, ��.1, �. 4 	� h", �����	 ��	��
	-
���	��	���� �� ^������ �� �����
� ���	 �	���-

�� ��^��� �� ���'���
��	�	 �
����
���.

h��� �. 4, ��. 1 �� 
�. 70 	� h" �� ����	����
������� 
��: ”��������� �� ��*�	�� ��� 4��-
���� �� ���'���
	�	 ��	��
	��
� �� ���	��

•L e g a •I n t e r C o n s u l t  N e w s    A p r i l  2 0 0 4

7

åçÖçàüOPINIONS



Art. 70, para 1, subpara 4 of the Commercial Act,
where the illegitimacy of the name could be
inserted as a reparable defect of the incorpora-
tion.

Thus Art. 70, para 1, subpara 4 of the Commercial
Act could be re-worded as follows: “the objects of
activity or the name of the company contravene the
law or morality”. The mechanism of Art. 70, para
2 of the Commercial Act could be invoked by any
party concerned in order to request the company
to be proclaimed invalid and the whole company
will be terminated, where the defect of the corpo-
rate name is not removed within the time limits
prescribed by the court. Another option is to
repeal Art. 70, para 5 of the Commercial Act and
to reinstate the applicability of Art. 498 of the
Civil Procedure Code but this would render the
whole structure of the existing Art. 70 senseless.

A solution is needed and it is urgently needed at
that. One cannot tolerate this arrogant negligence
that has created such a huge loophole in the
Bulgarian legislation on corporate names and for
five years in a row it has been with increasing
arrogance that silence is kept and the focus is
always shifted elsewhere as if no problem existed
at all. Since October 2000 six amendments to the
Commercial Act have been enacted but none of
them touches upon the helplessness against
wrong registration of a name. The issue was
raised in the beginning of 2001 but it was con-
fronted with deaf ears and blind eyes. The result
is there to be seen through a simple “search” com-
mand for a worldwide known corporate name in
the national database. 

It is high time to put an end to the practice of
entrusting the amendments to the Commercial
Act and other major laws to a handful of anony-
mous sacerdotal persons who benevolently offer
Parliament the masterpieces of their intellectual
debris from time to time, while Members of
Parliament rush to vote them, waving hands as if
exercising in a fitness room. 

��� �� �	����� ���
�”. p��� ��)������ �� 
�.
70, ��.2 	� h" 
���� ���������	
�� �� �	��� ��
�	���� 	��
�
��� �� ���'���
	�	 �� ����*��-

�����	 � ��	 
 ������� 	� ���� ��	� �	�	���
�� ����	
��	�	 ��� �� ���� 	��������,  ��	�	
���'���
	 �� ���� ���������	. _��� 
���	-
'�� 
������ � �� ���� 	������� ��. 5 �� 
�. 70
	� h" � �� �� 
������	
� ����	'��	���� �� 
�.
498 	� aZ�, �	 �	
� �� 	��������� ���������-
�� �� ���&��� 
�. 70 	� h". 

X����&���� ����
� �� �� ������ � �	 ������
-
�	. $� �	'� ��
�� ��	������ �����'�	�� ��
�����
� ����
� ��	�	*�� 
 ���������� ��'��
�� ����	
��	 ��� � 
�
� ���� �	���� � 	�� �	-
�	���� � ��	���
��� ��	�����	�� �� �� ���
�
� �� �� ����� 
 ����� �	�	�� - 
�� ���	, 
� ����
��	����. %� 	��	�
�� 2000 �. �	 ���� h" � ���-
������ &��� ��������� � ���	 ���	 	� ��) ��
�	�	�
� ���������	���� ����� ���&�	 �����-
������� ^����. %�� 	� ��
��	�	 �� 2001 �.

���	��� ��&� �����
�	 �	���
��, �	 	
�
��-
�	 ���� ���)� �&� � ���
	���� 	
�. X������-
��� �	'� �� �� 
��� 
��� �	����� “search” 

�� �	������� ���� ����� �� ���	� �
��	
�	
��
����	 �	��	����
�	 ���. 

h���
� �� �� ����� � ���������� �����������
�� h���	
���� � ����� 
�'�� ���	�� �� �� �	-

���
� ���	 �� ����� ��	����� '�� �, �	��	
����	��
�	 �	�)
����� �� ���������� &�-
�k	
�� 	� ����
���� �� )��������, � ��������-
�� �� 	�	���
��, ���	��)�*�� ���	 �� ^�����. 

h�����	��
�� � ��	 ������� ���� ^��������
�������� �� �����
��� �� ���'���
��	 ���.
[�� �	
� � �����
� �� ���	 �� ��	�
����� ��-
����� ��*	�, � �� 
 �� �	����� �����, ���	�	
^�������� 	�������� �� �� �
������ 
 	���
�� �	����� ���� �����. h��� ��
��� ��
����-
���	 ^������ �� ����������� ���	 ���	����-
�� ��	���� ����	
� 	� �����
�� ����	
�. %�
��� ��
�� ��^	
���. Y��	
�� �� �� �������, �
���	��� � ���������. ( �� ����
� �����
� ��
���������� 
����� �����, � ��	���
��&��
	��� ���	��	�����	 �� �� �
���
��, �	��'�
�������� ���� ��� �����. 

•L e g a •I n t e r C o n s u l t  N e w s    A p r i l  2 0 0 4

8

åçÖçàüOPINIONS



It is pathetic to observe the proceedings with
company divisions of courts of law for the reser-
vation of a corporate name. And this will cover
only the territory of the respective court rather
than the whole country because company divi-
sions are not put together into a single national
database. Thus corporate names are imper-
turbably registered just like namesake sports
clubs from various cities. And gaffes are quick to
occur. It is the fault of the law and the system
rather than the justices. Courts charge fees for this
reservation and they have recently even tried to
increase them several times because the service is
allegedly very special.

There is no clear concept yet as to the relationship
between the brand and the corporate name. Will a
Bulgarian court register a darker-skinned
Marlboro Ltd. to produce T-shirts provided that
this is just a brand name of Philip Morris but it
has no namesake subsidiary or branch in this
country? Of course, it will. The interconnection
between the database of the judiciary and that of
the Patent Office is still an unaffordable luxury. I
would not be surprised to see the corporate name
of Windows AD, with the English word tran-
scribed in Cyrillic letters, for a company produc-
ing aluminium window joinery, opening a win-
dow to those sacerdotal sages of the Commercial
Act to finally see the problem. 

%�� ���� �	� �� �� �� ��	��	&�����	 ��'-
�� ����	
��� ����� � ^���� �� ����	
� . s�
���������� �� ��& ��� �����
� “]����	�	”
%%_ �� ����	
��� ^�������, ��� �	�	'����,

� �	
� � ���	 ����	
��� ����� �� d���� ]	-
���, �	 ���� ���	
 ���	������ ^����� 
 ����-
����. s� � ���������� � 	�� ���! Y����� ��'-
�� ������ ����� �� ���� � ���� �� Z������	�	

��	���
	 � 
 �	����� �������� ����. $� ��)
�� ��������� � 	� ^���� �� ��������
� �	���-
�� “u���	��” [_, ���� 
���	 ��	�	� � '��-
 ���, �	����
��� h���	
���� ���	�, ��*-�	�-
�� �� 
���� ��	�����. 
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The Anti-discrimination Act and the Court 
Practice 
Svetlin Adrianov
Lilia Banakieva

The Anti-discrimination Act
adopted by Parliament as far
back as the summer of 2003
entered into force on 1 January
2004. The need for such legisla-
tion stemmed not only from the
global trends in this respect but 

also from the urgent call to provide legislative
solution to some problems taking shape in the
Bulgarian society.

The objective of the Act is to ensure equality and
equal treatment, as well as effective protection
against discrimination, specifying the possible
grounds for discrimination among citizens, such
as gender, race, nationality, ethnic community, cit-
izenship, origin, religion, etc.

Meanwhile, several court cases have made their
way to headlines over the last two years in connec-
tion with the compensation claimed for damage
caused by a TV commercial, which was allegedly
discriminatory on the basis of gender due to the
words of the copy: “What does man need — a new
car, a kind woman, and a good beer…” The first-
instance litigation phase is over. Seven out of eight
claims have been rejected and one claim has been
partially awarded 10 percent of the claimed dam-
ages.

The identical attitude of judges from different
courts to those cases deserves respect for their
personal professionalism and for the judiciary at
large. This unity of opinion becomes even more
valuable due to the legal situation, in which the
cases were heard, i.e. in the context of fragment-
ed and too general legal provisions in the
absence of a single law to give an explicit and
detailed regulation of discrimination matters.
The difficulties facing those judges can be seen in
the diversity of their reasons and in the one sin-
gle case, in which compensation was partially

;��
�4
 �� ���	
� ����� 0	���	�	���	�
�
	 �40�<��
� ����
	�� 
������� ��������
6���� '��������

$� 01.01.2004 �. 
���� 
 ���� �������� 	�� ����
���	�	 �� 2003 �. 	� $��	��	�	 �������� "��	�
�� ������ ����� ���������� ����. $�'����
	� ����
 ���	� �� ��	�����
��� �� ���	 	�
��	������� ������ �� 
 ���� ���	��, �	 � 	�
���	������
����� ��	�)	���	�� 	� ���	�	��-
����	 ���'���� �� ���	� �����
��� ��	���-
�� 
 ��������	�	 	�����
	. 

"��	���  ��� 	������
����	 �� ��
�	���
�� �
��
�	�	���
��	��, ����	 � �^����
���� ����-
�� ����� ���������� ��, ���	 �	�	

� �
������ ���, �	 �	��	 � 
���	'�	 ���'������
�� ����� ��������������: �	�, ����, ���	�-
�	��, ����
���� ��������'�	��, ���'�����
	,
��	��)	�, ������� � ��.  

Y ���	�	 
���� ���� �	�������� �
� �	����
��&���)� ���	��	 ������� ���� �� 	�������-
��� �� 
����, ���
����� 	� ����
���	��� ���-
����, �	��	 ��	��� �� ��� � ������������-
�� �	 �	�	
 �������, �	���� ������: “���
	
�� ����
� �� 
	
�� — �	
� �	��, ���� '��� �
���� �	��� ���� ...”. X�����'�����	 �� 
�
�
�����i
� 
 ���
� ������ ��, ���	 
 ����� 	�
	��	 	��� ���
�� ���	
��� ��)� �� ��	 	�)-

������, � 
 ���� ����� ��&� 
����
�	 �
�'��
�� ����� �� ��	 	� �������������� ����.  

r���	�������	 �� ������� 	� �����
�� ����-
���� 
 ���� ������
�� ���
�� ������
��
�
�
�'����, ����	 ��� ��)��� ��
�� ��	^���	-
�������, ���� � ��� ��������� �� �������.
%�� �	-�	���� ��	*�	�� ��� �	
� ����	���-
���, �	���� ���
���� 	�����	
��, 
 �	��	 ����
���� ��)� ������'����, � �����	, ��� ����
^����������� � �
���� 	��� ������, ��� �� �
���� � ������ ���	�, �	*�	 ����
�	 � �	��	�-
�	 �� ������'�� 
���	���� �� ���������� �-
���. "�����������	, ���� �	��	 �� ���� �����-

��� ������� ��
�, ����	 	� ����		��������
�	��
� �� ��&������ ��, ���� � 	� �����
-
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awarded. However, in almost all cases they came
to the correct conclusion that an abstract adver-
tisement could not possibly produce discrimina-
tory effect.

The analysis of the wording of the said Act leads
to some conclusions that are of paramount impor-
tance for the proper interpretation and under-
standing of the concept of discrimination, espe-
cially in the light of those court cases.

Firstly, the Anti-discrimination Act is aimed at
ensuring the equality of citizens in exercising the
rights conferred on them by the Constitution and
the laws, as well as equal opportunities for par-
ticipation in social life.

Secondly, discrimination is viewed as an act
affecting the exercise and protection of RIGHTS
and LEGITIMATE INTERESTS, and

Thirdly, discriminatory acts are always specific
and affect specific legal rights of a given individ-
ual, placing him or her under less favourable con-
ditions than those offered to another person in the
same specific circumstances.

Therefore one cannot consider as an act of dis-
crimination a commercial containing an abstract
message with more than one meaning to all con-
sumers, whose intention is to combine text, vision
and overall impression in order to motivate con-
sumers to use the advertised product. Discrimi-
nation should lead to deprivation of the opportu-
nity for exercising legitimate rights of the individ-
ual. In this sense, discrimination implies that a
specific result will occur or at least may occur
and, in this particular case, it is the violation of
gender equality in a manner that will put a spe-
cific representative of one gender in less favou-
rable legal conditions than those enjoyed by the
representatives of the other gender. However,
such a result has never occurred; it has never been
sought with the commercial in question and it
cannot occur in any way. For these reasons, the
court decided correctly in the overwhelming
majority of the cases that there was no case of dis-

���� ���
�*, 
 �	*�	 ����� ��&� 
����
�	 �
�-
'��. Y �	
�� 
��
�� ���
�� 	��
� �� �	������
�	 ���
���	�	 ����i
����, 
� ���	 ��������-
�	 �������	 ��	������, �� �	'� �� ��� ���-
������� �	��� �^���. 

[������� �� ����	������� �� ���	�� �	�
	��-

� �� �� �����
�� ���	� ��
	��, �	��	 �� ��	-
�	 
�'�� �� ���
���	�	 �����
��� � �������-
�� �� �	������	 �� ���������� ��, 	�	���	 

�
�������� �� ��	�������� ������� ����.  

Z��
	, �������� ����� ���������� ��  ���
	������
��� �� ��
����
	 �� ���'������ ���
����'��
����	 �� ����	���
����� 	� �	����-
�� ���� � ���	�� ���
�, ����	 � ��
�� 
��-
�	'�	��� �� �
����� 
 	�����
���� '�
	�. 

Y�	�	, ���������� ���� � ���, �	*�	 ������
����'��
����	 � ��������� �� ZX[Y[ ��� "[-
�%$$( ($hrXr�(, � 

h���	, ����� �� ���������� �� � 
����� �	�-
������ � ������ �	�������, ����	���
��� 	�
���	�� ���
� �� �	������	 �� �, ���	 �	 �	�-
��
� 
 �	-������	������	 �	�	'���� 
 ���
��-
��� � ����	 �� � ��� ���� � ���� �	�������
	���	������
�. 

����	
�����	, �� �	'� �� �� ������'�� ���	
��� �� ���������� �� �������� ����, �	*�	
	����
� ���������	 ��	�	���
�	 ��	������
��� 
��
�� �	���������,  ����	 
��� �����,

���� �  ��	���	 ����

��� �� �	��
��� �	�-
���������� �� �	�������� �����	 �������-
����� ��	����. _��������� ���� ����
� ��

	�� �	 	������� �� 
���	'�	���� �� �� ��-
��'��
�� ���	�	
	 �������� ���
� �� 
	
���
� ��
�	����. Y �	�� ������, ���������� ����
�����
� � ������
����	 ��� �	�� 
���	'�	��-
�� �� ������� �	������� ��������, � �����	 ��
�� ����&� ��
�	�	���
��	���� �� �	�	
��� �	
����
 ��
��, 
� �	������� �������
���� ��
������ 	� ��) �� ���� �	���
�� 
 �	-������	�-
�����	 ���
�	 �	�	'���� �����	 �������
�-
������ �� ������ �	�. h���
 �������� 	��
�,
���	 � ��� ������ � �	�������� �������� 
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crimination and therefore no damage had
occurred as a result of discriminatory action. 

The entry into force of the new law creates the
necessary legal conditions for overcoming such
situations in the Bulgarian society and provides
the requisite legal regulation of these social rela-
tions, equipping judicial bodies with the tools
needed for the settlement of such disputes. Of
course, the court practice will show whether this
legal framework is sufficient and whether it will
really contribute to resolving the actual problems
in society. Still, the very fact that the law exists is
a serious step forward and it fosters the integra-
tion of this country into the system of European
values.

����, ���	 � ��������, � � �� � 
���	'�	 ��
�������, �	���� �	��	 ���
���	 ����� 
 	�-
�	��	�	 ��	�����
	 	� ���
���� ��� ���, 
�
���������� �� �� � ���� �, � ����	
�����	
�� �� ���������� � 
���� 	� ���������� �-
	��	 	��	&����.  

Y�������	 
 ���� �� �	
�� ���	� �����
� ��	�-
)	������ ���
�� ���	
�� �� ���	�	��
��� ��
�	�	��� ����� �� 
 ��������	�	 	�����
	,
���	 ��
� ��'���� ���������� �� �� �	�� 
��
	�����
��� 	��	&���� � ����	���
� �� ���-

	����������� 	����� ��'���� �����������
�� ��&�
��� �� ����
� ��	�	
�. X������ ��,
���������� �� �	��'� ���� ���� ������ � �	�-
����
�� � ���� 
 ��*-�	���� ������ �� 	����-
�� ��&�
����	 �� ��*��
�������� ��	����� 

	�����
	�	. ���	�	 �����
��� �� ���	�� 	��
�
�������
��
� ���� ����	��� ���
�� 
 ���� ��-
�	�� � �	������� �� ���	���
����	 �� ����-
���� �� ��� �
�	��*�����  ���	���. 
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The Telecommunications Act and the
Introduction of an Entirely New Legal
Framework of the Telecommunications Market
Pavel Velchev

The rapid development of com-
munication technologies, the
need for harmonization of the
Bulgarian legislation with the
acquis communautaire and the
related agreements reached on
Chapter 19 of Bulgaria’s negoti-

ations with the European Union (EU) have deter-
mined the need for an entirely new Telecommuni-
cations Act. The tormer Telecommunications Act,
which had been in force since 1998, has already
played its role by introducing order on the
telecommunications market and contributing to
the establishment of an independent regulatory
body which is undoubtedly the Communications
Regulatory Commission (the Commission).
Another very important reason for the need to
adopt a new Telecommunications Act is the fact
that, at the end of 2002, there was removed the
state monopoly over the provision of fixed voice
service between end points of the fixed telephone
network, the provision of leased lines under
terms and conditions disclosed to the public, and
the cross-border real-time voice transmission for
the purposes of the provision of international
voice services by public telecommunication oper-
ators, which the government had earlier entrust-
ed to the Bulgarian Telecommunications Compa-
ny EAD (BTC). 

A very important aspect in the formation of the
position on the philosophy of the new law is the
agreement reached in the course of the EU acces-
sion negotiations for Bulgaria to apply by 1
January 2007 the EU legislation in the telecom-
munications sector which existed as of 31
December 1999 (the only exception to this princi-
ple is Directive No. 2887/2000/EC of 18
December 2000 on the unbundled access to sub-
scription lines). This agreement paves the way to
the liberalization of the telecom market on a step-
by-step basis, taking into account the specific fea-

;��
�4
 �� 0����
�4
<���	�
� 	
�4��/0���

 �� 	����
 �
�� ������ �����
�� 0����
�4
<�	
���	� �����
����� ���7��

.���	�	 ���
���� �� ��	���������� ��)�	�	-
���, ��	�)	���	���� 	� )���	�������� ��
��������	�	 ���	�	�������
	 � �	
� �� r
�	-
��*���� ��i� � �	���������� 
 ���� 
����� �	-
�	
	���	��� �	 ���
� 19 	� ����	
	���� ��
.������� � r
�	��*���� ��i� (r�) 	����	
�)�
��	�)	���	���� 	� �������� �� �� ��	 �	

"��	� �� �����	��	�������� ("_). _	���� ��*�-
�
����� "��	� �� �����	��	��������, �	*�	 �

 ���� 	� 1998 �., ������� �
	��� �	��, ���	 
�-

��� ��� �� �����	��	��������� ����� � ��	-
�	���
� �� �����
����	 �� ����
���� ������-
�	�, ����
�	 �����	��	 � �	������� �� X�����-
���� �� ��	�������� (�X�). _���� ��	�	 
�'-
�� ���
��� �� ���������	 �� �	
 "_ � 	�����-
���	 
 ���� �� 2002 �. �� �����	
���� ���'�
��
�	�	�	� 
��)� ����	���
����	 ��  ^��������
����	
� ������ ��'�� ���*�� �	
�� �� ^����-
������ ����^	��� ���'�, ����	���
����	 ��
����� �	� ���� ��� �����
�	 ��
����� ���	-

�� � 	������
�
����	 �� ���������
�� ���-
�	� �� ���� 
 �����	 
���� ��  ����� �� ���-
�	���
��� �� ��'�����	��� ����	
� ������ 	�
	�����
��� �����	��	�������� 	�����	��,
�����������	 �� ��*�	����� �	 �	��	 ���'�-

��� ��&� ����	���
��� �� .���������� h���-
�	������ �	��� �	������ r[_ (.h�). 

(���i
�����	 
�'�� �	���� ��� ^	�����-
���	 �� �	�� �� ���
� �� ���� ^��	�	^���� ��
�	
�� ���	� � �	���������� �	�	
	���	�� ���
����	
	���� �� ����������
��� ��� r� �	 1
������ 2007 �. 
 .������� �� ���� ��������	
���
	�	 �� r� 
 	������� �� �����	��	�����-
���, ��*��
��	 ��� 31 �����
�� 1999 �. ( ���	
������
��	�	 ����i
���� 	� �	�� ���� �� �
_������
� l 2887/2000/r� 	� 18 �����
��
2000 �. 	��	��	 ��	�
������� �	���� �	 ��	-
����� �����). � ���� �	�	
	���	�� �� ��
� 
��-
�	'�	�� �� �������������� �� �����	��	���-
������ �����, �	 �� )�	��
�	 � ��
����', � ��
�����, ��	�����
�*�� �� ��� ��� �^����� ��
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tures of the local market, rather than in a chaotic
and abrupt manner. Furthermore, this agreement
creates relative stability of the legal framework
that should not be changed substantially until the
end of 2006. 

Of course, the market liberalization process is not
something that can be achieved overnight. It
takes quite a long time and the Commission plays
and will continue to play a major role. Pursuant to
the Telecommunications Act, the existing powers
of the Commission will be supplemented with the
powers to determine which operators hold domi-
nant position on the respective markets, to regu-
late their prices, to resolve disputes between
operators more effectively, etc.

There are many aspects of the new Telecommuni-
cations Act and therefore they will be tackled in
several successive issues of Lega InterConsult
News. Here we shall only highlight some of the
most important ones:

1. Authorization of Telecom Operators 

The EU legislation in the telecommunications sec-
tor has developed substantially since the intro-
duction of the new regulatory framework in 1999.
Its objective was to remove the complex market
regulation and individual licensing, whereby
national regulatory bodies can intervene only in
cases of obvious infringement upon market com-
petition. As stated above, in the course of the EU
accession negotiations Bulgaria has agreed on the
non-application of this new framework until
2007. The Telecommunications Act retains the
existing arrangements for individual licensing
and registration under a general licence. It also
maintains the principle of holding public tenders
or competitive bidding procedures for the award
of individual licences only for the use of limited
resources (radio frequency spectrum or the num-
bering capacity in some cases). The telecommuni-
cation activities that will be subject to individual
licensing, registration under a general licence and
free regime are defined in the Telecommunica-
tions Act but, once again, there will be a separate 

������� �����. $���� � �	
� ���� �	�	
	��-
�	�� �����
� 	��	������� �������	�� �� ���
-
���� �����, �	��	 �	 ���� �� 2006 �. �� �� ����-

��	 �� ���� �������� ������
��	. 

X������ ��,  ���������� ���� �� ������ �� � ��-
�	, �	��	 �	'� �� �� ���
� ��
����'. h	
� � ��-
��� ��	 ��, ��� �	*�	 	�	���	 �	���� �	�� ��-
��� � �� ����� �X�. �������	 "_ ����� � ���
	-
�	�����, �	��	 �	������� ���&� �	 �	�����,
�� �� ���� �	��������� �� 	������� �	� 	����-
�	�� �� � �	��	���
��	 �	�	'���� �� ��	�
��-
���� ������, �� ��������  ����� ��, �� ��&�
�
�	-�^����
�	 ��	�	
� ��'�� 	�����	�� � �.�. 

Y���	����, �	��	 �����'�
�� ��� ����	 
��-
����� 
 �	
�� "_ �� ��	�	 � �	 ���� ���
���
�� �� ����� ���������� 
 ���	��	 �	�����
��	� �� \��� (�����	����� $i�. Y ����	��	-
�	 ���	'���� �� �� ����� �������	 ���	 ��
���	� 	� 	��	
���� �	�����.

1. \� �������� �� �����	��	�������� 	����-
�	��. 

r
�	��*��	�	 ���	�	�������
	 �� �����	����-
�� �	���� ����	� �������� ����	��	 ���
����
� 
�
�'�����	 ���� 1999 �. �� �	
��� �������	�-
�� �����. v���� * ��&� �� �� �����)�� �	��-
�����	�	 ���������� �� ������ � ����
�����-
�	�	 �� ��������, ���	 �� �	������� ������-
�	��� 	����� �� �	��� �� �� �����
�� ���	, �	-
���	 ��� �
�	 ����&���� �� �	������ ���� ��
������. ����	 ��&� �	�	
��	 �	—�	��, ��� ���-
�	
	���� � r� .������� �	�	
	�� ���� �	
�
����� �� �� ���� ��������� �	 2007 �. Y "_ �� ��-
������ ������
�
����� �	���� ��'��� �� ��-
��
������	 �� �������� � �������� �� �	
	��� �� �����. "������ � � ���� ���� �� ��	-

�'���� �� ���� ��� �	����� �� ����
��� �� ��-
��
������� �� ����� ���	 ��� ���	��
��� ��
	�����
�� ������ (����	
���	��� �������, � 

���	� )��	���� � �	���� �	��� ���� ����).
_����	��	���������� ��*�	���, �	��	 �� �	�-
��'�� �� ����
������	 �� ��������, ��������-
 �� �	 	��� �� ����� � �
	�	��� ��'��, �� ��-
^������� 
 "_, �	 	��	
	 �� ��� � 	����-
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Regulation issued by the Minister of Transport
and Communications in this regard. Licences will
continue to prohibit any cross-subsidies, inter-
connectivity obligations, or access and collocation
obligations.

Some operators will be required to provide uni-
versal services. BTC will be such an operator ex
lege until the end of 2004. It is for the first time
that a fund will be set up to compensate operators
providing universal services. In our opinion,
however, the scheme is not properly conceived
and it could hardly be set into operation.

Another important aspect in connection with
licensing is the change of the definition of the
term “voice service”, eliminating the opportunity
for operators offering voice over Internet services
with more than 250 milliseconds delay of the sig-
nal to operate without a licence. The Transitional
and Final Provisions of the Telecommunications
Act set time limits to serve applications for the
issuance of individual licences for the provision
of voice services. 

2. Identification of Operators Holding Dominant
Position on the Market 

In conformity with the EC Directives, the
Telecommunications Act defines the individual
markets and creates legal grounds for the
Commission to impose specific measures on
operators holding dominant positions with a
view to protecting competition and consumers’
rights. The draft distinguishes among three sepa-
rate markets: (i) fixed telephone networks and
provision of fixed voice telephone services; (ii)
provision of leased lines; and (iii) mobile telecom-
munication networks and provision of telephone
services through them. The method that the
Commission will apply to the definition of the
individual markets and the market research
methodology for each of them will be of para-
mount importance for the development of the
whole sector.

�� $������ �� ]�������� �� ������	��� � ��-
	�������� 
 ���� 
�����. ����	 � �	 ���� �� ��-
����� �� �����'�� ������� �� ��	�-���������-
��, �����'���� �� 
�����	 �
���
��� �� ���'�-
��, �����'���� �� �	���� � �	-�	������. 

"� ���	� 	�����	�� �� ����
�'�� �����'����
�� ����	���
��� �� ���
������� ������. _	
���� �� 2004 �. ����
 	�����	� ex lege �� ����
.h�. "� ���
 ��� �� ����
�'�� �����
����	 ��
^	�� �� �	���������� �� 	�����	����, �	��	
����	���
�� ���
������� ������. Z	 ��&�
������ 	��
� �)����� �� ^	��� �� � �	��� ��-
������� � �����	 �� �	��� �����	 �� ���	
��
�� ^��� �	����.

_��� 
�'�� �	���� 
�
 
����� � �� ��������-
�	 �, 
� �� ��	���� ��^��� ���� �� ����	
� ��-
����, ���	 �	 �	�� ��
�� �� �����)
� 
���	'-
�	���� 	�����	����, �	��	 ����	���
�� ������-
�� “���� ���� (�������” ��� ����
��� �� �������
�	
�
� 	� 250 ����������� �� 	������
�
��
��*�	���� �� ��� �� �����. � Z��)	����� � ���-
�i
������ ����	����� �� "_ �� ���	������ 

�	����� ����
� 	�����	�� �� ��
� ��	� �� �	��-

��� �� ���
����� �� ����
��� �� ����
�������
�� ����� �� ����	���
��� �� ����	
� ������. 

2. %��������� �� 	�����	�� � �	��	���
��	
�	�	'���� �� ������. 

Y ��	�
����
�� � r
�	��*����� �������
� "_
��^����� 	�������� ������, ���	 ������� ��-
�	�	
	 	��	
���� �� 	�����	���� � �	��	���-

��	 �	�	'���� �� ����� �������� 	�������-
�� ����� 	� �X�, � 	���� ������ �� �	������-
 ���� � �� ���
��� �� �	�����������. Y ���	��
���� ������ �� ��� —  ^�������� ����^	���
���'� � ����	���
��� �� ^�������� ����	
�
����^	��� ������; ����	���
��� �� ������ “��-
��� �	� ����”; �	����� �����	��	��������
���'� � ����	���
��� �� ����	
� ����^	���
������ 
��� ��). %� 	�	���	 �	���	 ���
����
�� ���
�����	 �� ����	�� �� ���� ���	���, �	
�	*�	 �X� �� ��^����� 	�������� ������ �
���	������, �	 �	��	 �� �� ��
��&
�� �����-
���� ��	�

���� �� 
���� 	� ��).
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The Commission will identify operators holding
dominant position on the basis of a common
methodology shared with the Competition
Protection Commission. The definition of the
term “dominant position” is different from the
one set out in the Competition Protection Act, and
the main criterion is the holding of 25 % of the rel-
evant market. Of course, there are other criteria,
as well, on the basis of which an operator may be
identified as holding dominant position even
with a market share of less than 25 percent.

3. Shared Use of Facilities 

In accordance with the EC Directives, public
operators of fixed telephone networks providing
fixed voice telephone services and public opera-
tors providing leased line services with substan-
tial impact on the relevant market will not be enti-
tled to reject requests for shared use of facilities
provided that this is technically and physically
feasible. It is a strange fact, however, that in the
case of network operators providing fixed voice
services are required to have cost-oriented price
for the shared use. In our opinion, this is a non-
market principle that does not foster competition
in any way. Conversely, it will only mount ten-
sion and fan up disputes among operators.

4. The Telecommunications Act envisages the
obligation of operators to provide the “number
transferability” service. But in the light of the
technical condition of the networks, the introduc-
tion of this service has been postponed for 2007 in
the case of mobile operators and 2009 for fixed
network operators. 

As stated earlier, there are a lot of interesting and
important matters related to this legislation and
the volume of this publication prevents us from
covering all of them in a single article. For this
reason, some more topics and practical issues will
be discussed in the next issues of Lega
InterConsult News. 

%����������	 �� 	�����	���� � �	��	���
��	
�	�	'���� �� �� ��
��&
� 	� �X� �	 ��
���-
��� ���	���� � �	������� �� ������ �� �	���-
��� ����. _�^��� ���� �� �	��	���
��	 �	-
�	'���� �� �����
�
� 	� ���� 
 "��	�� �� ��-
���� �� �	������ ����, ���	 
	������ ���-
����* � 25% 	� ��	�
����� �����. X������ ��,
��� � ����� ��������, ��� ����
���	 �� �	�-
�	 ����� 	�����	� �	'� �� ���� 	�������� ��
����
 � �	��	���
��	 �	�	'����, 
������ 
�
���� 25 % ������� ���.

3. ��
�����	 �	��
��� �� ��	��'����. 

Y ����	� � _������
���, 	�����
����� 	����-
�	�� �� ^�������� ����^	��� ���'�, ����	-
���
��� ^�������� ����	
� ����^	��� ������
� 	�����
����� 	�����	��, ����	���
��� ��-
������ “����� �	� ����” ��� ���
�����	 
��-
��*��
�� 
��)� ��	�
����� �����, �� �	��� ��
	����
�� ������ �� ��
�����	 �	��
��� ��� ��-
��
�� �� ��)��
���� � ^���
���� 
���	'�	��.
��������� ^��� 	��
� �, 
� ��� 	�����	����
�� ���'�, 
��� �	��	 �� ����	���
� ^������-
�� ����	
� ������,  ����� �� ��
�����	 �	��
�-
�� ����
� �� � ���)	�		����������. Z	 ��&�
������ �	�� ���� �� �� � ������� � 
 ���
��
�� �	���� �� �����
�
��� �� �	������ ����, �
���	 �� ������
��� �����'���� � ��	�	
�
��'�� 	�����	����.

4. "_ 
�
�'�� � �����'���� �� 	�����	����
�� 	������� ����	���
����	 �� �������� “���-
�	���	�� �� �	����”. � 	���� �� ��)��
���	�	
����	���� �� ���'��� 	��
� 
�
�'�����	 ��
���� ������ � 	��	'��	 �� 2007 �. �� �	�������
	�����	��, ��	�
���	 2009 �. �� 	�����	���� ��
^�������� ���'�.    

����	 
�
� �	�	
�)�� �	-�	��, ����������� �

�'�� 
���	�� 
�
 
����� ��� ���	�� �� ��	�	
� �	���� 	���� �� ��������	 �� � 
���	'�	
�� ����� 	�)
����� 
 ���� ������. Z	 ���� ���-

��� 
��� 	� ������ � ���	� ������
���� 
��-
�	�� �� ����� ���������� 
 ����
����� ��	�-

� �� \��� (�����	����� $i�.     
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The Silence of the Public Administration — an
Approval or not?
Prof. Dr. Doncho Hrusanov

The legal figure of the silent
refusal has been introduced
with the Administrative
Procedures Act with two major
objectives: (i) to encourage the
public administration to answer
to applications for the issuance 

of individual administrative acts within the time
limits prescribed by law; and (ii) to protect appli-
cants, both natural persons and organisations,
against inaction. Thus the silent refusal to issue an
administrative act has been introduced. It is sub-
ject to attack also in the court of law just like any
explicit refusal given in writing.

For quite some time, the silent refusal of the pub-
lic administration managed to protect the appli-
cants for the issuance of administrative acts,
where the public administration failed to make a
decision within the prescribed time limits for one
reason or another. A sizeable portion of all
appeals served to courts included the appeals
against the silence of various authorities, reaching
up to 80 % in some years.

But there has recently been raised the issue that
the existence of the silent refusal has lost its pre-
vious importance because the public administra-
tion resorts to inaction deliberately, hoping that
the court will make the decision on the specific
case instead and possibly issue the requested
administrative act on its own. Many theoreticians
claim that the existence of the silent refusal is a
disincentive for the public administration to act
as the court is expected to do its job.

In practice, however, one can increasingly see the
understanding that the silence of the public
administration should not be construed as
refusal. Conversely, it should be conceived as
consent with the issuance of the requested admin-
istrative act. This is viewed as a way to more fully

-4�=��	�

 �� �0�	�	�
���	�
� — 

0
<���	�?
���4. 8��7� 9�$"����

(��������� �� ���
���
�� 	���� �� �������-
��� ���� �� 
�
���� ��� "��	�� �� ��������-
����
�	�	 ��	��
	���
	 � �������
�&� �
�
	��	
�� ����
�: �� ��������� ���������� �-
��� �� 	��	
��� 
 ���	�	
�� ��	� �� �	��� ��
����
��� �� ����
������� ������������
��
���	
� � �� ������
� �	�������� — ���'����
� 	������� �� — ����� �����*��
���	 *. Z	
�	�� ��
�� �� 
�
��� �.���. ���
���
 	���� ��
����
��� �� ������������
�� ���, �	*�	 �	'�
�� �� 	�'��
�, 
��i
�����	 � ���� ���, �	�	�-
�	 �� ����
��, ������ 	����.

_���	 
���� ���
���
��� 	���� �� ��������-
�� ���� ��	��
��
	 ������
�&� ����������
�� ������������
�� ���	
�, �	���	 �������-
��� ���� �	 �����
� ���
��� �� �� ��	����-
��&� 
 ��	�. a	��� ��	 ��� 	� 
��
�� '����
�	 ���� �����
��
�)� '������ ����� ���
�-
����	 �� �����
�� 	����� — 
 	������ �	����
�	* ��&� 	�	�	 80%.

$���	�	 �� �	���
� 
���	��� �� �	
�, 
� ��-
����
�
����	 �� ���
���
�� 	���� 
�
� ����
�����&�	�	 ���
����, ��* ���	 ����������-
 ���� �����*��
� ���	
�	, ����
�*�� �� �����
�� ��&� 
����	 ��� �	�������� ���
�* � �
��-
�����	 ��� �� ������ �	������� ����������-
��
�� ���. h
���� �� 	� ���� � �	����-��	��-
�� �, 
� ������
�
����	 �� ���
���
�� 	����
����
�������	 ���	��
��� ���������� ��-
��, ���	 
����	 ��� ����� �� * �
��&� ���	��-
��.

Y ���������� ��� ���	
�� �� �� ��	��
� ���

�'�����	, 
� 
�
� ���
�����	 �� ��������-
�� ���� �� ��
� �� �� ����� �� 	����, � �	
�	
	�����	�	 — �	 ����
� �� �� ������� ���	 ���-
����� �� ����
��� �� �	����� ������������-

�� ���. h��� ��	�	 �	-����	 �� ������
���
���
��� � ���	����� �������� �� ���'������
� 	������� ���� �� ���'������. "��	
	�� ��
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protect the rights and legitimate interests of indi-
viduals and citizens’ organisations. Thus the
silence of the public administration is seen as con-
sent with the issuance of the relevant act.

Such an approach is familiar to the national legis-
lation of many countries in the world. It produces
an educational effect and it is really aimed at pro-
tecting the rights of those who have applied for
the issuance of an administrative act. In such
cases, the failure of the competent authority to
make a decision within the time limits prescribed
by law is conceived to be tantamount to the silent
issuance of the requested act. This is a way to
avoid the lengthy appeal proceedings, while
applicants can exercise their rights without any
further intervention on part of the public admin-
istration. 

How has the silence of the public administration
become to be construed as consent in the
Bulgarian legislation? There exist several pieces
of legislation that consider the silence to mean
consent but, unfortunately, the solution has not
been finalized and this renders the legal figure of
the silent consent senseless for all practical pur-
poses.

The silence of the public administration as an
expression of consent with the undertaking of cer-
tain actions was envisaged, for instance, in the
Physical Planning and Development Act, Art.
159, para 2 (repealed subsequently). It can be
traced out in the Privatisation and Post-privatisa-
tion Control Act, as well as the Restricted
Administrative Control and Business Regulation
Act. However, although they have introduced
silence as consent or approval, the law-makers
have failed to finalize this approach and reached
only half-way. This leads to theoretical problems
and disputes, as well as to practical difficulties for
the silent consent to work in practice. What does
it mean?

A pertinent example in this regard is the much
discussed privatisation deal for the Bulgarian
Telecommunications Company. The failure of the

�� ���
�����	 �� ���������� ���� ���	 ���-
����� �� ����
����	 �� ����.

Z	�	��	 �����&���� � �	����	 �� ���� � ��-
�	�	�������
� �	 �
���. h	 ��� 
�����������
�^��� � �������� � ���	
��	 ��� ������ ��
���
��� �� �	������� ����
����	 �� �������-
�����
�� ���. Y ���� ���
�� ����	���������	
�� ��	�
����� �	��������� 	���� 
 ���	�	
��
��	� �� �����
� ���	 �������� �� ����
����	 ��
����. s	� �� �	��'�, 
� �	�� 	���� �� �� � ��	-
������� 
 ��	��, �
��� ��, 
� �	* ���
���
	 �
����� �	������� ���. h��� �� �����
� �������
��� �� 	�'��
���, 
��i
�����	 � ���� ���, �
��������� �	'� �� ��������� ���
��� �� ���
�	
�
� ������ 	� ������ �� ���������� ����. 

��� �� ��&��	 ���
�����	 �� ���������� �-
��� ���	 �������� 
 ��&��� ���	�	������� ��*-
�	��? (�� 
�
� ���	��	 �	�����
�� ����,
��������� ���
�����	 ���	 ��������, �	, ��
��'������, �����&�����	 �� � �	
����	 �	�-
��* � �� �������� 	��������� �	�� ���
�� ��-
������.

]��
�����	 �� ���������� ���� ���	 �����
�� �������� �� ��
��&
��� �� 	���������
��*��
�� �� ����
����	 �������� 
 "��	�� ��
����	*��
	 �� �����	�����, 
 
�.159, ��.2 (
�
�
	�������). h	 �������
� 
 "��	�� �� ���
���-
�� ���� � �������
����� �	���� �	���	�,
����	 � 
 "��	�� �� 	�����
�
��� �� �������-
�����
��� �	���	� � ������������
�	�	 ��-
�������� �� ��	�������� ��*�	�� ("%[�[X-
�_). Y�
�'��*�� 	��
� ���
�����	 ���	 ���-
�����, ��&��� ���	�	����� �� � �	
�� ������
�	���*, �	* � ����� �	 �������, � �	
� 
	��
����	 �	 ��	����
���� ��	����� � ��	�	
�,
���� � �	 �����	��� 
 ����������	 �� ������-
�� �� �	�� ��������. ���
	 �� ��� ����
��?

"� ������ �	'� �� �� �	�	
� ��&�������
������ �	 ���
����������	 �� .h�. $���	��-
�������	 �� $���	���� ��
�� �� [��� ���� �	
���
����� �� 
 ���	�	
�� ��	� 	���
�
� ���-

���
	 	�	���
��� �� �����	'���� ����
�
.
Y��)	
���� ������������
�� ��� �	�	
� 
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Supervisory Board of the Privatisation Agency to
make a decision within the prescribed time limits
implies silent approval of the proposed buyer.
The Supreme Administrative Court issued its
judgement to the same effect, i.e. the buyer has
been approved silently. Indeed, the contract with
the buyer was signed in this case due to the good
will of the parties. However, it is not clear how the
public administration would be made to sign the
agreement in such cases if there was no will for
that, although with a view to the court judgment
it ought to do so. In this respect the existing legal
regulations might be sufficient for the engage-
ment of the State’s liability under the Washington
Convention for solving of investment disputes,
but not for the achievement of the positive effect
of the establishment of the legal institute of the
silent approval by administration. 

It is not clear either, how the existence of a silent
approval is to be proved. These aspects had to be
regulated in detail when silence was accepted as
a sign of consent or approval at the time of the
adoption of the law.

The Restricted Administrative Control and
Business Regulation Act provides for the silent
consent with the authorization and certification of
transactions. Pursuant to the appendix to the said
Act, the silent consent is applicable also to appli-
cations for the issuance of licences. The outstand-
ing question is how an individual or an organisa-
tion can prove to all other government bodies and
non-governmental organisations that a permit
has been issued silently. It is not serious to claim
that this could happen by showing the reference
number of the ingoing application in order to see
that no decision was made within the prescribed
time limits and hence to prove that permit has
been issued silently. In the context of the
enhanced administering and larger bureaucracy
at present, one could hardly trust such “permit”. 

It is interesting to see the approach to cases where
several persons have applied for a single permit.
Will the consent or approval be deemed to have
been given to all of them as a result of the failure

�
	� 	���������� ���	�	 — ����
�
�� � ���-

���
	 	�	����. _�*��
�����	 �	�	
	��� � ��-
��
�
�� ��&� �	������ �	���� �	����� 
	��
�� �
��� ������. $� � ���	 	��
� ��� 
 �	�	�-
�� ���
�� ���������� ���� �� ���� �������-
�� �� �	���&� �	�	
	��, ��	 ���� 
	�� ��
�	
�, ����� � 	���� �� 	�����������	 �� ����
�  ����� ^����
���� � ���
�� 	�����	
�� �� �
���'�� �� �	 �����
�. Y ���� 
�����, ������-

�
����� ���
�� ������ �	'� �� � �	�����
��
�� ����'����� �� 	��	
	��	���� �� ���'�
���
�	 Y�&����	������ �	�
�� �� �� �����&�
���
�� ��
���� �	��� ��	�	
�, �	 �� � �� �	�����-
�� �� �	�	'������� �^��� 	� ���	�	������	�	
����
�'���� �� ��������� �� ���
�����	 ��
���������� ���� ���	 ��������. 

$� � ���	, ���	 ����, ��� �� �	���
�, ��� ��
	^� �������� ����
���	 �� ���
���
	 �����-
���. (����	 ���� 
���	�� ����
�&� �� �����
������� �	��	��	 	� ���	�	������ ��� 
���-
��������	 �� ���
�����	 ���	 ��������. 

Y "%[�[X�_ �� ����
�'�� ���
���
	 �����-
��� ��� �����&�
��� �� ������ � ��	��	
���-

��� �� ����
�. �������	 ����	'�����	 ���
�	�� ���	� ���
���
	�	 �������� 
�'� � ���
������� �� �� ����. Y���	��� � ��� ���	 �� �
��� 	������� �� �� ���'���� �� �	��'� ����

��
�� 	������� ���'�
�� � �����'�
�� 	�-
����, 
� ���
���
	 * � �������	 �����&����?
$�����	��	 � �� �� �����, 
� �	
� �� �	��	 ��
�����, ���	 �� �	���
� 
)	������ �	��� ��
�	�����, �� �� �� 
���, 
� ��� ����	�������� 

��	��, ����	
�����	 — ���
���
	 ����
��� ��
�����&�����	�	. Z�� �������	�	 ��������-
������ � �
���
��� �i�	��� �� 
 �	�����
��
� �� ���	* �� �� �	
���� �� �	�	��� “���-
��&������”. 

(�������� � � 
���	��� ��� �� �� �����&�
��
���
����, 
 �	��	 �� ���	 �����&�����	 �� �	-
���� �	��� ���	��	 ��&�. "� 
��
���� �� ����
����	���������	 
 ��	�� ��� ��������? (��
����
� ���
�����	 �� � �������� ���	 �� ���-

�� �	 
����, � �� 	��������� — ���
���
 	�-
���? %�� �	-�����	 � �� �� 	��	
	�� �� �����-
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to make a decision within the prescribed time lim-
its? Or is the silence to be construed as consent or
approval only for the applicant who was the ear-
liest in time and as refusal for all the rest? It is
even more difficult to meet the legal requirement
to repeat the notification to the author of the act
who has once kept silent within the prescribed
time limits. What will the notification required by
law read — that the author is silent? And what is
next — wait for another 14 days in order to come
to the conclusion that the silence means consent?
Not to speak of the issue of attacking silence as
consent or approval, the parties concerned in
such cases of attack, the role of the public prose-
cutor, the powers of the judiciary, and many other
problems.

The positive significance of the silence of admin-
istration as approval is obvious, with a view to a
better protection of citizens’ rights and for the
motivation of the administration to perform its
duties. However, for achieving an optimal posi-
tive effect it is necessary to provide a complete
legal regulation ensuring the possibility for prac-
tical realisation of this legal institute. 


����	 �� ���	�� �� �	
�	��	 �
��	��
��� ��
�
�	�� �� ����, �	*�	 
����' � ���
�� 
 ��	��
�� ��	��������. "� ���
	 �� �� �
��	��
�, ���-
�	 ����
�'�� ���	��� — �� �	
�, 
� ���
�? (
	��	
	 �� �� 
��� 14 ���, �� 
�� �	��
� �� ��-
&��, 
� � ���� � ���
�����	 ���	 ��������!
%���
� �������� 
���	��� �� 	��	�
����	 ��
���
�����	 ���	 ��������, �� ����������
���-
�� 	� ���	
� 	��	�
���, �� �	���� �� ��	������-
����, ���
	�	����� �� ���� � ��	�	 �����.

%
�
���	 � �	�	'�����	�	 ���
���� �� ���-

�����	 �� ���������� ���� ���	 ��������, �
	���� �� �	-������� ������ �� ���
��� ��
���'������ � �	��
������	 �� ����������-
 ���� �� �������
� �����'������ ��. "� ��
�	'� 	��
� ��*-����	 �� �� ��	�
� �	�� �	�	-
'������ �^���, � ��	�)	���� ���� ��
��&���
���
�� ���������� ��, �	��	 �� 	������ 
��-
�	'�	���� �� ������
���	�	 ����������� ��
�	�� ���
�� ��������.
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1. The amendments to the Regulation on the
Importation of Automobiles were promulgated in
The Official Gazette, No. 11 of 2004. They refer to
the way in which the base is calculated for cus-
toms purposes in the case of imported second-
hand automobiles.

2. The Regulation on the Specific Requirements
to the Names and Labels of Milk and Dairy
Products was promulgated in The Official
Gazette, No. 11 of 2004. It will enter into force on
11 February 2005. Any milk or dairy products
that do not meet the requirements of the
Regulation but were labeled prior to its effective
date may be offered on the market until the avail-
able quantities are sold out.

3. The latest amendments to the Local Taxes and
Fees Act were promulgated in The Official
Gazette, No. 6 of 2004. They envisage a road tax of
BGN 10 per ton.

4. The amendments to the Roads Act (effective as
from 20 February 2004) have introduced a
vignette fee for a certain category of vehicles and
with respect to the national roads included in the
list approved by the Council of Ministers. The
vignette fee enables a vehicle to use the respective
national roads for a certain period of time. A fee
according to the distance traveled may be
charged for the passage of the vehicles specified
by the law on some national roads of sections of
highways included in the list approved by the
Cuncil of Ministers. 

5. Decree No. 7 of the Council of Ministers of 16
January 2004 has established the minimum wage
in the country at the new level of BGN 120.

6. The Regulation on the Tender Offers for
Purchase and Swap of Shares issued by the
Chairman of the Financial Supervision
Commission was promulgated in The Official
Gazette, No. 4 of 2004. The Regulation specifies
the terms and procedures for the tender offers for
purchase and/or swap of voting shares of public
companies, the exemptions from the obligation to

1. Y _Y ��. 11 	� 2004 �. ��)� �������
��� ��-
������� 
 $�������� �� 
�	�� �� �
�	�	����.
Z�	������ ������� ��
��� �� ^	������� ��
�����
������ 	��	
� ��� 
�	�� �� ��	�����-

��� �
�	�	����.

2. Y _Y ��. 11 	� 2004 �. �� 	����	�
��� $����-
���� �� ��� �^�
���� �����
���� ��� �����-
�	
������ � ����������	 �� ����	�	 � ���
-
���� ��	�����. $�������� 
���� 
 ���� 	�
11.02.2005 �., ���	 ����	�	 � ���
���� ��	���-
��, �	��	 �� 	��	
���� �� �����
������ *, �	
�� ���� ��������� ����� 
������ 
 ���� �� ��-
�������, �	��� �� �� ��������� �� ������ �	 ��-

���
����	 ��.

3. Y _Y ��. 6 	� 2004 �. ��)� �������
��� �	����-
���� ��������� 
 "��	�� �� �������� ���� � �
�����. � ��	������ ������� ����� �� 	�������

 ������ �� 10 ��
� �� 
���� ���	
��� �	�.

4. � ����������� 
 "��	�� �� �������� (
 ����
	� 20.02.2004 �.) �� 	��������� �����	��� �����
���
	��� ������
� � �	 	��	&���� �� 
��i
�-
�� 
 ������ �� ]����������� ��
�� �������-
������ ������ �� 
�
�'�� 
������ �����. Y�-
������� ����� ��
� ���
	 �� ���	 ���
	��	
������
	 �� ���	��
� �� 	�������� ��	� ��	�-

������ ������������� ������. "� �������-

��� �� �	�	
��� 
 ���	�� ����� ���
	���
������
� �	 	������ ������������� ������
��� �
���� � — �
�	����������, 
��i
��� 

������ �� ]���������� ��
��, �	'� �� �� ��-
���� ����� �� �������	 �����	����. 

5. � Z	����	
����� l 7 �� ]���������� ��-

�� 	� 16.01.2004 �. �� 	�������� �	
 ������ ��
����������� ���	��� ������� �� �������� 	�
120 ��
�.

6. Y _Y ��. 4 	� 2004 �. �� �������
��� $����-
���� �� ����	
	 ���������� �� ������
��� � ��-
���� �� �� ��, �������� 	� ������������ ��
�	������� �	 ^�����	
 ����	�. � ���������
�� ���'��� ���	
���� � ����� �� 	������
�
�-
�� �� ����	
	 ���������� �� ������
��� �/���
������ �� �� �� � ���
	 �� ���� 
 	��	�	 ���-
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register and/or publish the tender offer, the terms
and procedures for competitive tender offers, the
terms and procedures for the withdrawal of ten-
der offers, as well as the requirements to tender
offer notices.

7. Regulation No. 7 of 22 December 2003 on the
Rules and Standards for the Planning and
Development of the Individual Types of
Territories and Areas was promulgated in The
Official Gazette, No. 3 of 2004. It sets the physical
planning and development rules and standards,
as well as the requirements to the plots of land
needed for construction purposes with a view to
the efficient use of land and the maintenance of
balance in nature.

����� �� �����
�	 ���'���
	, ����i
������
	� �����'�����	 �� ������������ �/��� ���-
����
��� �� ����	
	 �����	'����, ���	
����
� ����� �� 	������
�
��� �� �	��������	
����	
	 ����������, �����'�����	 �� ����	-

	�	 �����	'����, ���	
���� � ����� �� 	����-
���� �� ����	
	�	 �����	'����, ����	 � ����-
�
������ �� 	�	
����
��� �� ����	
	�	 ����-
�	'����.

7. Y _Y ��. 3 	� 2004 �. �� �������
��� $������
l 7 	� 22.12.2003 �. �� ���
��� � �	�����
� ��
����	*��
	 �� 	�������� 
��	
� �����	��� �
����	*��
��� �	��. � ��������� �� 	��������
���
����� � �	�����
��� �� ����	*��
	�	 ��
�����	�����, ����	 � �	�����
��� �� ��	�)	-
������ ���� ��� �����	�
��� � 	���� �^����
-
�	�	 ���	��
��� �� �����	����� � �	����'�-
���	 �� ����	��	�	 ��
�	
����.
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1. Are liquidation procedures required for a commer-
cial company having performed no activities? 

Yes, although legal literature contains counter-
statements.

2. Is the registration under the Value Added Tax Act
(VATA) possible for a foreign person?

A foreign person being not established in
Bulgaria and still having some presence on its ter-
ritory (commercial representation, office, bureau,
etc.) wherefrom it performs some independent
economic activity, as well as a foreign person hav-
ing no presence on Bulgarian territory but mak-
ing taxable deliveries with place of performance
in Bulgaria is subject to registration under VATA
through an accredited representative. A registra-
tion precondition is the achievement of turnover
from taxable deliveries in the amount of BGN
50,000 for the last 12 months.

1. *��0:����� �� � � �+��"�� ��$!�"���, ����� ��
� ��;������ ��(��"�, �� ���;� � ����;���"��� ��
�������#��? 

_�, ����� 
� 
 ���
���� ���������� �� �	�-
���'� � 	�������� ����.

2. � ;��!�� �� � 7$!��"������ ��#� �� "� ��+�"�-
���� �� =����� ;� ��� � ��0����� "��(��"�?

p�'��������	 �� �, �	��	 �� � �����	
��	 

��������, �	 ��� 	���� �� ��������� ����-
�	��� (����	
��	 �������
������
	, 	^��,
�i�	 � ��.), 	� �	*�	 ��
��&
� ����
�����
��	�	��
���� ��*�	��, � ���� ���	 � 
�'���-
�����	 �� �, �	��	 ���� 	���� �� ���������
�����	���, �	 ��
��&
� 	�������� �	���
�� �
����	 �� ���������� 
 .�������, �	���'� ��
�������� �� �	 "__� 
��� ����������� ����-
���
����. u��	
�� �� �������� ���� � �	�����-
�� �� 	�	�	� 	� 	�������� �	���
�� 50 000
��
� �� �	�������� 12 ���� �.

•L e g a •I n t e r C o n s u l t  N e w s    A p r i l  2 0 0 4

23

Çöèêéëà à éíÉéÇéêàQUESTIONS AND ANSWERS



Lega InterConsult (LIC) – Penkov, Markov & Partners was established in 1990.
We provide comprehensive legal service and advice to Bulgarian and foreign companies

in all major spheres of law related to the economy.

The team work ensures continuous commitment, high quality and effectiveness of the legal service provided in order to find together 
with the client the best innovative and practical solution within the existing economic environment.

LIC – Penkov, Markov & Partners through its offices in Sofia, Bourgas, Rousse, Lovech, Dobrich, Pleven, Targovishte, Varna,
Stara Zagora and Vratza covers the whole country.

LIC – Penkov, Markov & Partners is Member of Lex Mundi, the World’s Leading Association of Independent Law Firms 
and Associated Member of Eurojuris Germany, and it also has cooperation partners:

Austria - Lansky, Ganzger & Partner, Germany - Niebaum, Kohler, Punge, So
..
der
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