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The long awaited new member-
ship of the Competition Protec-
tion Commission as designa-
ted by Parliament pursuant to
the Competition Protection Act
(CPA) started their work in
November 2003.

The new Commission made it
clear with its very first decisions
that it intended to play an active
part in social life and business in
this country as a body ensuring
the development of a competi-
tive environment. An expression
of the admirable striving of the
Commission to publicity, trans-
parency and investigation of the
public needs with a view to pro-
viding a just approach and con-
tinuous impact, is the Coopera-
tion Agreement signed together
with the Bulgarian Chamber of
Commerce and Industry on 18th
February 2004.

However, much to the surprise
of everybody and especially of
businessmen operating on stron-
gly competitive markets of con-
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PexiramHITe IpOMoOIIN

M 3aKOHOBaTa 3aKpuia

Ha KOHKypeHIIMSITa — HOBa
npakTuka Ha Komucuara

3a 3allMTa Ha KOHKypeHIMsITa
Baagumup Ienkob

Clemaun Agpuanob

Cnen gpiro oyakBaHe, Ipe3 HO-
empu 2003 1. 3arouHa pabora
HOBVAT CbcTaB Ha Komncusira sa
3alllUTa Ha KOHKypeHIMsITa
(K3K), onpenenen or Hapomgro-
TO cbbpaHNMe B CHOTBETCTBME C
pasmnopenbure Ha 3aKoHa 3a 3a-
1Ta Ha KoHKypennyaTa (33K).

Orie c rbpBUTE CU PeLIeHNs HO-
BaTa Kommcna mape ma ce pasbe-
pe, 4e BB3HaMepsiBa Ja Urpae
aKTMBHA POl B OOIIIEeCTBEHMS
XMBOT M B CTOIIAHCKMS 0DOpOT
Ha CTpaHaTa KaTO OpTaH, OCUTY-
psiBalll pasBUTHETO Ha KOHKY-
peHTHaTa cpena. Vispas Ha mox-
BaJIHMSI cCTpemeX Ha Komucrsra
KPM IIyOIMYHOCT, TpaHCIa-
PEHTHOCT ¥ IIpOy4BaHe Ha 00-
IIIeCTBEHNTe HEeODXOIMMOCTH C
ornes, cCOpaBelJIuB IIOOXOH, U
TpaiHO BB3IEVICTBUE, € U II01-
rmcanoTo Ha 18.02.2004 r. Cro-
pasymeHMe 3a CBIPYTHUYECTBO
¢ bobrrapckara THproBcko-1po-
MUIIIIeHa Tanara.

MsHeHanBaino 3a BCUYKU Oba-
4e,  Hall-Beve 3a THPTOBIINTE,

npogeaxkaba na 3 cmpanuya
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Dear clients, colleagues and friends,
You hold the new issue 13 of our newsletter.

The free market economy requires not only production
of quality goods, but also an active advertising. This
matter interacts with the rules of the fair competition.
That is why the live issue is dedicated to the promo-
tional games that have become a daily matter and to
the role of the Commission for Protection of
Competition for a maximum positive impact on the
society.

In the Opinions column the problems of the protection of trade name are discussed,
which require amendments to legislation in order to avoid non-loyal and non-mar-
ket activities in the economic life. Valentin Braykov directs to the solution of this
problem with erudition and colourful language.

Timely and interesting is the article dedicated to the principle of silent approval of
administration and the related to this legal institute non-regulated issues, as well as
the one concerning the entirely new legal framework of the telecommunications
market pursuant to the Telecommunications Act.

The Briefly and Q&A columns bring your attention to certain new pieces of legisla-
tion and currently emerging legal cases.

We believe that we have succeeded again in attracting your interest. Looking for-
ward to your recommendations and opinions,

With best regards,
Viadimir Penkov \/ boe//
Hpazu kauenmu, koaeeu u npuameau,

Ilpeo Bac e nopeonuam op.13 om gecmuuka.

Ceéoboonama nasapHa UKOHOMUKaAa Halaea HaA ydacmuhuyume, OC6€H oa
npouseemcbam KadyecmeeHu cmokKu, csiyume oa 6voam u aKmueHo pexkaamupanu.
To3u sbnpoc ce npenjauma ¢ JA0AJAHama KOHKypeHyuA. 3amosa akmyaanama mema
e noceemenda Hda CMAHAAUME 8CEKUOHEBUE pexaamiHu uepu u poaama Ha K3K ¢
02180 MAKCUMAAHOMO NO3UMUBHO 8630€liCMEUe 8 061146(,’”1601’710.

B pyopuxama Muenus e exaiouen snpocsn OMHOCHO NPOOAeMU NPU 3aWUMama
HA MBP2OBCKOMO UME, KOUMO HAAA2AM 3aKOHOOAMEAHU USMEHEHUs ¢ 021e0 0a He
ce donyckam HeA0AAHU, HeNna3apHu 0eticmeus 6 CMONAHCKUA Jcusom. Baienmun
bpaiixos ¢ epyouyus u yeemucm e3ux Hu HACOUBA KoM peuaganemo Ha npooiemd.

MHo20 HaspemeHHU U UHMeEPeCHU ca cmamuume, NOC8eMeHU HA NPUHYUnNd Ha
MBAYAAUBOMO CH2AACUE HA AOMUHUCMPAYUANA U CEBP3AHUME C MOBA HeypeOeHU
8BNPOCU 8 3AKOHOOAMEACEOMO, U U3YAI0 HO8AMA NPASGHA PAMKA HA
0a.1eK0CBo0UMeaHUA Na3ap cs2AdcHO 3aKOHA 3a 0AAeKOCBOOUeHUAMA.

Pyopuxume Haxpamxo u Bsnpocu u omeosopu macousam snHumanuemo Bu xsm
HAKOU HOBU HOPMAMUBHU AKMA U AKMYAAHO 6b3HUKHAAU KOHKPemHU NpasHU
Kaszycu.

Bapsame, ue u mozu nsm cme ycneau oa npeousgukame Bawua unmepec.

B ouakeane na Bawume npenopsku u muenus

C ybBadkenue,

Bawt

Baagumup ITenkoB \_/ wol
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TapTHROPM, KaKTO ¥ 3a BCUYKU 3aMHTe-
pecoBaHM YUTATEIIN. MH(l)OpMaLU/IﬂTa n
CTaHOBMINATA, KOUTO Ce CHIBPXaT B HETO
He TIpenCcTaBiIBaT M3YepIIaTeITHN M3CIIeN-
BaHWSI, HUTO TIpaBHM CHBETH U He buBa fla
ce TpeTMpaT KaTO 3ameCcTUTel Ha
KOHKpeTeH  mpodecroHaleH  CbBeT
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sumer goods who rely on large-
scale promotional campaigns to
attract the interest of con-
sumers, the Commission im-
posed penalties at a total value
of almost one million Leva for
violations of the prohibition
under Art. 34, para 6 of the Competition Protec-
tion Act, the amount of individual penalties
reaching up to BGN 150 thousand. Just for the
sake of comparison, it is worthwhile to recall that
the maximum penalty imposed by the previous
membership of the Competition Protection
Commission for a similar violation was BGN 15
thousand.

s

It is not so much the amount of fines, though, that
is most alarming. The trouble is with the
approach demonstrated by the new Commission.
One can see the tendency to interpret specific
facts in a too restrictive manner in contravention
to the existing practices of the Commission and
the Supreme Administrative Court and to some-
what exaggerate in considering the promotions
under investigation to belong to the purview of
the legal prohibition. In some cases, this is done
through the neglect of certain facts, while in other
cases it is based on a rather peculiar interpretation
and qualifications of specific circumstances.

It should further be noted that the new panel of
the Commission, although seeking in principle
for transparency and publicity of its approaches
with a view to achieving a maximum impact on
society, has not announced this change of
approach neither by some public event, nor by a
formal act of interpretation. And it is not about
the appropriateness of the approach, but rather
about the necessity of providing a principle
opportunity for the bona fide participants on the
competitive markets to adapt their promotional
and advertising activities to the new require-
ments. And this could only happen by means of
amendment to the law providing a more explicit
regulation of the criteria for establishment of the
presence of a sale pursuant to Article 34, para 6 of
the CPA, or meanwhile by a protocol resolution
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AKTYAAHA TEMA

oIepMpaIy Ha CMJIHO KOHKYPeHTHM Ia3apy Ha
OTPebUTENICKY CTOKM M pa3duTally Ha Marab-
HU peKJIaMHM KaMIlaHWM 3a IpMBIIMYaHE Ha
HOTpebUTeNCKMST MHTEepeC, 3a I0-MaJIko OT JiBa
mecerta K3K Hanmoxm umyiiecTBeHN CaHKIIUI Ha
0bITIa CTOMHOCT bIM30 eH MMIIVOH JieBa 3a Ha-
pymenns Ha 3abpanara Ha wi. 34, ai. 6 ot 33K,
KaTo pa3mepbT Ha OTHEIHNTEe CAaHKIVI JTOCTUTHA
1o 150 000 nesa. Camo 3a cpaBHeHMe, MaKCHUMaJl-
HaTa CaHKIIVSI, HajlaTaHa OT IIPeIVIIHNS ChCTaB
Ha K3K 3a mopmobno Hapymienme Gerre 15 000
7eBa.

TpeBoxxeH e obaue He TOJIKOBa pasmepET Ha ITIO-
buTe, KOJIKOTO IIOIXOIBT, KOMTO HoBaTa Komucua
nemoHcTpupa. HabmiomaBa ce TeHpmeHIuS Ha
TBBpIe PecTPUKTUBHO THIIKyBaHe Ha KOHKpeT-
HUTe GaKTH B IIPOTUBOPEYNE C TOCera HaloXIIa-
Ta ce mpakTyka Ha K3K 1 BbpxoBHMa anmmuamcT-
paTuBeH CblI, KaTo pasciiefBaHNUTe IIPOMOIIA Ce
MIOIBEX/IAT IOHIKBIE HpecuIeHo 1ox 3abpanu-
TeJIHUS CbCTaB Ha 3aKOHa. B HaIkom ciayuam ToBa
CTaBa 4pe3 IIpeHeOperBaHe Ha OIpeneyieHN pak-
TN, a B IPyTH — Upe3 TBbpJie cBoeobpasHa MHTep-
mpeTanys ¥ KBaamuKaiys Ha olpemnesieHn ob-
CTOSTEJICTBA.

ITpu ToBa cienBa 1a ce OTOENIEX M, Ye HOBYSIT ChC-
TaB Ha Komucnara, Makap ¥ IpUHIIUITHO THPCelI]
TPaHCIIAPEHTHOCT ¥ IIyOIMYHOCT Ha IIOIXOINTE
CH C OTJIe[ ITIOCTUTraHe Ha MaKCUMAJIHO ObIlecTBe-
HO BB3IENCTBIE, C HUTO eIHa CBOS IpOsBa WIN
IIPOTOKOJIHO pellleHye He e OIllacijl IIpOMsIHaTa
Ha nopxomna. VM Tyk He cTaBa Iyma 3a TOBa, Jaju
MIOIIXOIBT € TpaBIIeH WIN He, a II0-CKOpO 3a He-
obxommmocTTa f1a bblie mameHa IPUHIMITHA Bb3-
MOXHOCT Ha IOOpOCHBECTHUTE yYaCTHUIIM Ha
KOHKYpPEHTHUTe Ia3apy [a amanTupar CBOSTa
IPOMOILIVIOHHO-PeKJIaMHa HEeMTHOCT KbM HOBUTE
M3VCKBaHUS. A TOBa MOXe J1a CTaHe Camo B CITy-
Yari, 4ye 3aKOHBT O'bIe JOITHIHEH, KaTo ce BKITIOUIL
usJepriaTeliHa ypenba OTHOCHO KpUTEpUMTe 3a
ollpeqerITHe Ha HAIMUIMETO Ha IIpofaxba 1mo cmm-
cbia Ha wi. 34, an. 6 ot 33K mnm mexagyspemeH-
HO C IPOTOKOIHO pelleHne Komucusira onpepe-
7Y HOBUTE TOUYHM KpuTepuu (o momobme Ha
ITporokon Ne 85 or 13.07.1998 r., ycraHOBsBAaLL
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the Commission to determine the new specific
criteria (like Protocol No 85 of 13.07.1998 estab-
lishing the criteria for determining a significant
excess over the price of goods). Naturally, this
means that only activities following the date of
such act non-complying with the new require-
ments can be regarded as violation and respec-
tively punished. Otherwise, the sanctions of the
Commission could not have the necessary educa-
tional and preventive impact, but rather could
leave an impression of subjectivism.

Of course, the decisive role will ultimately go to
the Supreme Administrative Court, before which
all decisions issued by the new Commission so far
have been appealed. It is this judicial institution
that the law has entrusted with the control over
the lawfulness of the decisions taken by the pub-
lic administration and it depends on it whether
lawfulness will prevail over the subjective expe-
diency judgements of the Commission.
Meanwhile, however, the organizers of promo-
tional games should take these new tendencies
into consideration and pay special attention to the
way they plan promotional campaigns that
involve winning of prizes so that to dissipate any
doubts in their lawfulness.

In this connection, one should remember that the
relevant provision of the Competition Protection
Act prohibits any sales related to a promise of a
prize whose value is much higher than the value
of the purchased product. Unfortunately, the
wording of the Act is too terse, failing to explain
the cases when such relationship between the sale
and the prize exists or to specify the criteria for
establishing when the value is “much higher”.
While the latter criterion was determined by the
Commission in its protocol of 1998 as mentioned
above and it has not been put to question so far
(the ten-fold price of the product sold but not
more than five times the minimum wage in the
country), the approach tends to “harden” with
regard to the former aspect. The new practices of
the Commission tend to point to a rather restric-
tive interpretation of this criterion, ignoring, inter
alia, the alternative ways which the organizers of

April 2004

AKTYAAHA TEMA

KpuUTepunuTe 3a OmpelesissHe Ha 3HAa4YMTEIIHOTO
IpeBUIlIaBaHe Ha lleHaTa Ha cTOoKaTa). ToBa ecTec-
TBEHO O3HadaBa, Ye CamoO MEeNCTBUS CJIed Ta3u
IaTa, KOUTO He ce ChoDpassBaT ¢ HOBUTE M3UCK-
BaHM¢, MOTaT Jla Ce CYUTAT 3a HapyIlleHue U CbOT-
BETHO Ha ObmaT caHKIMOHMpaHU. B mportmBen
crydant caHkImTe Ha Kommcnsra He buxa mormm
Ila pealmM3ypaT Taka HeOOXOIMMOTO Bb3IIUTaTel-
HO U IIPeBaHTUBHO BB3IENICTBIE, a II0-CKOPO MO-
raT JIa OCTABAT BIIEYATIIeHMe 3a CyDeKTUBU3BM.

Pasbupa ce, pemnapallla B KpalHa CMeTKa IIe
bprme ponara Ha BbpxoBHMS amMUHMCTpaTUBEH
Cb[, IIped KOMTO BCUYKM O MOMEHTa MPOU3He-
cern oT HoBaTa Komucus perrienns ca obxassa-
Hu. Ha Tasu cbaebHa MHCTUTYIIVS 3aKOHET € IIpe-
IOOCTaBMII KOHTPONA 3a 3aKOHOCHODPA3HOCT Ha
pelleHndaTa Ha afMHUCTPpalysTa U OT Hesl 3aBU-
cM, JanM 3aKOHHOCTTA Ie Hafgeslee Hajl Cybek-
TUBHATa I1eJleChObpa3HOCT, MOTUMBUpasa pellle-
Hugra Ha K3K. MexmyBpemeHHO obaue opraHm-
3aTOpuTe Ha PeKJIaMHM UTPM CJlefBa Ja MMaT
IIpeIBIJT Te3V HOBY TeHIEHIVI VI C 0CODeHO BHM-
MaHMe [1a IUIaHMpaT NPOMOLMNUTE, CBBP3aHM C
pasmaBaHe Ha MaTepuaIHM Harpamu, Taka, IoTo
Ila He ce JaBa HUKAK'bB IIOBOI, 38 CbMHEHNE B TIX-
HaTa 3aKOHOCHOOPa3HOCT.

B Tasu Bpw3Ka TpsgbBa ma ce mma mpenBui, de
criomeHarara pasnopenba Ha 33K 3abpansasa us-
BBpIIIBaHETO Ha Mpopaxba, cebp3aHa ¢ oberra-
HIMe 3a Harpaja, YMsaTO CTOMHOCT MHOTOKPaTHO
IpeBUIlIaBa CTOVHOCTTA Ha 3aKyIleHaTa CTOKa. 3a
CbXaJleHMe 3aKOH'BT e TBbple JIaKOHMUYeH U He
MOSICHSBA KOTa e Ha/Mile TakaBa BPb3Ka MeXIy
mpopaxbara ¥ Harpajata, HUTO JTaBa KpUTepPUI
3a ,,MHOTOKpaTHO HpeBuileHne” Ha meHarta. [lo-
KaTO BTOPUSIT KpuUTepui e ornpefeiied oT Komn-
CMsTa C TIOCOYeHOTO TI0-Tope MPOTOKOIHO pelle-
Hue oT 1998 r. um TO3M KpuTepuii Bce Olle He ce
noctaBs nop BbIpoc (10-kpaTHMa pasmep Ha
CTOVHOCTTa Ha MpofaBaHaTa CTOKa, HO He IIoBeue
OT 5-KpaTHMS pasmep Ha MUHMMAaIHaTa paboTHa
3amUlaTa 3a CTpaHaTa), II0 OTHOIIIeHVe Ha I'bpBUS
ce HabmomaBa “BTBBpHgBaHe” Ha momxoma. B
HoBaTa cu npakTuka K3K pemoncrpmpa ckion-
HOCT KBPM OTPaHMUMTENIHO THIIKyBaHe Ha TO3M



‘Lega:InterConsult News

LIVE ISSUE

promotional campaigns offer for participation
without purchasing the product, to an extent
which leads to the conclusion that the
Commission considers to be a violation of the
prohibition any promotion, where at least one of
the possible ways to participate is related to the
purchase of a product in one form or another.
Conversely, the practices of the Supreme
Administrative Court tend to reveal its position
that this criterion is not applicable to promotions,
in which people can participate without buying
the product.

Nevertheless, one could advise all organizers of
promotional games, in which prizes can be won,
to be very careful in planning such campaigns, at
least until the Supreme Administrative Court
rules on the above mentioned decisions of the
Commission. In this connection, one should try to
avoid any ways of participating in the campaigns,
which are connected with the collection of
crowns, labels and other items of parts thereof
that are attached in one way or another to the
products or their packages, as far as it might be
interpreted as relating to the sale of products, and
before the establishing of clear criteria for deter-
mination of such relation.

April 2004

AKTYAAHA TEMA

KPUTEPUII, BKIIIOUNUTEIHO KaTo ce IIpeHebpersar
IperocTaBeHuTe OT OpraHM3aTOpPUTe alTepHa-
TUBHM CIIOCODM 3a y4acTye B Ipomoryure bes
MOKYIIKa Ha IIPOAYKT, HO CTeIeH, KOSTO Hajara
n3Boa, ye cnopen, Komuncuara HapyieHne npem-
CTaBJIsIBa BCSIKa IPOMOLMS, NPU KOSITO IIOHe
eIVH OT BB3MOXHUTE CIIOCODM e CBbp3aH IO Hel-
KaK'bB HAUMH C IIOKYIIKa Ha IIpoayKT. ObpaTHO Ha
TOBa, JoceraniHara npakTuka Ha BAC e B cmu-
CBJI, Ye TO3U KpUTepull He e Halmile, ako ChIIlec-
TByBa BB3MOXHOCT 3a yd4acTue be3 IIOKyIKa Ha
HPOAYKT.

Bce max He3aBMCHMO OT ITOCOUEHOTO, MOXe JIa ce
IIpernopBya Ha BCUYKY OPTaHM3aTOPY Ha peKIIam-
HU WI'PM C paslaBaHe Ha MaTepValHM Harpamuy,
Ia 6BpmaT ocobeHO BHMMATENTHN IpY IUTaHMpaHe
Ha Te3M aKIMM, Hal-mankoTo jmokato BAC ce
IIpousHece IO KOMEHTHpaHWTe peIleHus Ha
K3K. B Tasu Bpp3ka TpsabBa 110 BE3MOXHOCT Ta
ce M3DATBAT CIIOCOOM 3a ydacTve, CBbP3aHU ChC
cbbupaHe Ha Kallauky, €TUKETH U IPYTHU IIpeIme-
T JJIA YacTU OT MpeIMeTH, IPUKPeIIeHy 110 He-
KaK'bB HaUMH KbM ITpofaBaHUTE IMPOLYKTU N
TeXHMTE OIaKOBKM, TOKOJIKOTO TOBa MOXe JIa ce
TBHIIKYBa KaTo 0bBbp3BaHe ¢ mpofgaxbara Ha mpo-
IOYKTUTe ¥ IIpeay 3a OIpeJersdHeTO Ha Tasy 0b-
BBP3aHOCT JIa Ca YyCTAaHOBEHM SICHY KPUTEepPUIL.
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The Helpless Brand and Corporate Namel

Valentin Braikov

Pursuant to the second sentence
of Art. 7, para 2 of the Bulgarian
I & Commercial Act, “the name of
\ -
q 2\ the company shall be true to
\E facts, it shall not be misleading
ﬁ ‘ or infringing upon public order
/ and morality”. These three
qualitative criteria of truthfulness, exclusivity and
morality of the corporate name can be protected
in court by serving a claim under Art. 11, para 2
of the said Act against any illegitimate usurper of
another person’s brand name registered previ-
ously and lawfully.

However, it is possible for a name to be regis-
tered in contravention to the requirements of Art.
7, where the court itself has committed an error
or ruled on the registration of a name which has
already been registered by a third party with the
same or another court. What are the direct reme-
dies which make sure that the unlawful registra-
tion will be deleted? What protection does the
holder of the identical name registered earlier in
a lawful way enjoy? Art. 33, para 2 of the
Competition Protection Act does not give any
answer to the specific question because it pro-
hibits the use of an identical or similar name,
damaging the interests of market players. This
means that it is not a remedy against a coinciding
name that has only been registered but is not
active on the market and, most importantly, that
the Competition Protection Commission is not
empowered to give instructions on the deletion
of illegitimate brand names registered by the
court.

Prior to the amendments to the Commercial Act
promulgated in The Official Gazette, No. 84 of
2000, it was possible to invoke Art. 498 of the Civil
Procedure Code to establish the inadmissibility or
nullity of a registered circumstance and its dele-
tion by the court ex officio at the request of the
public prosecutor or the party concerned. That
tool made it possible for registered names to be

1 The author has raised some of these arguments in his article published in The Commercial Law
magazine, No. 2 of 2001.

6
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MHEHUA

be33amuTHOTO THProBCcKO MMel
Baaenmun bpaiiko

Cnopen, BTOpOTO M3peuyeHMe Ha Wi. 7, ajl. 2 OT
6birapckua Teproseku 3akoH “Pupmara Tpabsa
IJa OTroBapsl Ha MCTMHAaTa, Jla He BbBeXJa B
3abmyXIeHne u Ja He HaKbpHSIBA ObIIeCTBeHNST
pen u mopana”. Tesu Tpu KauecTBeHU KpUTepus
3a MCTUMHHOCT, M3KJIOUMTEIIHOCT M MOpajl Ha
THPrOBCKOTO MMe Ca CBIEDHO 3alllMTMU Ype3
ncK 110 wi. 11, an.2 oT chIme 3aKOH Cpellly BCeKA
He3aKOHEeH y3ypIaTop Ha 3aKOHHO M IIPEeIXOIHO
perucTpupaHaTa dyxnaa ¢pupma.

Bp3amoxxHO e obave 1a ObIe momycHaTa perucrpa-
1 Ha ¢upma B MPOTMBOpeUNe ¢ M3UCKBAHMSTa
Ha WI. 7, T.e. KOTaTO CAMMSIT Ch]l € CTPell I e ITOC-
TAHOBWJI BIIVICBaHe Ha GUPMa, KOSTO BeUe e pervic-
TpMpaHa B CBHIIMS WM IPYT CbI, OT TPeTO JIIIe.
Kak®eB e mpekuar crocob 3a 3ajmuaBaHe Ha TOBa
He3aKOHOChOoDpasHO BmmcBaHe? Kakpa sammra
Cpellly TakoBa IOCETraTeJICTBO MMa TUTYIISIPET Ha
3aKOHHO perucTpypaHaTa Ipeay ToBa MIeHTUYHa
¢upma? Unen 33, an.2 or 3akoHa 3a 3aluTa Ha
KOHKYpeHIM<ITa He e TJajll OTTOBOP Ha KOHKPEeTHMSI
BBIIPOC, 3allI0TO TOM 3abpaHsBa M3IOI3BaHETO Ha
MOeHTUYHA WM CXOIHA PMpma, YBpeXIalllo MHTe-
pecuTe Ha MasapHNUTe CyOeKTH. 3HaUM TOVI He e Je-
KapCTBO Cpellly caMO perucTpupaHa, HO Ma3apHO
HeaKTVBHa AyOrmpaiia ¢pupma M Hay-BaXHOTO -
Komucmara sa 3ammra Ha KOHKypeHIVITa He e
KOMITIeTeHTHa Jja Hapeay 3ajlMyaBaHe Ha Beue BIIN-
CaHO OT Cha He3aKOHHO ThPTOBCKO MIMe.

Io namenenneto Ha Trprosckusa sakoH (T3) c IIB
6p. 84/2000 r. be Ha pasmonoXeHNe MCKOBUSIT per,
Ha wi. 498 I'TIK 3a ycTaHOBSIBaHe HEIOIIYCTUMOCT
VIV HUITIOXHOCT Ha BIIMCAHO OBCTOSITENICTBO M
3aJIM9aBaHETO My OT Chla CIIyXebHO, IT0 MCKaHe
Ha MPOKypopa WM Ha 3aMHTEePECOBAHOTO JIMIIE.
C TO3M MHCTPYMEHT be Bh3MOXHO 3aJaBaHeTO
Ha perucTpupaHa ¢upma, HDpoTMBOpedalla Ha
m3ucKBaHusaTa Ha ThproBckma sakoH. AnbuEm
yCII< ¢ TaK'bB MCK B cpernaTta Ha 90-te.

C M3MeHeHMeTO Ha CIIOMeHaTHd 3aKOH OT OKTOM-
Bpu 2000 1. ¥ o cmytaTa Ha HoBaTa aj. 5 Ha wi. 70

1 Hakou apeymenmu wa abmopa ca cnomenamu 6 weeoba cmamua 8 cn. “Tspeobcko npabo”,
6p. 2/2001
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deleted in case they contravened the require-
ments of the Commercial Act. IBM succeeded
with such a claim in the mid 1990’s.

Pursuant to the amendments to the said Act of
October 2000 and by virtue of the new para 5 of
Art. 70 of the Commercial Act, Art. 498 of the
Civil Procedure Code is no longer applicable to
the registration of a company. In other words, it is
not applicable to the name of the company as an
essential element of its registration. Art. 498 of the
Civil Procedure Code remained applicable only
to names of sole proprietors.

The existing Art. 70, para 1 of the Commercial Act
gives an exhaustive list of the violations leading
to invalidity of an incorporated company. An ille-
gitimate name does not fit in any of the enumer-
ated seven reasons for invalid incorporation. It is
not missing in the Articles of Association pur-
suant to subpara 5 of the same paragraph; con-
versely, it is there but it simply fails to meet some
of the positive or negative requirements of Art. 7
of the Commercial Act. This means that the incor-
poration of a company may not be proclaimed
invalid, although the name as the most essential
element of the incorporation may well contravene
the law. There exists a flagrant contradiction
between the relevant weight of the name as an
essential feature of the company and the ineffec-
tive legal protection of the legal requirements to
the name. It turns out that in its present wording
Art. 7, para 2 of the Commercial Act proves unre-
lated to any sanctions. An illegitimate name is a
defect of incorporation that is no less than a name
missing in the Articles of Association. If ill-inten-
tioned market players become aware of this vul-
nerability, some noisy and painful problems
might occur.

All this comes to explain why the national data-
base is full of all kinds of locally registered
“namesakes” of internationally well-known cor-
porations.

In our opinion, an elegant solution could be pro-
vided through minimal legislative intervention in

April 2004

MHEHUA

T3, ui. 498 I'TIK He ce mpuyara OTHOCHO y4dpepis-
BaHe Ha THPTOBCKO OpyXecTBo. ToecT Toit He ce
mpmiara U crpsamo ¢upmaTta Ha APYyXeCcTBOTO
KaToO CHIIECTBEH eJIeMeHT Ha YUpeIUTeTHIs ChC-
TaB. Unten 498 I'TIK ocrana ga ce mpwiara camo
KbM GUPMU Ha eTHOJIMYIHY THPTOBIIN.

HenicrBamuer un. 70, at. 1 ot T3 gaBa usdyepnare-
JIeH CIIMCHK Ha HapyIIIeHNITa, KOUTO BOIMT 0 He-
TIeMICTBUTEIHOCT Ha y4YpeleHOTO IpyKecTso. B
HUTO €IHO OT M3DpoeHuTe cemeM OCHOBaHUS
3a HeIeNCTBUTEIHO yupeldBaHe He MOXe Ta ce
BMECTU He3aKOHOCBhOOpasHata ¢upma. Ta He
OTCBCTBA OT yCTaBa CIIopeq T. 5 Ha ChIllaTa ajliHes,
HAIIpOTUB - TaM CU €, HO IIPOCTO He OTToBapsl Ha
HIKOM OT TOJIOKUTEJTHUTEe WIN OTPUIATETTHU
m3MckBaHMd Ha wi. 7 T3. 3Haum Opy>kecTBEHOTO
yupensgBaHe He MOXe J1a Oblie 0bsIBeHO 3a HeJlevic-
TBUTEJTHO, MaKap Hall-CHIIIECTBEH eJIeMeHT Ha yU-
penuTeNHMs CbcTaB, ¢pupmara, Ja IPOTHMBOpeYUn
Ha 3akoHa. Hammile e oueBamHO IpOTMBOpedNe
MeXIy peJleBaHTHaTa TeXeCcT Ha ¢upmaTa KaTo
CBIIleCTBEH IPMU3HAK Ha ThPTOBCKOTO IPYXeCTBO U
HeepeKTMBHATa IIpaBHA 3alllTa Ha 3aKOHOBUTE
M3UCKBaHUS KbM Hes. V3mmsa, ue B ceramHmst cu
BMI, HOpMata Ha Wi 7, ait. 2 ot T3 ce okasBa be3
mpsKa caHkImg. HesakoHocpoOpasHara ¢upma e
He TI0-MaJTbK yupenuTesieH TepeKT OT JIMIICBallia-
Ta B ycTaBa ¢pupma. Ocb3HaBaHETO Ha Tasyl YSI3BU-
MOCT OT HeTOOPOCHBECTHN MTa3apHM UTPAUM MOXKe
Ila IoBeme IO ITYMHM ¥ DOJIe3HeHM HeDIIarormomy-
Ymel.

[opanTe pemoBe ObSICHIBAT 3alll0 B HAIMOHAIHA-
Ta baza JaHHM MOTaT Jla ce CpeITHAT BCSIKaKBU
CHIebHO perncTpupany MecTHN “amamm” Ha CBe-
TOBHO M3BECTHM KOPIIOpaIui.

Criopen Hac IpobiTeMBT MOXe Ia O'bJie pelleH efte-
TaHTHO 4Ype3 MUHMMAaJIHA 3aKOHOHATeJIHa MHTep-
BeHus B wi. 70, ait.1, T. 4 ot T3, KbIOeTo NpOTUBO-
3aKOHHOCTTA Ha $pupmarta ce IpubaBy KaTo IIoIpa-
BUM JIepeKT Ha IPy>XeCTBeHOTO yJpeJsaBaHe.

Taka T. 4, aim. 1 Ha wi. 70 ot T3 bu mpupmobuta
CJleqHUS BUI: “TpeIMeTHT Ha OeMHOCT Ul (up-
Mmama Ha APYy>KeCcTBOTO HNPOTUBOpeYN Ha 3aKOHa
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Art. 70, para 1, subpara 4 of the Commercial Act,
where the illegitimacy of the name could be
inserted as a reparable defect of the incorpora-
tion.

Thus Art. 70, para 1, subpara 4 of the Commercial
Act could be re-worded as follows: “the objects of
activity or the name of the company contravene the
law or morality”. The mechanism of Art. 70, para
2 of the Commercial Act could be invoked by any
party concerned in order to request the company
to be proclaimed invalid and the whole company
will be terminated, where the defect of the corpo-
rate name is not removed within the time limits
prescribed by the court. Another option is to
repeal Art. 70, para 5 of the Commercial Act and
to reinstate the applicability of Art. 498 of the
Civil Procedure Code but this would render the
whole structure of the existing Art. 70 senseless.

A solution is needed and it is urgently needed at
that. One cannot tolerate this arrogant negligence
that has created such a huge loophole in the
Bulgarian legislation on corporate names and for
five years in a row it has been with increasing
arrogance that silence is kept and the focus is
always shifted elsewhere as if no problem existed
at all. Since October 2000 six amendments to the
Commercial Act have been enacted but none of
them touches upon the helplessness against
wrong registration of a name. The issue was
raised in the beginning of 2001 but it was con-
fronted with deaf ears and blind eyes. The result
is there to be seen through a simple “search” com-
mand for a worldwide known corporate name in
the national database.

It is high time to put an end to the practice of
entrusting the amendments to the Commercial
Act and other major laws to a handful of anony-
mous sacerdotal persons who benevolently offer
Parliament the masterpieces of their intellectual
debris from time to time, while Members of
Parliament rush to vote them, waving hands as if
exercising in a fitness room.
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i Ha obpute Hpasu”. Upes mexaHM3ma Ha 9T
70, an.2 ot T3 Bcekm 3amHTepecoBaH b1 MOT'BII A
IIOVCKa ODSIBSIBaHe Ha APY>XeCTBOTO 3a HeIeNCT-
BUTEJIHO ¥ aKO B JaeHMs OT ChIa CPOK ITOPOKET
Ha ThPTOBCKOTO MIMe He Obfie OTCTpaHeH, IISUI0TO
IOpy>ecTBO Ile Obme mpekpaTeHo. Hpyr BB3mMO-
XeH BapuaHT e J1a bbae oTmeHeHa ait. 5 Ha wir. 70
ot T3 1 1a ce Bb3CTaHOBY IIPMJIIOXKMMOCTTA Ha YL
498 ot I'TIK, HO TOBa ITIe 0be3cMICIIN CTPYKTYpa-
Ta Ha mgerrausg wi. 70 ot T3.

Pasperienne TpsbBa ga ce Hamepu 1 TO Hezabas-
HO. He moxe Heuma aporaHTHa HebpeXHOCT Ia
Ch3faBa TaKaBa IPODOITHA B OBIITapCKUST peXUM
Ha THPrOBCKO MIMe I Bede IleTa FofIMHa C OIlle I10-
rojsima M yIopcTBallia aporaHTHOCT Ja Ce MBbITUl
U [1a ce INlefja B pyTa IIOCOKa - BCe eHO, Ye HIma
npobnem. Ot okromspu 2000 1. mo muec T3 e mpe-
THPISUI IIeCT U3MEHeHNS U HUTO eJHO OT TSIX He
IOKOCBa De33aIlIMTHOCTTA CpeIlly I'PeITHO PeTyc-
Tpupana ¢upma. Omie ot Havamoro Ha 2001 .
BBIIPOCHT Dellle IybIMYHO ITOCTaBeH, HO OYeBUI-
HO Ipeq INIyXyU YIIM M 3aTBOpeHM oun. Pesynra-
TBT MOXe Jla ce BUIM Upe3 KomaHna “search” B
HallOHaJIHaTa Da3a TaHHU 3a HIKOe CBETOBHO
U3BECTHO KOPIIOPaTUMBHO MMe.

Tpabsa ma ce ckbca ¢ mpakTUKaTa U3MeEHEHMSITA
Ha Tpprosckma u Ipyru BaXXHU 3aKOHM Ja ce Io-
BepsBa Camo Ha I'pylla aHOHVMMHM XpeIy, KOUTO
MepUOINYHO MHOIXBBPIAT Ha IIaplameHTa Ille-
IBOBPY OT YMCTBEHMS CU XpacTallak, a JeryTaTu-
Te 'l OHODPSIBaT, pbKOMAaXarKy KaTo Ha PUTHEC.

Tparnkommuna e npouenypata mpen pupmMmeHnTe
CHOWININIA 3a 3alla3BaHe Ha JIPY>XeCTBEHO UMe.
AMu TOBa e pe3epBariyd CamMo 32 CbOTBETHMSI Cb-
IebeH parioH, a He B HallMOHAJIEH Malliab, 3aI10To
¢UpMeHNTe OTHENEeHN He ca CBbp3aHU B 00IIa
HalyoHa/THa ba3a maHHM. Taka CbBCEM HEBB3MY-
TUMO QUPMUTE Ce PETUCTPUpPAT KaTO eTHOVMEH-
HU CIIOPTHM KIIyboBe OT pasymmuam rpamgose. Ot
Tam uIoBat raposeTe. BUHOBHM ca He cbhOumnTe, a
3aKOHBT U cucTemara. V 3a TakaBa pesepBaliud
CHOMINIIATA B3emaT TakKCH, ¢ HeOTIaBHAaIlleH
OIINT HEKOIKOKPATHO [a I'M YBeIudYar, ITOHeXe
yciryraTta buia crienyanisa.
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It is pathetic to observe the proceedings with
company divisions of courts of law for the reser-
vation of a corporate name. And this will cover
only the territory of the respective court rather
than the whole country because company divi-
sions are not put together into a single national
database. Thus corporate names are imper-
turbably registered just like namesake sports
clubs from various cities. And gaffes are quick to
occur. It is the fault of the law and the system
rather than the justices. Courts charge fees for this
reservation and they have recently even tried to
increase them several times because the service is
allegedly very special.

There is no clear concept yet as to the relationship
between the brand and the corporate name. Will a
Bulgarian court register a darker-skinned
Marlboro Ltd. to produce T-shirts provided that
this is just a brand name of Philip Morris but it
has no namesake subsidiary or branch in this
country? Of course, it will. The interconnection
between the database of the judiciary and that of
the Patent Office is still an unaffordable luxury. I
would not be surprised to see the corporate name
of Windows AD, with the English word tran-
scribed in Cyrillic letters, for a company produc-
ing aluminium window joinery, opening a win-
dow to those sacerdotal sages of the Commercial
Act to finally see the problem.

April 2004

MHEHUA

Orre HIMa KOHIEMIMS 32 ChOTHOIIEHMETO MeX-
Iy ThpTOBCKa mapka u ¢upma Ha Tbproser, Ille
perucTpupa M Hall cbI mypraBa “Mapnbopo”
OOl 3a mamnoBanm PpriaHeNKy, Py IIOJIOXKeHNe,
Ye TOBa e camo Thprobeka mapka Ha Quumv Mo-
pHC, HO HIMa HeTOB eqHOMMeHeH ual B CTpa-
Harta. [1le g perncrpupa n ome xak! Bpbska mex-
ny basaTa maHHU Ha cbpa C Tasu Ha [laTeHTHOTO
BEJIOMCTBO € B MOMeHTa HeMUCIMM JIyKc. He bmx
ce U3HeHafall 1 OoT upma 3a allyMHUHMeBa J0Trpa-
ma “Yunpoyc” All, mpes 4MNUTO IIPO30OPIIN Xpe-
1MTe, KOMaHIBalM TbproBcKms 3aKOH, Hal-II0C-
Jle ma BUIMAT IIpobiema.
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The Anti-discrimination Act and the Court
Practice

Svetlin Adrianov

Lilia Banakieva

The Anti-discrimination Act
adopted by Parliament as far
back as the summer of 2003
entered into force on 1 January
2004. The need for such legisla-
tion stemmed not only from the
global trends in this respect but
also from the urgent call to provide legislative
solution to some problems taking shape in the
Bulgarian society.

The objective of the Act is to ensure equality and
equal treatment, as well as effective protection
against discrimination, specifying the possible
grounds for discrimination among citizens, such
as gender, race, nationality, ethnic community, cit-
izenship, origin, religion, etc.

Meanwhile, several court cases have made their
way to headlines over the last two years in connec-
tion with the compensation claimed for damage
caused by a TV commercial, which was allegedly
discriminatory on the basis of gender due to the
words of the copy: “What does man need — a new
car, a kind woman, and a good beer...” The first-
instance litigation phase is over. Seven out of eight
claims have been rejected and one claim has been
partially awarded 10 percent of the claimed dam-
ages.

The identical attitude of judges from different
courts to those cases deserves respect for their
personal professionalism and for the judiciary at
large. This unity of opinion becomes even more
valuable due to the legal situation, in which the
cases were heard, i.e. in the context of fragment-
ed and too general legal provisions in the
absence of a single law to give an explicit and
detailed regulation of discrimination matters.
The difficulties facing those judges can be seen in
the diversity of their reasons and in the one sin-
gle case, in which compensation was partially
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FTPAXAAHCKU NMPABA

3aKOH'BT 3a 3alllTa Cpelly OUCKPMMMHAIITA
” cpOebHaTa mpaKkTMKa

Clemaun Agpuarob

Jluaua banakueba

Ha 01.01.2004 r. B1€3e B cm1a NpUeTUAT OLIe IIpe3
naroro Ha 2003 1. ot HaponroTO chbpanme 3akoH
3a 3aluTa cpelly guckpumuHanyaTa. Hyxgara
OT TaKbB 3aKOH De IpPOOMKTYBaHa He camMoO OT
I7100aTHUTe TEeHOEHIINY B Ta3) HAacoKa, HO U OT
HeTIoCpeicTBeHaTa HeObXOIMMOCT OT 3aKOHOIa-
TEIHO ypeX[aHe Ha HIKOM Ha3psBally Ipobie-
MU B BBIITapcKOTO 0bIIIeCTBO.

3aKOHBT 1l OCUTYpsIBaHETO Ha paBHOIIpaBue I
PaBHOIIOCTAaBEHOCT, KaKTO U epeKTMBHATA 3allly-
Ta Cpelly OUCKPMMMHAIMY, KaTO IIOCOYBa U
NpU3HALNTE, IO KOUTO € Bb3MOXHO I'paXXIaHUTe
Ioa 6bpmaT OUCKPMMUHMpaHNU: IO, paca, Hapom-
HOCT, eTHM4YeCcKa NPUHAIJIeXHOCT, IPaXkIaHCTBO,
IIPOM3XO]I, PeJIUTH U TIP.

B cBimioTro Bpeme mpes mocrieqHUTE ABe TOXVHU
HaIlTyMsIxa HIKOJIKO Ch/IeOHM Tena 3a obesIieTe-
HIe Ha BpeIy, IPWYMHEeHN OT TeJIeBU3VMIOHHA PeK-
Jama, KOSITO CIOpe[ MUIININTe e OUCKPUMIHMpPa-
IIIa 110 IIOJIOB IIpM3HAK, Mopany TekcTa: “Kakxso
My TpsIbBa Ha YOBEK — HOBa KOJIa, MIJIa XeHa I
emHa nmobpa bOmpa ..”. PasmiexmaHeTo MM Bede
IPUKIIIOYUN B IIbPBa MHCTAHINS, KaTO B CEIEM OT
obIIIO ocem CITydas MCKOBeTe DsIxa MBLSIIO OTX-
BBPJIEHN, a B €IVH VCK'BT Dellle YaCTUYIHO yBaXXeH
3a JeceT Ha CTO OT IIpeTeHOMpaHaTa Cyma.

EnyHOMMCIIVIETO Ha CHOUNUTE OT Pa3iIMIHU ChIV-
JIMINA B Te3U MOEHTUYHU CIyday Ipeau3BUKBa
yBaXkeHMe, KaKTO K'bM TeXHUS JimdueH Ipodecno-
HaIM3bM, TaKa M KbM cbaebHaTa HM cuUcTema.
O1e mo-rojigma CTOMHOCT MMa TOBa €IMHOMIAC-
JIe, IOpany paBHATa OOCTAaHOBKA, B KOSITO Te€3M
mena OsIxa pasIfiexmaHy, a VMMEHHO, IIpU emHa
¢parmeHTapHa 1 TBBpHe ObIla ypenba, be3 ma e
HaJT/ILIe eIMHEeH 3aKOH, KOMTO M3PUYHO U IOIpOob-
HO JIa pasIjiexia BbIIPOCUTE Ha OVCKPUMUHAII-
gTa. 3aTpyIHEHNeTO, Ipel KOeTo ca buim usmnpa-
BEHU ChIUUTE JINYM, KaKTO OT pasHOObpa3HUTe
MOTVBU Ha peIeHMsdTa MM, Taka ¥ OT eqVHUY-
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awarded. However, in almost all cases they came
to the correct conclusion that an abstract adver-
tisement could not possibly produce discrimina-
tory effect.

The analysis of the wording of the said Act leads
to some conclusions that are of paramount impor-
tance for the proper interpretation and under-
standing of the concept of discrimination, espe-
cially in the light of those court cases.

Firstly, the Anti-discrimination Act is aimed at
ensuring the equality of citizens in exercising the
rights conferred on them by the Constitution and
the laws, as well as equal opportunities for par-
ticipation in social life.

Secondly, discrimination is viewed as an act
affecting the exercise and protection of RIGHTS
and LEGITIMATE INTERESTS, and

Thirdly, discriminatory acts are always specific
and affect specific legal rights of a given individ-
ual, placing him or her under less favourable con-
ditions than those offered to another person in the
same specific circumstances.

Therefore one cannot consider as an act of dis-
crimination a commercial containing an abstract
message with more than one meaning to all con-
sumers, whose intention is to combine text, vision
and overall impression in order to motivate con-
sumers to use the advertised product. Discrimi-
nation should lead to deprivation of the opportu-
nity for exercising legitimate rights of the individ-
ual. In this sense, discrimination implies that a
specific result will occur or at least may occur
and, in this particular case, it is the violation of
gender equality in a manner that will put a spe-
cific representative of one gender in less favou-
rable legal conditions than those enjoyed by the
representatives of the other gender. However,
such a result has never occurred; it has never been
sought with the commercial in question and it
cannot occur in any way. For these reasons, the
court decided correctly in the overwhelming
majority of the cases that there was no case of dis-
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HUAT Cnyqaﬂ, B KOMTO UCKET Dellre 4acTIUIHO yBa-
XeH. B mouTn Bcuuku c1ydan obaue Te oocTurart
A0 IIPaBMJIHOTO 3aKJIIOUeHne, 4e eaqHo aSCTpaKT-
HO pEeKJIaMHO C’bO6H_IeHI/Ie, He MOXe Ia MMa Onc-
KpUMMHaIMIOHEH e(l)eKT.

AHanu3BT Ha pasnopenduTe Ha 3aKOHA IO3BOJIS-
Ba Jla ce HaIIPpaBST HIKOM M3BOMAM, KOUTO Ca MHO-
TO Ba’>XHM 3a IIPpaBMWIHOTO TBJIKyBaHe I pa361/1pa—
He Ha TIOHITHeTO 3a AMCKPUMMHAIWMS, 0cobeHo B
CBeTJIMHaTa Ha CIIOMeHaTuTe ChiebHM sena.

ITepBoO, 3ammTaTa cpelly OUCKPUMUHAIINS 1IN
ocurypsiBaHe Ha paBeHCTBO Ha IpaXX[aHUTe IIpu
yIIpaXXHsIBaHeTO Ha IpegocTtaBeHnTe oT KoHCTH-
TylIMsdTa ¥ 3aKOHa IpaBa, KaKTO UM paBHU Bb3-
MO>XHOCTH 3a y4acTye B ODIIeCTBEHUS XUBOT.

Bropo, muckpummHammsTa e akT, KOUTO 3acsra
ypaxHsaBaHeTo 1 3akpwtaTta Ha [IPABA v 3A-
KOHHM MIHTEPECH, n

TpeTo, akTHT Ha OMCKPUMMHALVS € BUHATY KOH-
erTeH M 3acdara KOHerTHI/I, Hpe,]:[OCTaBeHI/I oT
3aKOHa ITpaBa Ha KOHKPETHO JIuIle, KaTo ro I10C-
TaBs1 B HO-HeGJ'IarOHp]/ISITHO IIOJIOKEHIIE B CpaBHe'
HUe C prI'O JmIie HpI/I eIHM M CbIIIn KOHerTHI/I
obcTogTencTna.

CremoBaresiHO, He MOXe Jla ce pasIiexpa KaTo
aKT Ha JVUICKPVMMMHAIVS peKjIaMeH KIIUII, KOTO
OTIpaBs abCTPAaKTHO MHOTO3HAYHO ChODIIEHUE
KBPM BCUYKY IOTPeOUTENN, LEJISIIO Ype3 TeKCT,
BU3MS U [ISUIOCTHO M3ThYBaHe Ta MOTUBMpaA IIOT-
pebuTenmTe Ha KOHCYyMUpPAT MMEHHO pPeKJIaMU-
paHUS OpOOyKT. McKpmmuHamusTa ciienBa ga
BOIM O OTHeMaHe Ha BB3MOXHOCTTa [ia ce yII-
paXXHsBaT 3aKOHOBO IPU3HATY IIpaBa Ha 4YOBeKa
U IMYHOCTTA. B TO31 cMuChHI, AUcCKpUMMUHaALINSITa
M3MCKBA ¥ HACT'BIIBAHETO MJIN TTOHE Bh3MOXHOCT-
Ta Jja HaCT'bIIM KOHKpeTeH pes3yJITaT, a UMEeHHO Ja
Ce HapyIlM paBHOIIOCTaBEHOCTTA Ha II0JIOBETe 110
TaKbB HaulMH, 4Ye KOHKpeTeH MNpencTaBUTeNl Ha
eIVHMY OT TIX a bble mocTaBeH B Ho-Hebaromn-
PUSITHO IIPABHO MOJIOXEeHNMe CIIPSIMO ITpefCTaBy-
TelnUTe Ha OPyrus MO Tak®B pesynTaTr obaue,
HUTO € OWI ThpceH ¢ KOHKPeTHMS peKIaMeH

11
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crimination and therefore no damage had
occurred as a result of discriminatory action.

The entry into force of the new law creates the
necessary legal conditions for overcoming such
situations in the Bulgarian society and provides
the requisite legal regulation of these social rela-
tions, equipping judicial bodies with the tools
needed for the settlement of such disputes. Of
course, the court practice will show whether this
legal framework is sufficient and whether it will
really contribute to resolving the actual problems
in society. Still, the very fact that the law exists is
a serious step forward and it fosters the integra-
tion of this country into the system of European
values.

April 2004
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KJINUII, HUTO € HaCTbIINII, a M HEe € Bb3MOXHO [a
HaCTBIIM, IIOpady KOETO IIPpaBMIIHO CBOBI B OI-
POMHOTO MHO3MHCTBO OT ClIy4YauTe IIpelieHn, Je
AVUCKpMMMHaILIM HE € HaJliIe, a CieJoBaTeIHO
He Ca IIpeTHPIIEHN U Bpean OT IUMCKPpMMMHaII-
OHHO OTHOIIIEeHMe.

BrimzaseTo B ciila Ha HOBUS 3aKOH Ch3TlaBa HeOb-
XOIVIMUTe IPaBHU YCIIOBMS 3a IIPeooiIIBaHe Ha
MOMObHM CUTyaIuy B OBIrapckoTo O0DIIecTBo,
KaTo JTaBa Hy>XHaTa perlaMeHTaIysI Ha TO3Y BUTT
ObIIlecTBEHN OTHOIIIEHNUS Y MIPeIOCTaBs Ha IIpa-
BOIIpIJIATaIlITe OPTaHM HYXXHUTE MHCTPYMEHTH
3a pelllaBaHe Ha TaKuBa criopose. Pasbmpa ce,
IIpaKTMKaTa IIle IToKaXe JajIy Ta3y ypenba e oc-
TaT'BYHA U TalV B HaJI-TOJIIMA CTeITeH IIle OCUTY-
pU pelllaBaHeTO Ha JIEVICTBUTEIIHUTE Ipobiiemu B
obrrectBoTo. CamoTo ch3iaBaHe Ha 3aKOHa obaue
IIpeJICTaBlIIBa eJHa CepMO3Ha Kpayuka B Ta3) Ha-
COKa M JIOTIPMHACS 3a IPpHODIIIaBaHETO Ha CTpa-
HaTa HY KbM €BPOIIEVICKITE IIeHHOCTI.
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The Telecommunications Act and the
Introduction of an Entirely New Legal
Framework of the Telecommunications Market
Pavel Velchev

The rapid development of com-
munication technologies, the
need for harmonization of the
Bulgarian legislation with the
acquis communautaire and the
related agreements reached on
Chapter 19 of Bulgaria’s negoti-
ations with the European Union (EU) have deter-
mined the need for an entirely new Telecommuni-
cations Act. The tormer Telecommunications Act,
which had been in force since 1998, has already
played its role by introducing order on the
telecommunications market and contributing to
the establishment of an independent regulatory
body which is undoubtedly the Communications
Regulatory Commission (the Commission).
Another very important reason for the need to
adopt a new Telecommunications Act is the fact
that, at the end of 2002, there was removed the
state monopoly over the provision of fixed voice
service between end points of the fixed telephone
network, the provision of leased lines under
terms and conditions disclosed to the public, and
the cross-border real-time voice transmission for
the purposes of the provision of international
voice services by public telecommunication oper-
ators, which the government had earlier entrust-
ed to the Bulgarian Telecommunications Compa-
ny EAD (BTC).

A very important aspect in the formation of the
position on the philosophy of the new law is the
agreement reached in the course of the EU acces-
sion negotiations for Bulgaria to apply by 1
January 2007 the EU legislation in the telecom-
munications sector which existed as of 31
December 1999 (the only exception to this princi-
ple is Directive No. 2887/2000/EC of 18
December 2000 on the unbundled access to sub-
scription lines). This agreement paves the way to
the liberalization of the telecom market on a step-
by-step basis, taking into account the specific fea-
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3aKoHBT 3a HJaIeKOCHODIIeHnaTa n
BbBEe>KITaHeTO Ha M3LUIO0 HOBa MpaBHA paMKa
Ha IaJIeKOChobIuTe THN ma3ap

I1abena Beazeb

bbp30TO pasBuTHe Ha CHODIIMTETHUTE TEXHOIIO-
IMM, HEODXOOMMOCTTa OT XapMOHU3MpaHe Ha
OBIrapCcKOTO 3aKOHOIATENICTBO C TOBAa Ha EBpo-
MIeVICKMS CHIO3 ¥ IOCTUTHATUTE B Ta3y Bpb3Ka J0-
TOBOPEHOCTM MO InaBa 19 or mperoBopute Ha
benrapusa ¢ EBponenickus cpios (EC) obyciosuxa
HeoDXOIMMOCTTa OT IpMemaHe Ha M3LSUIO HOB
3akoH 3a manekocwrobireanara (3M). Hocera mevic-
TBAIIMAT 3aKOH 3a IaJIeKOCHhODIIIEHMSITa, KOMTO €
B cyia OT 1998 r., M3IIbIIHYM CBOSITA POJI, KaTO Bb-
Belle pel Ha IareKOChODIIMTEHNS a3ap U CIIO-
cobcTBa 3a Ch3HaBAaHETO Ha HE3aBUCHUM peTylla-
TOP, KaKbBTO be3criopHo e Komucusara 3a Perymm-
pane Ha Cpobmennsra (KPC). pyra mHOTO Bax-
Ha IIpM4MHa 3a IpruemaHeTo Ha HOB 3]] e oTaga-
HeTo B Kpas Ha 2002 . Ha ycTaHOBEeHMY IbpPXaBeH
MOHOTION BBPXY HpeIoCTaBIHeTO Ha PUKCHpaHa
I71acoBa YCIIyra MeXIy KparHM TOUYKM Ha PUKCH-
paHaTa TellepOHHA MpeXKa, IpeIoCTaBsIHEeTO Ha
JIVHUY TIOTT HaeM IIpY NyOIMYHO M3BECTHM YCIIO-
BUSI U OCBIIIECTBSIBAHeTO Ha IIpe3rpaHUyeH IIpe-
HOC Ha IJIaC B peaJHO Bpeme 3a IleluTe Ha Ipe-
TOCTaBsIHe Ha MeXTyHapOIHM ITIacCOBU YCITyTU OT
obIIecTBeHN aleKOCHODIIUTEIHY OIepaTopH,
U3ITHJIHEHNEeTO Ha JeMTHOCTUTEe 110 KOUTO IbpXa-
BaTa Demre mpengocTasmia Ha beirapckara Tere-
komyHuKarmornHa Kommaaua EAJT (BTK).

MskmiounTeTHO BakeH MOMEHT IIpu ¢popmupa-
HETO Ha ITO3MIIN KaKBa 1a bbae ¢puiiocodusita Ha
HOBUS 3aKOH e IIOCTUIHaTaTa JOTOBOPEHOCT IIpu
nperoBopute 3a npucbepguHsBane Kbm EC 1o 1
sayapu 2007 1. B berrapua ma 6bme mpmaraHo
npasoto Ha EC B obnacTTa Ha maekochobieHn-
aTa, gevicrBaiio Kbm 31 gekemspu 1999 r. ( kaTo
eIMHCTBEHOTO M3KIIIOUeHMe OT TO3M IMPUHIIMII e
HupextmuBa Ne 2887/2000/EC ot 18 nmekemspm
2000 r. OTHOCHO HeObBBP3aHMS HOCTHII IO abo-
HaTHa JiHYs). C Ta3yu JOTOBOPEHOCT Ce JlaBa Bb3-
MOXHOCT 3a JIMbepamsupaHe Ha 1alIeKoChO0II-
TeJTHM Ta3ap, HO He XaOTMYHO U U3BeTHDX, a Ha
eTamy, cbobpassgBarKy ce CbC CHeIMPUKUTE Ha
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tures of the local market, rather than in a chaotic
and abrupt manner. Furthermore, this agreement
creates relative stability of the legal framework
that should not be changed substantially until the
end of 2006.

Of course, the market liberalization process is not
something that can be achieved overnight. It
takes quite a long time and the Commission plays
and will continue to play a major role. Pursuant to
the Telecommunications Act, the existing powers
of the Commission will be supplemented with the
powers to determine which operators hold domi-
nant position on the respective markets, to regu-
late their prices, to resolve disputes between
operators more effectively, etc.

There are many aspects of the new Telecommuni-
cations Act and therefore they will be tackled in
several successive issues of Lega InterConsult
News. Here we shall only highlight some of the
most important ones:

1. Authorization of Telecom Operators

The EU legislation in the telecommunications sec-
tor has developed substantially since the intro-
duction of the new regulatory framework in 1999.
Its objective was to remove the complex market
regulation and individual licensing, whereby
national regulatory bodies can intervene only in
cases of obvious infringement upon market com-
petition. As stated above, in the course of the EU
accession negotiations Bulgaria has agreed on the
non-application of this new framework until
2007. The Telecommunications Act retains the
existing arrangements for individual licensing
and registration under a general licence. It also
maintains the principle of holding public tenders
or competitive bidding procedures for the award
of individual licences only for the use of limited
resources (radio frequency spectrum or the num-
bering capacity in some cases). The telecommuni-
cation activities that will be subject to individual
licensing, registration under a general licence and
free regime are defined in the Telecommunica-
tions Act but, once again, there will be a separate
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mectamng nasap. Hapen ¢ ToBa Tasm morosope-
HOCT Ch3JaBa OTHOCUTEIHA CTabMITHOCT Ha IpaB-
HaTa pamMKa, KogTo 1o Kpas Ha 2006 1. He bu cien-
BasIo Ta Oblle M3MeHsTHa CBIIECTBEHO.

Pasbupa ce, mbeparmsaimsra Ha I1a3apa He e He-
1110, KOETO MOXe Ja ce CJTyun u3BegHBX. ToBa e mb-
JTBI' TIPOLIEC, IIPY KOWTO OCODEHO TOTIIMa POJIST MT-
pae u 11e urpae KPC. Creriacuo 3[1 Haper, ¢ mpaBo-
mormgTa, Kouto Komucusgara nmaiiie o MOMeHTa,
T4 ITle OBbIle KOMITETEHTHA J1a OIIpemners KOu orepa-
TOPM Ca C TOCIOJICTBAIIO MOJIOXeH/e Ha ChOTBeT-
HITe IIa3apy, 11le peryJmpa IeHuTe 1M, I1le pelaBa
10-e(peKTMBHO CIIOPOBe MeXy OIlepaTopy I T.H.

B’prOCI/ITe, KOUTO 3adily>kaBaT CIIeLIaJIHO BHU-
MaHIe B HOBISL SH Ca MHOTI'O 1 IIO Ta3l IIpu4YrHa
Te Ile OBIAT pasIiefaHy B HIKOIKO IIOPEIHMU
bpos« Ha Jlera MuTepKoncynT Hios. B HacToso-
TO M3JIOXEeHMe IIle ce CIIpeM HaKpaTKO camo Ha
HJIKOM OT OCHOBHIUTE MOMEHTMN.

1. JInmensupaHe Ha 1areKOCHODIIMTEIHN Olepa-
TOpMU.

EBporerickoTo 3aKkOHOZATeJICTBO Ha TeJIeKOMYHU-
KaIMOHHMSI CEKTOP IIPeTHPII CePMO3HO pasBUTHE
¢ BpBeXIaHeTo cjier, 1999 1. Ha HOBaTa perynarop-
Ha pamka. Llerrta 1 berrte ma ce mpemaxHe KOMII-
JIEKCHOTO perylMpaHe Ha Masapa U VMHIVBUIyasl-
HOTO JIMIIeH3MpPaHe, KaTO HalVIOHAJIHUTE perya-
TOPHM OpraHm JJa MOTaT fa ce HamecBaT camo, KO-
raTo ¥Ma SIBHO HapyllleH/e Ha KOHKYpeHIMgITa Ha
nasapa. KakTo berrte mocoueHo mmo-rope, mpu mpe-
ropopure ¢ EC Brerarapma porosopm Tasu HOBa
pamka fa He Obe nputarana go 2007 . B 31 ca sa-
Na3eHy ChIIECTBYBAIIUTe JOCera peXMI Ha MH-
OVBUOYaJIHO JIMIEH3MpaHe U PerucTpanms II0
obr1a yuIieHsNd. 3araseH e ¥ MPUHIVITET 3a IIPo-
BeXIaHe Ha ThPI WM KOHKYPC 3a M3[IaBaHe Ha MH-
OVBYIyaHa JIMLIEH3Ms CaMO IIpY M3MOJI3BaHe Ha
OrpaHyd4eH pecypc (paguodYecTOTeH CIeKTHp, a B
HSKOM XMIIOTe3M M HOMEepalMOHeH KarlalluTeT).
JlarmeKochODOIIMTeTHITe TEMHOCTH, KOUTO ITie TTOf-
1eXar Ha MHIVBYIYaJIHO JIMIIeH3MpaHe, perucTpa-
IV TIO ODITIa JIMITEH3 WS ¥ CBODOTEH peXNM, ca Jie-
¢uampany B 3[I, HO OTHOBO Ile MMa M OTHEN-
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Regulation issued by the Minister of Transport
and Communications in this regard. Licences will
continue to prohibit any cross-subsidies, inter-
connectivity obligations, or access and collocation
obligations.

Some operators will be required to provide uni-
versal services. BTC will be such an operator ex
lege until the end of 2004. It is for the first time
that a fund will be set up to compensate operators
providing universal services. In our opinion,
however, the scheme is not properly conceived
and it could hardly be set into operation.

Another important aspect in connection with
licensing is the change of the definition of the
term “voice service”, eliminating the opportunity
for operators offering voice over Internet services
with more than 250 milliseconds delay of the sig-
nal to operate without a licence. The Transitional
and Final Provisions of the Telecommunications
Act set time limits to serve applications for the
issuance of individual licences for the provision
of voice services.

2. Identification of Operators Holding Dominant
Position on the Market

In conformity with the EC Directives, the
Telecommunications Act defines the individual
markets and creates legal grounds for the
Commission to impose specific measures on
operators holding dominant positions with a
view to protecting competition and consumers’
rights. The draft distinguishes among three sepa-
rate markets: (i) fixed telephone networks and
provision of fixed voice telephone services; (ii)
provision of leased lines; and (iii) mobile telecom-
munication networks and provision of telephone
services through them. The method that the
Commission will apply to the definition of the
individual markets and the market research
methodology for each of them will be of para-
mount importance for the development of the
whole sector.
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Ha Hapenba va MumucTBbpa Ha TpaHCIIOpTa U Chb-
obiieHnaTa B Ta3y Bpb3Ka. KakTo 1 1o cera rmries-
3UMTe IIle ChIbpPXKaT 3abpaHa 3a Kpoc-cybcumypa-
He, 3a]Ib/DKeHIe 3a B3aIMHO CBbp3BaHe Ha MPeX-
Te, 3abIDKeHNST 32 JOCTBII ¥ KO-JIOKMpaHe.

3a HIKOM OIlepaTOpM ce IIPeIBIKIa 3abIKeHIe
3a IpemocTaBsHe Ha yHMBepcajHa yciyra. o
Kpas Ha 2004 . TaK'BB omepaTop ex lege 1ie 6be
BbTK. 3a mpbB BT ce mpenBIkKaa Ch3IaBaHeTO Ha
$oHJI 3a KOMIIEHCHpaHe Ha OIlepaTOpuTe, KOMTO
IIpenoCTaBIT yHUBepcajiHa yciayra. Ilo mamme
MHeHMe obade cxemara Ha ¢oHIA He e Hobpe m3-
MUCTIeHa U TPYIHO b1 MOTITIa peajTHO Ja 3aIllouHe
Ia GyHKIMOHMPA.

Ipyr BaXkeH MOMEHT BbB Bp'b3Ka C JIMIIeH3MpaHe-
TO e, Ye ce IpOMeHs HePUHMIMSITA 3a I7lacoBa yc-
JIyra, KaTo II0 TO3M HauMH Ce IIpemaxBa Bb3MOX-
HOCTTa OIlepaTopuTe, KOUTO IIPeIOCTaBiIT yCITyTa-
Ta “rmac npes VlaTepHer” cbe 3abaBsHe Ha cUrHaa
noseve OT 250 MmmceKyHAM Ha OCBIIeCTBIBaT
nevtHOCTTa 11 be3 ymriensus. C ITpexonHuTe u 3ak-
mounTeTHN pasnopendtu Ha 310 Ha paboTemmTe B
MOMEHTa TaKMBa OIlepaTOpy ce JaBa CPOK 3a Iofa-
BaHe Ha 3asiBJIeHMe 3a M3[aBaHe Ha MHOVBUIyaIHa
JINIIEH3M¢ 3a IpeqoCTaBsIHe Ha IJTaCOBU YOI

2. Onpe,uens[He Ha oleparopu € rocriogcTBauio
IIOJIO>KEHNE Ha I1a3apa.

B croTBeTcTBME ¢ EBponerickure nupexkTusu 311
OepuHMpa OTHENIHUTE Ia3apy, KaTo Ch3mage 3a-
KOHOBO OCHOBaHMe Ha OIlepaTOpUTe C FOCHOACT-
BaIIIO TIOJIOXKeHNe J1a bbIaT HajaraHu orpeere-
H1 mepku oT KPC, c ornen 3ammra Ha KOHKYpeH-
IIVSITa U Ha IIpaBaTa Ha oTpeburenmte. B 3akoHa
Te3U Iasapu ca Tpu — QUKCHUpaHU TellepOHHU
MpeXM U IpefocTaBsiHe Ha QUKCUpPaHU ITIaCOBU
TereOHHM YCIIyTW; IpeJoCTaBsHe Ha ycryra “m-
HUM Tom HaeM”; MOBMITHM HajieKOCHhODIIIMTeTHI
MpeXn U IpegoCTaBsHe Ha INIacoBU TellepOHHM
ycayru upes Tax. OT ocobeHO Tormsimo 3HavueHMe
3a pa3BUTMETO Ha CeKTOpa IIe O'blle MeTOIBT, 10
konto KPC me medpunupa oTmenHuTe nasapu u
MeTofyKaTa, 0 KOSTO IIle ce M3BbpIBaT Mas3ap-
HITE IIPOyYBaHMS 38 BCEKU OT TSIX.
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The Commission will identify operators holding
dominant position on the basis of a common
methodology shared with the Competition
Protection Commission. The definition of the
term “dominant position” is different from the
one set out in the Competition Protection Act, and
the main criterion is the holding of 25 % of the rel-
evant market. Of course, there are other criteria,
as well, on the basis of which an operator may be
identified as holding dominant position even
with a market share of less than 25 percent.

3. Shared Use of Facilities

In accordance with the EC Directives, public
operators of fixed telephone networks providing
fixed voice telephone services and public opera-
tors providing leased line services with substan-
tial impact on the relevant market will not be enti-
tled to reject requests for shared use of facilities
provided that this is technically and physically
feasible. It is a strange fact, however, that in the
case of network operators providing fixed voice
services are required to have cost-oriented price
for the shared use. In our opinion, this is a non-
market principle that does not foster competition
in any way. Conversely, it will only mount ten-
sion and fan up disputes among operators.

4. The Telecommunications Act envisages the
obligation of operators to provide the “number
transferability” service. But in the light of the
technical condition of the networks, the introduc-
tion of this service has been postponed for 2007 in
the case of mobile operators and 2009 for fixed
network operators.

As stated earlier, there are a lot of interesting and
important matters related to this legislation and
the volume of this publication prevents us from
covering all of them in a single article. For this
reason, some more topics and practical issues will
be discussed in the next issues of Lega
InterConsult News.
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OrnpenengueTo Ha onepaTopuTe ¢ TOCIOACTBAIIO
noyioxxeHue 1e ce u3pbpisa oT KPC no cbBmec-
THa MmeTonuka ¢ Komucuara 3a sammmra Ha KOHKY-
peHIu4Ta. HE(I)I/IHI/ILH/IHTa Ha TOCIIOOCTBAIIIO II0-
JIOXeHMe ce pasiiMyaBa OT Tasu B 3aKOHa 3a 3a-
IIMTa Ha KOHKYpeHIMITa, KaTO BOHeIIUsIT Kpu-
Tepunt e 25% OT CbOTBeTHM masap. Pazbupa ce,
VIMa U ApYTY KpUTepU, IIpY HaJIM4IMeTo Ha KOu-
TO HaJleH oIlepaTop MOXe Jia O'ble onperesieH 3a
TaK'bB C TOCIIOACTBAIIO IIOJIOXeHMe, BbIIPeK! Je
Hama 25 % TazapeH Il

3. CbBMeCTHO IOJI3BaHe Ha CbOPBXXEHML.

B yHucos c [InpexTuBuTe, obIiecTBeHNTE OIIepa-
TOPM Ha QUKCUpaHU TellepOHHU MPEeXH, Ipero-
CTaBsIIM QUKCHpPaHU ITTacoBM TellepOHHM yCITyTh
1 ObIIlecTBEHNUTe OIlepaToOpy, IPeNOCTaBSIIN YC-
JayraTa “IyMHMM 101 HaeM” CbC 3HaUYMTEeITHO Bb3-
TeViCTBMe BbpPXy ChOTBeTHUS Ia3ap, He Morar Jia
OTKa3BaT MCKaHe 32 CbBMECTHO II0JI3BaHe IIpU Ha-
Iygne Ha TexXHudecka 1 ¢pusmdecka Bb3MOXHOCT.
CrpaHHMAT $akT Obade e, Ye IpyM OIlepaTOpPUTE
Ha MpeXMH, upe3 KOUTO ce IpefocTaBs GuKcupa-
Ha ITlacoBa ycJIyra, [leHaTa 3a CbBMeCTHO I10/13Ba-
He TpsibBa fa e pasxomoopueHTHpaHa. 1o Harre
MHEeHMe TO3M IPUHIINII He e Ia3apeH U B CIyJast
He IIoMara 3a Hachbp4aBaHe Ha KOHKYPeHIIMITa, a
camo IIe NpeIu3BMKa HaIIpeXeHNe M CIOpOBe
MeXy oIlepaTopuTe.

4. 3] BbpBexXga U 3agb/DKeHNe 3a OlepaTopuTe
Tla OCUTYPSIT IIpeJOCTaBsIHeTO Ha yciyrara “Ipe-
HOCMMOCT Ha Homepa”. C orres] Ha TeXHMYECKOTO
CBCTOSIHVE Ha MpEXNTe obaue BbBEXIAHETO Ha
Ta3M yciryra e oTIoxeHo 3a 2007 I. 3a MObOWIIHUTE
oneparopy, cboTBeTHO 2009 I. 3a oepaTopuTe Ha
PUKCHpaHN MpPeX.

KakTo Bede mocoumxme mo-rope, MHTEPECHNUTE U
Ba>KHU BBIIPOCY BBB BPb3Ka CbC 3aKOHA Ca MHOTO
u mopany obema Ha M3IAHMETO HE € BB3MOXHO
Ia 6pmar obxBaHaTy B egHa cratys. [1o Tasu npu-
YHA YacT OT TeMUTe U HIKOU IIPaKTUYECKN BbII-
pocu 1ie ObHaT pasrienaHu B clenBauTe bpoe-
Be Ha Jlera IurepKoncynt Hios.
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The Silence of the Public Administration — an
Approval or not?
Prof. Dr. Doncho Hrusanov

The legal figure of the silent
refusal has been introduced
with  the  Administrative
Procedures Act with two major
objectives: (i) to encourage the
public administration to answer
to applications for the issuance
of individual administrative acts within the time
limits prescribed by law; and (ii) to protect appli-
cants, both natural persons and organisations,
against inaction. Thus the silent refusal to issue an
administrative act has been introduced. It is sub-
ject to attack also in the court of law just like any
explicit refusal given in writing.

For quite some time, the silent refusal of the pub-
lic administration managed to protect the appli-
cants for the issuance of administrative acts,
where the public administration failed to make a
decision within the prescribed time limits for one
reason or another. A sizeable portion of all
appeals served to courts included the appeals
against the silence of various authorities, reaching
up to 80 % in some years.

But there has recently been raised the issue that
the existence of the silent refusal has lost its pre-
vious importance because the public administra-
tion resorts to inaction deliberately, hoping that
the court will make the decision on the specific
case instead and possibly issue the requested
administrative act on its own. Many theoreticians
claim that the existence of the silent refusal is a
disincentive for the public administration to act
as the court is expected to do its job.

In practice, however, one can increasingly see the
understanding that the silence of the public
administration should not be construed as
refusal. Conversely, it should be conceived as
consent with the issuance of the requested admin-
istrative act. This is viewed as a way to more fully

April 2004

AAMUHUCTPATUBEH NPOLEC

MpbiuanueTo Ha aTMUHUCTPAIINATA —
omobpenne?
npogp. onzo Xpycanob

VMHCTUTYTHT Ha MBITYaNIMBYS OTKa3 Ha allMMHIC-
TpamyaTa be BbBeIeH ChC 3aKOHA 3a aIMIUHIUCT-
PaTMBHOTO IIPOM3BOICTBO U IpeciiefBallle IBe
OCHOBHMI 3aJa4l: Oa CTUMYJIMpa adMUHNCTpalu-
dTa Tla OTTOBapsI B 3aKOHOBMSI CPOK Ha MOJIOM 3a
u3NaBaHe Ha MHOIVBUAYAIHNM aIlMUHUCTPATUBHA
aKTOBe M J1a 3alllTaBa MOJIUTEIINTE — TPpaXXIaHun
U OpraHusanum — cpemty besmericrBuero 1. ITo
TO311 Ha4YMH Ce BbBel€ T.HaAp. MbJIYa/IB OTKa3 3a
M3IaBaHe Ha alMUHNICTPATUBEH aKT, KOMTO MOXe
Ia ce obXaiBa, BKITIOUNTEITHO U IIpe]], Ch]I, TTo06-
HO Ha U3pm4eH, IIMCMEH OTKas3.

H’bJ’II’O BpeMe MBITIYAJTIMBUIT OTKa3 HA aIMUHUCT-
panusTa CHIOIYyWIMBO 3alllTaBallle afgpecaTuTe
Ha aJIM]/IHI/ICTpaTI/IBHI/I aKTOBe, KOraTo agMIVHIC-
TpaIH/[ﬂTa I10 HIKaKBI HpI/I‘II/IHI/I He Cce HpOI/IBHa'
cdire B CpoK. JOIIM MPOIEHT OT BCUUKM Xajibu
IO ChIa ChCTaBIIIBaxa XKajbure cpelny MbiIda-
HIETO Ha Pas/IMYHU OPTaHY — B OTIEIHY TOIVHNI
ot berrre okosto 80%.

Hackopo ce mocrasy BBIIPOCET 3a TOBa, 4e Cb-
IIIeCTBYBaHeTO Ha MBJIYaIMBMS OTKa3 Bede HIMa
NpeaUIITHOTO 3HavYeHye, Thil KaTo aJMUHICTPa-
nysITa be3nericTBa HApOYHO, HaIIBAMKI C€ CHIBT
Ila pely BMeCTO Hesl KOHKPeTHU CIIydari U eBeH-
TyaJIHO cam J1a M3pane IMOVMCKaHMS aJMIHICTpa-
TUBeH akT. TBbpou ce OT penulia Kojeru-reope-
TUIIY, Y€ ChIIEeCTBYBaHETO Ha M'bITYalBIs OTKAa3
NpeaBapUTEIHO JeMOTUBUpPa aJMUHNUCTpals-
Ta, KaTO BMECTO Hesl ChIBT I11e 1 CBBPIIM paboTa-
Ta.

B IIpaKTHKaTa IIbK 3allO4Ha Ja CU HpOGI/IBa II'bT
BIDKOAHETO, Y€ BeUe MbJIYaHMEeTO Ha adMUMHICT-
parudTa He OMBa J1a ce CMSITa 3a OTKa3, a TOUHO
obpaTHOTO — TO TpsibBa Ha ce pasbmpa KaTo CBI-
Jacye 3a M3laBaHe Ha IOMCKAH aJMMHUCTpaTH-
BeH akT. Taka MHOTO ITO-ITBJTHO Ce 3allmTaBaJin
IIpaBaTa N 3aKOHHUTE MHTEpEeCH Ha I'paXXIaHuTe
U OpraHM3allMMTe Ha TpaXJaHuTe. 3aroBOpu ce
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protect the rights and legitimate interests of indi-
viduals and citizens” organisations. Thus the
silence of the public administration is seen as con-
sent with the issuance of the relevant act.

Such an approach is familiar to the national legis-
lation of many countries in the world. It produces
an educational effect and it is really aimed at pro-
tecting the rights of those who have applied for
the issuance of an administrative act. In such
cases, the failure of the competent authority to
make a decision within the time limits prescribed
by law is conceived to be tantamount to the silent
issuance of the requested act. This is a way to
avoid the lengthy appeal proceedings, while
applicants can exercise their rights without any
further intervention on part of the public admin-
istration.

How has the silence of the public administration
become to be construed as consent in the
Bulgarian legislation? There exist several pieces
of legislation that consider the silence to mean
consent but, unfortunately, the solution has not
been finalized and this renders the legal figure of
the silent consent senseless for all practical pur-
poses.

The silence of the public administration as an
expression of consent with the undertaking of cer-
tain actions was envisaged, for instance, in the
Physical Planning and Development Act, Art.
159, para 2 (repealed subsequently). It can be
traced out in the Privatisation and Post-privatisa-
tion Control Act, as well as the Restricted
Administrative Control and Business Regulation
Act. However, although they have introduced
silence as consent or approval, the law-makers
have failed to finalize this approach and reached
only half-way. This leads to theoretical problems
and disputes, as well as to practical difficulties for
the silent consent to work in practice. What does
it mean?

A pertinent example in this regard is the much
discussed privatisation deal for the Bulgarian
Telecommunications Company. The failure of the
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AAMUHUCTPATUBEH NPOLEC

3a M'PJIYaHNETO Ha agMIHNCTpalydTa KaTo CbI-
Jlacue 3a M3[daBaHeTO Ha aKTa.

ITomobHO paspellieHne e TIO3HATO Ha PeONIA 3a-
KOHOJIaTeJICTBa IO cBeTa. 1o MMa Bb3IuTaTeNleH
epeKT ¥ HaUCTMHA e HaCOUYeHO KbM 3allluTa Ha
IpaBaTa Ha IOMCKaJIM< M3TaBaHeTO Ha aJMIHIC-
TpaTUBeH aKkT. B Te3u ciyuyan HenrpousHacsSHETO
Ha CbOTBETHIS KOMIIETeHTeH OpraH B 3aKOHOBUS
CPOK Ce TaKCyBa KaTO ChITIacHe 3a U3faBaHeTO Ha
akTa. [Ilom ce mokaxke, de TO31 OpraH He ce e IIpo-
U3HeCH]I B CpOKa, CUMTa Ce, Ye TOM MBITIaINBO €
M3IaJl MOMCKaHMs akKT. Taka ce m3bgarea Ibiarmdar
ITBT Ha ODXaJIBaHe, BKIIIOUMTEIHO M IIpeJ ChI, a
aipecaTsT MOXe Jla peanysupa IpasarTa cu bes
IoBede HaMeca OT CTpaHa Ha aJlMMHMICTpaIsITa.

Kax be perreHo MmbTuaHMeTO Ha aJMUHICTpAI¥-
gTa KaTo ChIVIacye B HalllaTa 3aKOHOJATeJIHA devi-
HOCT? VIma Beue HSKOIKO HOPMAaTMBHM aKTa,
TpeTupaly MBJIYaHMeTO KaTo CbhITlacue, HO, 3a
ChXaJleHle, pa3pelIeHNeTO He € JOBefeHO ITOK-
paii 1 Ha ITpaKTMKa 0De3CMIICIIST TO3M ITpaBeH VH-
CTUTYT.

MwbiryaHneTo Ha agMMHUCTpalMaTa KaTo M3pas
Ha CBIJIacMe 3a M3BbPIIBaHE Ha OIpenereHN
IeVicTBYS De IIpenBUIeHO HaIpumep B 3aKOHa 3a
YCTPOMCTBO Ha TepUTOpHUATa, B WI1.159, an.2 (Beue
ormeHeHa). To mpucbcTBa B 3aKOHa 3a IIpUBaTH-
3alMdITa U CIedNpUBaTU3aIMOHHNS KOHTpPOII,
KaKTo I B 3aKOHa 3a OrpaHMYaBaHe Ha aJlMMIHIC-
TpaTUBHMS KOHTPOJI ¥ aJMUMHUCTPATUBHOTO pe-
rynmMpaHe Ha cTomaHckarta jerHocT (BOAKAP-
CII). BeBexmankyu obave MBbJIYaHUETO KaTO ChI-
Jlacue, HAIUAT 3aKOHOJIAaTelT He e TTOBell HellaTa
IIOKpar, TOJ e CIpsUl IO cpefaTa, M TOBa BOIU
KaKTO JI0 TeOpeTUUecK! IIpobleMy M CIOpOBe,
Taka U 4O TPyJTHOCTU B IpWIaraHeTo Ha MPaKTH-
Ka Ha To3u MHCTUTYT. KakBo ce mma npegsup?

3a mpumep MoOXe ga ce IOCOYM HaIlymslaTa
cmenka o npusatusupanero Ha BTK. Hempoms-
HacaHeTo Ha HamsopHus cbBeT Ha ATeHIMITa 110
IIpUBATU3AIMS B 3aKOHOBMSI CPOK O3HAYaBa MbJI-
YJaMBO OfODpsBaHe Ha IIPeIUIOXeHNUS KyIlyBady.
BbpxoBHMAT agMMHUCTpaTUMBEH Cbl IIOCOYM B
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Supervisory Board of the Privatisation Agency to
make a decision within the prescribed time limits
implies silent approval of the proposed buyer.
The Supreme Administrative Court issued its
judgement to the same effect, i.e. the buyer has
been approved silently. Indeed, the contract with
the buyer was signed in this case due to the good
will of the parties. However, it is not clear how the
public administration would be made to sign the
agreement in such cases if there was no will for
that, although with a view to the court judgment
it ought to do so. In this respect the existing legal
regulations might be sufficient for the engage-
ment of the State’s liability under the Washington
Convention for solving of investment disputes,
but not for the achievement of the positive effect
of the establishment of the legal institute of the
silent approval by administration.

It is not clear either, how the existence of a silent
approval is to be proved. These aspects had to be
regulated in detail when silence was accepted as
a sign of consent or approval at the time of the
adoption of the law.

The Restricted Administrative Control and
Business Regulation Act provides for the silent
consent with the authorization and certification of
transactions. Pursuant to the appendix to the said
Act, the silent consent is applicable also to appli-
cations for the issuance of licences. The outstand-
ing question is how an individual or an organisa-
tion can prove to all other government bodies and
non-governmental organisations that a permit
has been issued silently. It is not serious to claim
that this could happen by showing the reference
number of the ingoing application in order to see
that no decision was made within the prescribed
time limits and hence to prove that permit has
been issued silently. In the context of the
enhanced administering and larger bureaucracy
at present, one could hardly trust such “permit”.

It is interesting to see the approach to cases where
several persons have applied for a single permit.
Will the consent or approval be deemed to have
been given to all of them as a result of the failure
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AAMUHUCTPATUBEH NPOLEC

CBOe oImpe[esieHe ChIIOTO — KyIlyBaybT € MbII-
4JammBo 0gobpeH. [leICTBUTEITHO JOTOBOPHT C K-
IIyBavYBT Dellle IIONIMCAH HOpamy gobpara BOJII
Ha nBeTe cTpanu. He e sicHO obaue kak B momob-
HU CJTy9aM aJfMYHNICTpanSTa Iie bbae npuHye-
Ha Ja TOAIMIIe [OroBOpa, aKo HsdIMa BOJII 3a
TOBa, MakKap C Orjef] Ha OIIpefelieHNeTo Ha Cbhaa
" 1sUTaTa GaKTHUIecKa ¥ IIpaBHa ODCTaHOBKaA fa e
IUTHXHa Ja ro Hanpasu. B Tasu Bpb3Ka, cbllecT-
ByBalllaTa IIpaBHA ypenba MOXe [1a € JOCTaThYHa
3a aHTaXXMpaHe Ha OTTOBOPHOCTTa Ha gbpXXaBaTa
1o BammHrToHCKaTa KOHBEHIIN 3a pa3pelllaBaHe
Ha MHBECTUIIVIOHHM CIIOPOBe, HO He I 3a IIOCTUTa-
He Ha IIOJIOKUTeTHMS epeKT OT 3aKOHOIATeITHOTO
IpeIBIDKIaHe Ha MHCTUTYTa Ha MBIYaHMETO Ha
aJMIHUCTpanmsITa KaTo ChIjacue.

He e gcHo, cbIlo Taka, Kak ce JoKasBa, Kak ce
oduIManmsMpa HaIM4dneTo Ha MbJTIaINBO ChINla-
crte. VImeHHO Tesu BBIIpoCH TpsbBarle m1a bbmar
ypelleHn ogpobHO OT 3aKOHOHATENs IPY Bb3II-
pUemaHeTO Ha MBbJTYaHMETO KaTo ChITlacue.

B 30AKAPC]] ce mpensmxia MbI4aauBoO ChITa-
CMe IpU paspelllaBaHe Ha COeIKM U YIOCTOBepsI-
BaHe Ha TakuBa. CbITIaCHO IIPWIOXEHUETO K'bM
TO3M 3aKOH M'BIYaIMBOTO ChIJIacue BaXXu U IIpu
MCKaHMS 3a JIMLIEH3). BBIpocsT e Kak emHo e
MM OpTaHU3alMs Ha IpaXkIaHu I1ie JJoKaXe mpe],
BCUMYKM OCTaHaNM IbpXaBHU M HeIbPXaBHU Op-
raHy, 4Ye M'bIYauBo Vi € U3hafdeHo paspelieHue?
HecepnosHo e ma ce cmdTa, 4e ToBa b1 MOIJIO ITa
CTaHe, KaTO ce IIOKa3Ba BXOHSIIMSIT HOMepP Ha
monbara, 3a Ja ce BUIM, Ye MMa HeIPOM3HaCSHE B
CpOKa, CJIegoBaTeIHO — MbIYaIiBO U3IaBaHe Ha
paspenmTennoTo. [Ipm sacunenoro agmmHMUCT-
pupaHe M yBelnMdYeHa DIOpOKpalus B MOMEHTa
el1Ba JIM HSIKOM Ou ce ToBepwI Ha IOmobHM “pas-
pemmTenHn”.

VHTepeceH e U BBIIPOCHT Kak IIle ce paspellaBar
CIydauTe, B KOUTO 3a €JHO pa3pelInTesIHO ca Mo-
Tyt MOJIOV HIKOJIKO Y. 3a BCUUKITE JIN CIIeTT
HeIIpOM3HACSIHETO B CpoKa MMa cbracue? Vi
Tpsi0Ba MBITYAHMETO Ha € ChIJIacue CaMo 3a ITbp-
B II0 BpeMe, a 3a OCTAaHAINTE — MBIYAIUB OT-
ka3? Orlle IO-TPyIHO e [1a ce OTTOBOPY Ha M3MCK-
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to make a decision within the prescribed time lim-
its? Or is the silence to be construed as consent or
approval only for the applicant who was the ear-
liest in time and as refusal for all the rest? It is
even more difficult to meet the legal requirement
to repeat the notification to the author of the act
who has once kept silent within the prescribed
time limits. What will the notification required by
law read - that the author is silent? And what is
next — wait for another 14 days in order to come
to the conclusion that the silence means consent?
Not to speak of the issue of attacking silence as
consent or approval, the parties concerned in
such cases of attack, the role of the public prose-
cutor, the powers of the judiciary, and many other
problems.

The positive significance of the silence of admin-
istration as approval is obvious, with a view to a
better protection of citizens’ rights and for the
motivation of the administration to perform its
duties. However, for achieving an optimal posi-
tive effect it is necessary to provide a complete
legal regulation ensuring the possibility for prac-
tical realisation of this legal institute.
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AAMUHUCTPATUBEH NPOLEC

BaHeTO Ha 3aKOHa 3a IIOBTOPHO yBe[OMSBaHe Ha
aBTOpa Ha aKTa, KOUTO BEIHBX € MBbJIJall B CPOKa
3a Mpom3HacsHe. 3a KaKBO Jla ce yBeIOMsIBa, KaK-
TO IIpedBIKIIA 3aKOHBT — 3a TOBa, 4ye Mbirun? Ul
OTHOBO J1a ce 4Yaka 14 mHM, Ta 4ak Torasa Ja pe-
/M, Ye e HaJMIle MBITYaHMeTO KaTo cbIjacue!
OcraBa HacTpaHU BBIPOCHET 3a OCIIOpPBaHETO Ha
MBJITUaHKETO KaTo ChIJIacyue, 3a 3aMHTepeCcyBaHU-
Te OT TaKOBa OCIIOpBaHe, 3a poJIsITa Ha IIPOKypary-
paTa, IIpaBOMOIIMITA Ha ChAa ¥ MHOTO IPYTIL.

OueBUIHO € HOIOXMUTEIHOTO 3HAUeHMe Ha MBII-
JaHMeTO Ha aJMMHIUCTpalysITa KaTo chIjacue, C
omlell Ha IO-IIbJIHATa 3allluTa Ha IIpaBaTa Ha
IrpaxIaHuTe ¥ MOTMBMPAHETO Ha aJMMUHIUCTPa-
IoMdaTa Oa M3IObJIHJIBa 3aIbJDKeHMdITa CU. 3a ma
MO>XXe obaue HaVI-ITBJIHO Ja Ce IIPOSIBY TO3M II0JIO-
XutereH epeKT, e HeoOXomMMa eTHa 3aBbpIlleHa
IpaBHa periiameHTalysl, KOITO Ja OCUTYpU Bb3-
MOXHOCTTa 3a MPaKTUUeCKOTO pealMsupaHe Ha
TO3M IIpaBeH MHCTUTYT.
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1. The amendments to the Regulation on the
Importation of Automobiles were promulgated in
The Official Gazette, No. 11 of 2004. They refer to
the way in which the base is calculated for cus-
toms purposes in the case of imported second-
hand automobiles.

2. The Regulation on the Specific Requirements
to the Names and Labels of Milk and Dairy
Products was promulgated in The Official
Gazette, No. 11 of 2004. It will enter into force on
11 February 2005. Any milk or dairy products
that do not meet the requirements of the
Regulation but were labeled prior to its effective
date may be offered on the market until the avail-
able quantities are sold out.

3. The latest amendments to the Local Taxes and
Fees Act were promulgated in The Official
Gazette, No. 6 of 2004. They envisage a road tax of
BGN 10 per ton.

4. The amendments to the Roads Act (effective as
from 20 February 2004) have introduced a
vignette fee for a certain category of vehicles and
with respect to the national roads included in the
list approved by the Council of Ministers. The
vignette fee enables a vehicle to use the respective
national roads for a certain period of time. A fee
according to the distance traveled may be
charged for the passage of the vehicles specified
by the law on some national roads of sections of
highways included in the list approved by the
Cuncil of Ministers.

5. Decree No. 7 of the Council of Ministers of 16
January 2004 has established the minimum wage
in the country at the new level of BGN 120.

6. The Regulation on the Tender Offers for
Purchase and Swap of Shares issued by the
Chairman of the Financial Supervision
Commission was promulgated in The Official
Gazette, No. 4 of 2004. The Regulation specifies
the terms and procedures for the tender offers for
purchase and/or swap of voting shares of public
companies, the exemptions from the obligation to
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HAKPATKO

1. B IIB 6p. 11 ot 2004 1. bsxa mybnukyBaHU m3-
menenns B Hapenbara 3a BHOCa Ha aBTOMObMIIA.
ITpomeHuTe 3acdraT HaumHa Ha GopmupaHe Ha
MUTHUYeCKaTa OCHOBA IIpM BHOCA Ha yIOTpeDs-
BaHM aBTOMOOWIIIL

2. BB 6p. 11 ot 2004 1. 6e obrHaponsana Hapen-
baTa 3a cermdpuUIHNTE U3UCKBAHUI KM HauIMe-
HOBaHMSITa ¥ €TUKMPaHeTO Ha MIIIKOTO U MJled-
HuUTe nponykTu. Hapenmbara Bimsa B cuma OT
11.02.2005 r., KaTO MIIIKOTO ¥ MJIEUHUTE IIPOHYK-
TH, KOUTO He OTTOBapsIT Ha M3MCKBaHUSITA 11, HO
ca Ovm eTMKUpaHy IIpeny BiIM3aHe B CWJIa Ha Ha-
penbata, Mmorar [ia ce IpeIyIaraT Ha Ia3apa 1o us-
UepIBaHETO VM.

3. BIIB 6p. 6 o 2004 1. bsixa 1y 6Ky BaHM IIOCIIeN-
HUTe M3MeHeHN B 3aKOHa 3a MeCTHUTE JaHbII U
Takcy. C IPOMEHNTe ITBTHUAIT JaHbK Ce OIpenertd
B pasmep Ha 10 yieBa 3a BceKI 3aIl0OYHAT TOH.

4. C usmeHeHMgTa B 3aKOHa 3a IBTUITIATA (B CMJTa
ot 20.02.2004 r.) 3a onpeferieHa KaTeropusl I'bTHI
NPeBO3HM CpefiCTBa U M0 OTHOIIeHe Ha BKIIIoJe-
HIU B CIMCBK Ha MMHMUCTEPCKUS ChBET peryomm-
KaHCKM ITBTUIIIA Ce BbBeX[a BUHEeTHa Takca. Bu-
HeTHaTa TakKca JlaBa IIpaBO Ha eOHO IPeBO3HO
CPencTBO J1a M3IIOJI3Ba 3a OIpeesieH CPOK ChOT-
BETHUTE peIyOIMKAaHCKM ITBTUINA. 3a IIpeMIHa-
BaHe Ha IOCOYEeHM B 3aKOHa ITBTHU IIPEBO3HU
CpeICcTBa IO OTHEIHM PenybIMKaHCKY ITBTMINA
WM yYacThIM — aBTOMArucTpaiy, BKIIIOYeHNU B
CIMCHK Ha MMUHMCTEpCKM ChBET, MOXe Ja ce Cb-
Oupa Takca 3a MIBMMHATO Pa3CTOSHYE.

5. C IlocranoBienne Ne 7 Ha MuHUCTEpCK Ch-
BeT oT 16.01.2004 1. e ompernereH HOB pa3mep Ha
MVHMMAaNHATa paboTHa 3aIUlaTa 3a CTpaHaTa OT
120 neBa.

6. B IIB 6p. 4 ot 2004 1. be mybnmkysana Hapen-
bara 3a THProBo NpeJyIaraHe 3a 3aKyIyBaHe I 3a-
MSIHA Ha aKIUM, M3OafeHa OT IpefcemaTesid Ha
Komucuara o ¢muancos Hanzop. C Hapenbara
Ce ypeXIaT YCIIOBMSITA U PEIBT 3a OCBIIECTBIBA-
He Ha THPTOBO IIpeJjiaraHe 3a 3aKyIlyBaHe U/ Wi
3aMsHa Ha aKIIMM C ITpaBo Ha ITIac B 0bIIOTO ChO-

21



‘Lega:InterConsult News

BRIEFLY

register and /or publish the tender offer, the terms
and procedures for competitive tender offers, the
terms and procedures for the withdrawal of ten-
der offers, as well as the requirements to tender
offer notices.

7. Regulation No. 7 of 22 December 2003 on the
Rules and Standards for the Planning and
Development of the Individual Types of
Territories and Areas was promulgated in The
Official Gazette, No. 3 of 2004. It sets the physical
planning and development rules and standards,
as well as the requirements to the plots of land
needed for construction purposes with a view to
the efficient use of land and the maintenance of
balance in nature.
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HAKPATKO

paHue Ha IyOIMYHO OPYXeCTBO, M3KITIOYEHNMSITa
OT 3aI’b/DKEHMETO 3a perucTpupaHe v/ myb-
JMKyBaHe Ha THProBO IpeIOKeHMe, YCIIOBYSTA
U peImbT 3a OCBIIECTBSIBaHe Ha KOHKYPEHTHO
THPrOBO IIpeljlaraHe, ChIbPXXKaHMETO Ha THPIo-
BOTO TIpeJIJIoXeHMe, YCIIOBUSITa U peI’bT 3a OTTer-
JIIHEe Ha ThPTOBOTO IIpeJIOXKeHNe, KaKTO M U3IIC-
KBaHMSITA 3a OIOBECTSIBaHE Ha THPIrOBOTO IIper-
JIOXKEeHe.

7. BB 6p. 3 ot 2004 r. 6e mybrmkysana Hapenba
Ne 7 or 22.12.2003 r. 3a mpaBmia 1 HOpMaTUBU 3a
YCTPOVICTBO Ha OTHEIHNUTE BUIOBE TEPUTOPUN U
ycrpovicrBenn 30HM. C HapenbaTa ce omnpemenaT
IIpaBWIaTa ¥ HOPMAaTUBUTE 3a YCTPOVCTBOTO Ha
TEePUTOPWMSITa, KAKTO ¥ HOPMaTUBUTE 3a HEODXO-
IOVIMaTa 3eMs IIPY 3aCTPOsIBaHe C Oryiel] epeKTIB-
HOTO U3IIOJI3BaHe Ha TEPUTOPUNTE M IOIIbPXKa-
HeTO Ha IIPMPOTHOTO paBHOBECHE.
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QUESTIONS AND ANSWERS

1. Are liquidation procedures required for a commer-
cial company having performed no activities?

Yes, although legal literature contains counter-
statements.

2. Is the registration under the Value Added Tax Act
(VATA) possible for a foreign person?

A foreign person being not established in
Bulgaria and still having some presence on its ter-
ritory (commercial representation, office, bureau,
etc.) wherefrom it performs some independent
economic activity, as well as a foreign person hav-
ing no presence on Bulgarian territory but mak-
ing taxable deliveries with place of performance
in Bulgaria is subject to registration under VATA
through an accredited representative. A registra-
tion precondition is the achievement of turnover
from taxable deliveries in the amount of BGN
50,000 for the last 12 months.

April 2004

BbMPOCU N OTTOBOPU

1. Heobxogumo au e mepeobcko gpyskecmBo, koemo He
e pazbubano getinocm, ga bauza 6 npouzbogcmbo no
aukBugayua?

Ia, makap dWe B IpaBHaTa JIMTepaTypa Ce IIOf-
IOBpXa 1 obpaTHaTa Tesa.

2. BezmoskHo au e tyxkgecmpanto auye ga ce peeucm-
pupa no 3akona 3a ganok gobabena cmotinocm?

Yy>kmecTpaHHO JuIle, KOETO He € YCTaHOBEHO B
CTpaHaTa, HO MMa ObeKT Ha OBiIrapcka Tepu-
TOpMsS (TBHPTOBCKO IPENCTaBUTEICTBO, OQUC,
OIopo M Ip.), OT KOWMTO M3BBpIIBA He3aBUCKMa
MKOHOMMYECKa JIeMHOCT, a TaKa ChIIIO U dyXJec-
TPaHHO JMIle, KOeTO HdIMa ODeKT Ha Obirapcka
TEPUTOPNS, HO U3BBPIIIBa ObjlaraeMu TOCTaBKM C
MSICTO Ha M3ITBJIHEeHVe B bbirapud, momiexu Ha
peructpartus 1o 3[JIC upes akpeauTupan mpep-
CTaBUTeJL. YCIIOBMeE 3a perucTpanysTa e JOCTUra-
He Ha obopor oT obmaraemm pocrtaBku 50 000
JeBa 3a nocsiegHuTe 12 mecerna.
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