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Preferences for Prime Class
Investments

Milena Gaidarska

The latest amendments to the
Investment Promotion Act (IPA)
were promulgated in May this
year and they will enter into
force on 4 August 2004. As a
result of the substantial revision
of this law, the law-makers have
actually put all investments,
both local and foreign, under
the same regime, and any dif-
ferences in their treatment stem
only from the size of the invest-
ment. The scope of the law does
not include investments in the
financial sphere (banks, insur-
ance companies, pension funds,
investment companies, etc.), as
well as the investments made in
the course of the implementa-
tion of privatisation agree-
ments.

The amendments to the
Investment Promotion Act pro-
vide for three classes of invest-
ments and certification proce-
dures respectively. However,
the specific size of investments
in each class and the procedure
for the issuance of certificates
are not regulated in the law
itself as they will be the subject-
matter of future secondary leg-
islation. One could not possibly

continued on page 3
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IIpedepenuun 3a MHBECTUINN
OT II'bPBYU KJIacC
Muaena Tniigapcka

ITpes mecerr mart Tasu romyHa
Osixa Iy bIMKyBaHM ITOCTIETHUTE
M3MeHeHNs B 3aKOHa 3a Hachp-
yaBaHe Ha  MHBECTUIIVNTE
(3HN), xouTo BnMmM3aT B cujia OT
04.08.2004 r. C nampaBeHaTa OT
3aKOHOZATeNs ChIleCTBeHa pe-
BM3M Ha TO3M 3aKOH Ha ITpak-
TUKa BCUYKM WMHBECTUIIUH,
Omym Te MecTHU MM 9y>XK[IecT-
paHHU, Cce IOCTaBAT IO ObII
PeXMMm, KaTo pasimKara B Tpe-
THpaHeTOo MM ce obycraBga
eIMHCTBeHO OT pa3mepa Ha UH-
BecTuimiaTa. OT IPMIOXHOTO
II0Jle Ha 3aKOHA Ca M3BafeHM
VHBECTUITNNTE BBB PMHAHCOBA-
Ta cdepa (baHkM, 3acTpaxoBa-
TeJTHU, IeHCUOHHO-OCUTYpH-
TeJIHY, WHBECTUIVIOHHU HpPY-
XecTBa U Jp.), KaKTO U MHBec-
TUIIMVTE, HAIIpaBeH! B W3ITHII-
HeHle Ha I0eTY aHTaXVMEeHTH
II0 TPVWBATU3AIVIOHHN HOTOBO-

pu.

C npomennrte B 3HV ce BbBeX-
IaT TpMU Kjlaca MHBECTUIIUU U
Ipollefypa IO TIXHOTO CepTH-
¢urmpane. KoHkpeTHUAT pas-
Mep Ha MHBeCTUIIUUTE OT BCeKU
KJlac, KaKTO ¥ pe’bT 3a U3faBa-
He Ha cepTudukar obade He ca
ypeleHM B 3aKOHa, a IIe ObaaT
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Dear clients, colleagues and friends,

In this new issue 14 of our newsletter the live issue is
devoted to the preferences for the big investors. Still the
question for equal treatment of small and middle enter-
prises, which influence the economy most, is raised.

The article regarding the defining of the state fees for
entries under the Special Pledges Act is interesting with
the fact that it emphasizes on some of the practical
problems.

Following the privatisation of BTC, the significance of the universal telecommuni-
cations service offered in a competitive environment is on the increase. I avail myself
of this opportunity to present the author of this article in his capacity of a new asso-
ciated member of LIC Penkov, Markov & Partners — an expert in IT, Media and
Telecommunications, a senior expert in the Communication Regulation Commission
at present.

Of constant importance to the investors are the problems related to termination of
employment contracts and in particular the strict requirements in this regard, which
you can find in the article devoted to this issue.

The issue regarding the advantages of the Notary Public attestations of contracts,
especially in case of some probable court dispute, is set in a persistent manner.

I believe that this time again we have managed to include live issues being of help
to you and remain meanwhile

With best regards,

Viadimir Penkov

Jpazu Kauenmu, Koae2u u npusmenu,

B nopeonus 14 6poii akmyainama cmamus e nocéemena Ha npegepeHyuume 3d 20-
Aemume unsecmumopu. Bee nax ce nocmassa u 6snpocsm 3a eOHaKeomo mpemupa-
He HA MaAKume u cpeoHu nPpeonpusmuA, Koumo umam Hai-204amMama meicecm 8
UKOHOMUKAMAL.

HHmepeCHa e cmamuAamad, C6sp3ana ¢ HAKOU npakmuieckKu np06fte/vzu npu onpebe-
AAHemMo Ha makcume 3a 8nuceéame na oobcmosamecmea no 3axkona 3a ocobenume
3a103U.

Caeo npusamusayusma na bTK ce 3acuisa 3nauenuemo na ynugepcainama oaie-
KOCBO0Wumenna yciayed, npedocmasand 8 yCAo8UAma na KOHKypenmua cpeoa. HM3-
nOA36AM CAYHAA 04 NPeocmass aemopd HA mazu Cmamus Kamo Hog acoyuupaH
utern na LIC Ilenxos, Mapkos u napmuvopu — excnepm no IT, Meouu u Teaexomy-
HUuKayuu, ceeawien cmapuiu ekcnepm om Komucuama 3a pezyaupane na csooujenu-
Aama.

Bunaeu ca éaxcnu 3a unsecmumopume u 11]706.46,'1/1141’}/16 Ha npexkpamsAsane Ha mpy-
dosume 602060[714 u 0cobeno Ha cepp3aAHUmMeE C nosa cmpocu U3UCKE8AHUA, KOUNO

Movice 0a Hamepume 6 noceemeHana Ha mo3u 6snpoc cmamuA.

Hacmoiiuuso e nocmasen 6snpocsm 3a npeoumcmeama Ha Homapuainume 3agep-
Ku Ha 002080pume, 0CO0EHO NP e6eHMYaleH Cb0eOeH CRop.

Bapeam, ue u mo3u nsm cme ycneau 0a 6KANOUUM AKMYAAHU 86NPOCU, KOUMO €A NO-
ae3nu 3a Bac. Meacoyspemento ocmagam

C ysaacenue,

Baw
Baagumup ITenko8 \-/ Lrurf
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Tosu wmHPOpmanmoHen bromeTuH e
IpelHasHaYeH  3a  KJIMEHTUTe U
HpO¢eCMOHaHHHTe KoHTakTH Ha Jlera
MurepKoncynr - Ilemkos, Mapkos &
TlapTHROPM, KaKTO ¥ 3a BCUYKU 3aMHTe-
pecoBaHM YUTATEIIN. MH(l)OpMaLU/IﬂTa n
CTaHOBMINATA, KOUTO Ce CHIBPXaT B HETO
He IIpenCcTaBiIBaT M3YepIIaTeITHN M3CIIeN-
BaHWSI, HUTO TIpaBHM CHBETH U He buBa fa
ce TpeTHpaT KaTO 3ameCcTUTel Ha
KOHKpeTeH  ImpodecroHaleH  CbBeT
OTHOCHO KOHKPETHU CUTYaIIVL.
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agree with such an approach
(especially with regard to the
definition of the size of invest-
ments used to put them in one
class or another and hence deci-
sive for the promotion mea-
sures applicable to them). This
is a very essential issue that has to be regulated in
primary legislation. Still, a positive feature of the
new legislation is the introduction of a clear and
uniform criterion for the assessment of invest-
ments, i.e. their size. Coupled with the specific
definition of the term “investments”, this creates
preconditions for equal treatment of various busi-
ness entities in the investment process.

Here we shall focus on the promotion measures
applicable to the prime class investments, which
the law considers to be high-priority investment
projects.

For the time being, the threshold above which
investments will be considered to be prime class
investments is still unclear. Its setting will proba-
bly be a sensitive issue; moreover, small and
medium-sized enterprises with modest invest-
ment capacity prevail in the Bulgarian economy.
Still, it is clear that the intention of the law is to
encourage larger-scale investments by offering
the most attractive promotion measures envis-
aged in the law to them. Hence, from the practical
viewpoint the law could produce positive effect
mainly with regard to big investors planning
large-scale investment projects.

All the promotion measures provided by the law
are applicable to prime class investments. These
measures are as follows:

e QGratuitous transfer of title to state-owned or
municipal real estate;

¢ Sale of state-owned or municipal real estate
without public tender or competitive proce-
dure;

August 2004

AKTYAAHA TEMA

IpegmMeT Ha ObIelra MOI3aKOHOBAa HOpMaTUBHA
ypenba. ITomoben momxon, (0cobeHO 1o OTHOIIE-
HIe Ha NepMHMPAHETO Ha pa3mepa Ha MHBECTU-
IIUUTE, KOMTO OM OTHECHI CHINUTE B €IVH WU
IOPyT KJIac, a CJIeNoBaTeTHO Oy ce SIBMII M IIpeIOl-
pemnendin 3a NPWIOKMMUTE KbM TIX HaChbpUM-
TeIHN MepKI), He MOXe Ta Obae cropereH. Cra-
Ba BBIIPOC 32 MHOTO CBIIECTBEH BBIIPOC, KOUTO
bu TpsIbBasIO A ce perimameHTHpa Ha HUBO 3aKOH.
Bce mak, KaTo IIOJIOXUTEIIHO IMOCTIDKeHMe Ha HO-
BIUTe 3aKOHOBU pasIopenby MoXe Ila ce OLeHM
BBbBEXIAHETO Ha SICEH M eIVHEeH KPpUTepum 3a
OlleHKAa Ha MHBECTUIIMNATE, a MMEHHO - TeXHUs
pasmep. ToBa, cpueTaHO ¢ KOHKpeTHATa IepUHN-
LM<l Ha IOHITHeTO “MHBecTUIIMM Ch3aBa Ipem-
IIOCTaBK! 3a eJHAKBO TpeTUpaHe Ha pasINIHUTe
CTOIIAHCKM CyDeKTM IIpu M3BBPIIBAHETO HA WMH-
BeCTUIIMOHHA eMHOCT.

Tyx 1e ce cripem no-nogpobHO Ha NpenBUIeHN-
Te B 3aKOHa HaChPUYUTEIIHU MepKMU IO OTHOIIe-
HIMe Ha MHBECTUIIMM OT ITbPBU Kjlac, KOUTO 3aK0-
HBT TpeTupa KaTo NPUOPUTETHU MHBECTUIIVMOH-
HIU IPOEKTIH.

Ha macrosimmga eTam Bee o1lie HIMa SICHOTa MHBEC-
TUIMY HaJl KaKbB pasmep Irie ObaT npusHaTy 3a
MHBeCTUIMIM OT II'bPBU KJlacC. OnpenenslHeTo Ha
I'paHUIIaTa BEPOLATHO IIIe 6"13,'[[9 OeJlimKaTeH BbII-
poc, oIle moBedYe, Ue B OBITapcKaTa MKOHOMMKA
obIIo B3eTO mpeobnamaBaT ManKM M CpegHNU
HPEeITPYUSTISI CbC CKPOMHY MHBECTUIIVIOHHY Bb3-
moxsocTr. OdueBMIHO obave miesdTa Ha 3aKOHa €
Ia ce TOJIEpUpAT ITO-MalllabHV MHBECTUIINY, KaTo
II0 OTHOIIIEHNe Ha TSIX Ce IIPeIOCTaBST Hal-aTpak-
TUBHUTE HaCbpUYUTEIIHM MEPKM, INpeABUIOCHI B
sakoHa. CllemoBaTeNTHO OT IpaKTW4ecKa ITlegHa
TOYKa 3aKOHBT DM MOI'BII Oa OKaXe IIO3UTUBEH
edeKT ITIaBHO IT0 OTHOIIIEHVEe Ha TOJIeMITe VIHBEC-
TUTOPHU, TUIAHUPAIIY OCHIIEeCTBIBaHe Ha Marrab-
HI MTHBECTUIVIOHHN IIPOEKTN.

CHpSIMO MHBECTNIMNUTE OT II'bPpBU KJIac € IIpUJIo-
XYM IBIHUIT 00em OT IIpenBuieHnTe B 3aKOHa
HaChbpUNUTEIHN MEPKH, a MMEHHO!:
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Gratuitous transfer of limited rights in rem to
state-owned or municipal real estate;

¢ Transfer of limited rights in rem for considera-
tion without public tender or competitive pro-
cedure;

¢ Allocation of resources for building elements
of the technical infrastructure needed for the
implementation of the investment plan along
the boundaries of the property;

¢ Customized administrative services provided
by the executive authorities and local govern-
ments;

¢ Information services for the implementation of
the investment project.

However, most of these preferences enumerated
above, i.e. those related to the transfer of rights to
real estate and the allocation of resources for
building elements of the technical infrastructure,
are only options, the exercise of which depends
on the existence of decisions made at the discre-
tion of the competent authorities of the executive
power or local governments. But there are no
detailed provisions on the procedure to be
applied by the investors and the corresponding
proposals to be made by the Bulgarian
Investment Agency to the competent authorities
or on any time limits for the examination of such
proposals.

As to the transactions involving the gratuitous
transfer of title to state-owned or municipal real
estate, the Investment Promotion Act makes ref-
erence to the rules set out in the State Ownership
Act (SOA) and the Municipal Ownership Act
(MOA) that do not cover such cases. In this con-
nection, legislative action will be necessary to
adjust these two laws to the amendments to the
Investment Promotion Act.

Of course, the application of certain preferences
calls for observance of investors commitments to
implement the respective investment projects.

August 2004

AKTYAAHA TEMA

e DBe3Bb3me3qHO IIpeXBBPIISHE Ha IIPaBo Ha cob-
CTBEHOCT BBPXY HEIOBIKUM MMOT, IbpXaBHa
WM OBIIMHCKA COBCTBEHOCT;

e [lpomaxxba Ha HeEOBIDKMM MMOT, YacTHa 0b-
IIIMHCKA WK IbPXKaBHA COOCTBEHOCT, be3 mpo-
BeXJaHe Ha Ipouenypa MO Thpr WM KOH-

Kyp¢c,

¢ De3pb3me3snHO IpexBbpisiHe Ha OrpaHUYEHN
BellIHM IIpaBa BbpXy HeIBVKMMI MMOTH, Yac-
THA ObP>KaBHA WIM ODIIMHCKA CODCTBEHOCT;

* BbsmesnHO IIpexBbplidHe Ha OTpaHUYEHH
BeIITHM IIpaBa, bes IMpoBeX/IaHe Ha IpoIlenypa
IO THPT WM KOHKYPC;

i OTHYCKaHe Ha cpencTrBa 3a musrpaXXaHe Ha
eJIEMEHTU OT TeXHn4YeckKarTa MH(]?paCTPYKTypa,
H606XOIH/IMI/I 3a peamsanymdTra Ha MHBECTUI -
OHHII IVIaH II0 I'paHMIlaTa Ha MIMOTa,

e JIHnuBUOYyaTHO agMUHNMCTPATUBHO ODCITYyX-
BaHe IIpel] OpraHUTe Ha M3IIbJIHUTEIIHATa
BJIaCT ¥ OpraHUTe Ha MeCTHOTO CaMOyIIpaBiie-
HUE;

e JIHpopMmarmoHHO 0bCITy>XBaHe 3a U3II'bIIHEHN-
€TO Ha MHBECTULIOHHNY IIPOEKT.

[To-romamara 4act ot u3bpoeHnTe mO-rope Ipe-
PepeHIMM Obave, a MMEHHO Te3M, CBbpP3aHM C
IpexBBPIITHETO Ha IIpaBa BBPXY HeIBIDKMMU
JMMOTH U OTIIyCKaHeTO Ha CpefiCcTBa 3a M3rpaxya-
He Ha eJIeMeHTH OT TeXHMJYecKaTa MHPpacTpyK-
Typa, ca camoO BB3MOXHOCTH, YMITO KOHKpeTHa
peanusanys 3aBMCU OT B3eMaHe Ha ChbOTBETHU
pellleHus 10 IIpelleHKa Ha KOMIIeTeHTHUTe opra-
HM Ha M3ITBIIHUTEIHATa BJacT ¥ OpraHuTe Ha
MEeCTHOTO camoyIpasiienue. JIumcsa obave mom-
pobHa perimameHTanMs OTHOCHO IIpoIenypara,
II0 KOSITO II1e Ce IIPaBSIT MCKaHMS OT MHBeCTUTOPH
U CbOTBETCTBAIIM Ha TIX IIpemyIoXKeHns OT bbi-
rapckara areHIus 3a MHBeCTULIMM 10 KOMIIeTeHT-
HITe MHCTaHIMM, KaKTO U CPOKOBe, B KOMTO Te3!
MpeIIOXeHNd fa ce pasIiiexmar.
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Therefore it is only logical for the Investment
Promotion Act to provide for a mechanism of
sanctions for failure to implement the investment
project, which make it possible for the sale/dona-
tion agreement to be cancelled.

It is practice to show whether and to what extent
the promotion measures envisaged in the latest
amendments will produce a positive effect on the
investment climate in this country. With a view to
ensuring the practical functioning of promotion
mechanisms, it is necessary, first and foremost, to
adopt the required secondary legislation and to
introduce requisite amendments to the existing
legal framework, which is directly related to the
implementation of promotion measures. It would
be very important to set reasonable thresholds for
the investments of different classes so that to
enable a wider range of investors to benefit from
the promotion measures suitable to the invest-
ment projects they intend to carry out.

August 2004

AKTYAAHA TEMA

ITo oTHoOIIIeHUe Ha COEIKUTE 0 be3Bb3ME3ITHO
IIpexXBbpIIIHe Ha IIpaBO Ha COOCTBEHOCT BBPXY
HEIBIDKVIMY VIMOTM, IbpXaBHa M OOIIMHCKA
cobcrsenoct, 3HM npernparia KM IpaBuiiaTa Ha
3akoHa 3a gppxaBHarta cobcrBeHoct (3HC) u 3a-
KoHa 3a obruHckara coberBeroct (30C), kouro
obade He permameHTHpaT HNOFOOHM XMIOTe3n. B
Ta3y BpB3Ka e ObIaT HeOOXOOUMY ChbOTBETHMU
3aKOHOIATeIHN HeVICTBUS 3a IIpUBEeXIaHeTO B
crorBercTBMe Ha 3JIC m 30C ¢ mpomenure B
SHIL.

Pasbupa ce mpeiocTaBSHETO Ha OIIpeJieeHN IIpe-
epeHIIMM IIpeIIIoNara clla3BaHeTO OT CTpaHa Ha
nonsBaluTe npedepeHIudgTa MHBECTUTOPY Ha
aHTaXVMEHT 3a WM3ITbIHeHNe Ha MHBECTUIIVOH-
HUS TIPOeKT. B Tasu Bpbska normuno 3HN npen-
BIDXK]IA CAHKIVIOHEH MeXaHU3bM IIpY HeM3ITbITHe-
HIe Ha VHBECTMIIVOHEH IIPOeKT, M3passBalll ce
BBB BB3MOXHOCT 3a pas3BajidHe Ha JOrOBOpa 3a
HOKYTIKO-TIponaxba/ mapenne.

,HOKOJ'[KO npeaBuaeHnTe C IIOCIIENHNTE IIPOMEHN
HaChbpUYUTEIIHM MEPKU IIe OKaXXaT IIO3UTUBEH
GCPEKT BBPXYy MHBECTUIVMOHHII KIIMMaT B CTpa-
HaTa M B KaKBa CT€IICH, III€ ITIOKaXe IIpaKTMKara.
C orjien IpakTm4ieckoTo (PYHKHI/IOHI/IpaHe Ha Ha-
CbpUNUTEJIHUTE MEXaHM3MI Ha IIbpBO MIICTO
Tp9{6Ba CBOEBpPEMEHHO Ha ce IIpueme HeO6XO,IU/I-
MaTa IIOO3aKOHOBa ypen6a n Oa ce u3pbpliBaT
ChOTBETHI IIPOMEHN B ChIIECTBYBalllll HOpMa-
TUBHU aKTOBE, ITPSIKO CBbP3aHU C peajin3npaHeTO
HaHaCﬂTHﬂPHHMN&PKMXDTC%HECHEHO3HaQG
HUe 111e 6’1),]16 IIOCTAaB4AHETO Ha pa3dyMHU IIparose
3a MHBECTHMIVNTE OT pasjiMYHNTE KJlaCOBE, TaKa
Ye II0-TOIISIM KP'BI' OT MHBECTUTOPU Oa MMAT Bb3-
MO>XHOCTTa Oa IT0JI3BaT ITOIXOOMIIIN 3a MHBEeCTU-
IMOHHMS IIPOEKT, YMATO peayim3alydl IVIaHnpar,
HaCbpUUTEITHN MEPKN.
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How is the State Fee for Entry
of Circumstances under the
Special Pledges Act Defined

Lachezar Raichev

During the last few years the
establishment of a special
pledge without delivery of the
property pledged has become
usual and preferred practice by
security of debtors’ liabilities to
their creditors.

A specialized institution for entry of the circum-
stances as envisaged in the Special Pledges Act
(SPA) is the Central Special Pledges Registrar
(CSPR) with the Ministry of Justice. By recording
the entries CSPR collects state fees for the entries
as per an explicit Tariff for the State Fees Collected
by the Central Special Pledges Registrar under
the Special Pledges Act (approved by Ordinance
No. 128/28.03.1997 of the Counsel of Ministers,
promulgated in The Official Gazette, issue
100/1996).

CSPR is not however the only registrar, where cir-
cumstances under SPA are entered. Thus for
example, the pledge over the going concern of an
enterprise as an aggregate of obligations and fac-
tual relations is entered under the lot of the
Pledgor with the Commercial Register at the
respective regional court as per the registered seat
of the debtor and with a special register for spe-
cial pledges with the court. As regards the real
estate properties of the debtor being part of its
pledged going concern, the entry is made with
the property register kept by the Recordation
Office with the district court as per the location of
the respective real estate properties. On its side,
the pledge over electronically negotiated securi-
ties is entered with the Central Depository AD.
These registrars also collect fees for entry of the
circumstances under SPA requested by creditors
and debtors.

It is been provided for within the said Ordinance
of the Counsel of Ministers No 128/1997 that the

August 2004

MHEHUA

Kak ce onpenenda npp>kaBHaTa TaKca 3a
BIIICBaHe Ha 00cTOsTENICTBA MO 3aKOHA 3a
ocobeHNUTE 327103U

Jlezezap Parizeb

I[Tpes mocrremHNTe HIKOJIKO TOOVIHY YUpeIsBaHe-
TO Ha 0CODeH 3a1or be3 mpermaBaHe Ha 3a710XKEeHO-
TO MIMYIIIECTBO, Ce NPeBbPHA B YeCTa U MPemro-
uyTaHa IIPAaKTMKa 3a obe3leuaBaHe Ha 3aIbiIXKe-
HV¢I Ha JJI'B>XXHUIIMTE KBM TeXHUTEe erJII/ITOpI/L

CrenmanmusypaHa MHCTUTYLIMS 3a BIMCBAHETO Ha
npensueHnTe B 3aKOHa 3a ocobeHUTe 3amo3n
(303) obcrosiTencrpa e LleHTpamHUIAT perncTbp
Ha ocobenuTe 3anosu (LIPO3) npn MurmcTepcr-
BOTO Ha mpasBocbauero. Ilpu uspbpiIBaHe Ha
prmcBaangaTa LIPO3 cebupa gbpxxaBHM TaKcu 3a
BIIMCBaHe CBIVIAaCHO crnenyanHa Tapuda sa mbp-
XaBHWUTe Takcy, cvbupanm ot LlenTpamHusa pe-
TUCTBP Ha ocoDeHMTe 3a51031 10 3aKOHa 3a ocobe-
HuTe 3a51031 (omobpena c ITocranosenne Ne 128
Ha MC ot 28.03.1997 rox., obu.IIB, 6p.100/1996

rom.).

L[IPO3 obaue He e eIMHCTBEHUST PETUCTHP, B
KOMTO ce BrmcBaT obcrogarerncrBa mo 303. Taka
HaIpuMmep, 3aI0I'BT Ha THPTOBCKO HPeNnpusITue,
KaTO CHBKYITHOCT OT ITpaBa, 3alb/DKeHns 1 ¢ak-
TUYeCKM OTHOIIIeHMs], Ce BIIMCBa I10 TapTuaaTa Ha
3asiorogareis B ThproBckusa perucTbp Ha ChHOT-
BEeTHISI OKPBXKEH ChJI IO CellajIMIIeTo Ha IThX-
HJKa U B CIlelyajleH PerucThbp Ha OCODeHuTe 3a-
JI03M K'bM cbra. I1o oTHOIIeHe Ha HeIBUKIIMA-
Te UMOTU Ha THXHMKA KaTO YacT OT 3aJI0XKEHO-
TO MY TBPTOBCKO IIpedIIpusaTie BIIVCBAaHETO ce
U3BBpPIIIBAa B MMOTHMS PETUCTBP, BOOEH OT CITyX-
baTa 110 BIIMCBaHMSITA PV PAVIOHHMS ChIL IO MeC-
TOHAXOXIEHMETO Ha Te3W HEeOBIDKUMU MMOTI.
OT cBO4 cTpaHa 3aJIOI'BT BbPXy De3HaIMUHM IeH-
HM KHIMXa ce BmmcBa B llenTpanen pemosurtap
Al Te3n permcTpu CBIIIO ChbUpAT TaKCy 3a BIIVIC-
BaHe Ha MICKaHITe OT KpeIUTOPIUTe U IITHXKHUIIU-
Te obcTogrencra mo 303.

B murupanoro ITMC Ne 128/1997 rom. e perna-
MeHTI/IpaHO, e I11"bp)KaBHI/ITe TaKCH, C"b6MpaHI/I oT
IOPYTU PErucTpy 3a BIIMICBaHE Ha ODCTOSTEICTBA
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state fees collected by other registrars as for
entries of circumstances under SPA are defined
according to the Tariff for the State Fees Collected
by the CSPR under the SPA.

Unfortunately, the practice of some recordation
offices with the regional courts show that they
either do not know in details, or do not interpret
rightfully this legislative regulation, which is
though utterly clear. They consider that by
requests for entry of a pledge over some going
concern as regards the real estate properties of the
Pledgor, a fee under the rule of point 44 of Tariff
No. 1 for the Fees Collected by the Courts as per
the State Fees Act, as is the case by other entries of
encumbrances over real estates, e.g. an entry of a
mortgage. At the same time they say that the
Tariff for the State Fees Collected by the CSPR
under the SPA could concern any other of the
above said registrars, where entries of circum-
stances under SPA are registered, but not the real
estate ones.

As a matter of fact which tariff is applicable is not
only a subject of legal disputes between some
recordation judges and the legal counsels of
debtors or creditors of theirs interested in the
entry of the respective pledge but in actual terms
has also an aspect of purely financial nature.
According to Tariff No. 1 for the Fees Collected by
the Courts as per the State Fees Act, the fee is cal-
culated as a per cent (0.1%) over the material
interest. For the Tariff for the State Fees Collected
by the CSPR under the SPA the law-maker has
adopted another approach, whereby the fees are
determined in absolute numbers and are accrued
as per the number of pages of the documents pre-
sented and hence are fully acceptable.

Having in mind that the prices of real estates are of
considerable size, in actual terms, dependent on
the Tariff to be applied, it is possible to have great
differences in the sizes of the state fees due. In the
cases when subject to entry with regard to a pledge
over a going concern are a multitude of real estates
or expensive ones, these differences could become
drastic and even reach ten- or hundredfold.
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1o 3akoHa 3a OCODEeHMTe 3aJI03M, Ce OIPeIesIIT
cermacHo Tapudara 3a pbp>XaBHUTE TaKCH, Cbbu-
pasau ot LIPO3 no 303.

3a cpXajleHMne IMpaKTHUKaTa Ha HIKOM CIIyX0u 1o
BINICBaHUSTA PV pallOHHNTE CHAWINIIA B CTpa-
HaTa II0Ka3Ba, 4ye Te MJIM He TI03HaBaT, Wi HeTlpa-
BIWIHO TBHJIKYBaT Ta3U MHa4de CbBCEM SICHA 3aKO-
HOBa pasnopenba. Te cunrart, de Ipy UCKaHMS 3a
BIIMICBaHe Ha 3ajI0Ta BbPXY THPTOBCKOTO IIpemIl-
pUsTHe TIO OTHOIIIeHe Ha HeABVDKMMUTE MOTH
Ha 3ajIorogaTesid, cJiegBa fa ce HaumMcIgdBa Takca
1o pena Ha T.44 ot Tapuda Ne 1 xpm 3akoHa 3a
ObPXXaBHNUTE TaKCy, CbOMpaHM OT ChOWIMIIATA,
KaKTO TOBa Ce IpaBU IIPU OPYTM BIMCBAHMSI Ha
TeXeCTU BbPXy HeIBIUKMMOCTH, KaTO HallpUmep
BIIMCBaHe Ha unoTteka. CpllleBpeMeHHO TBbPIAIT,
ue Tapudara 3a Ibp>xaBHUTE TaKCH, CHOMPAHM OT
1IPO3 mo 303, bu morya ma ce OTHACd IO BCEKU
IOPYT OT U3DpOEHUTe IIO0-TOpe PErucTpu, B KOUTO
ce BomcBar obcrogrencrsa no 303, HO He U IO
VIMOTHUTE PETUCTPIL.

Bripouem, xoa Tapuda e mpmioxmma e He camo
IpeIMeT Ha IIpaBHU CIIOPOBE MeXIy HIKOU Ch-
OUM 10 BIIMCBaHMSITA M aJBOKaTUTe Ha 3alHTe-
pecoBaHNTe OT BIIMCBAaHETO Ha 3ajIoTa JTHXHU-
LIV WIM TeXHM KpeIUTOpH, HO MMa Ha MpaKTuKa
u yncto ¢puHaHcoBo uspaxenue. CoriacHo Tapu-
¢a Ne 1 kpm 3akoHa 3a I'bp>XaBHNUTE TaKCH, CbOU-
paHM OT ChOWIMILATA, TaKcaTa Ce M34MCIIsIBa
KaTo onpefenen npoteHT (0,1 %) BbpXy maTepu-
anaug uHTepec. Ilpn Tapudara s3a mppxaBHUTE
takcy, cebuparn ot LIPO3 o 303 HopmoTBOpe-
I'BT e Bb3Opuesl ApyT IOAXOM, KaTo TaKCUTe ca
ompesiesieHN B abCOMIOTHM UmMCIa M Ce HaUMCIId-
BaT BBpPXy Opos Ha IIpelcTaBeHM CTPAHMIN OT
JOKYMEHTH, TIOpajy KOeTO ca HaII'bIHO IIpUem-
nuBu. KaTo ce mma npenBuy, Je IeHUTe Ha Hef-
BIDKVIMMTE MMOTHM Ca 3HaUYMTeJIHY, Ha ITpaKTHKa,
B 3aBJMICMMOCT OT Tapuara, KOSITO ITfe O'bIie mpu-
JIOXeHa, € Bb3MOXHO Jia Ce IoJIyYaT rojleMI pas-
IUKM B pasmepuTe Ha IBIDKMMUTE IbpXaBHU
Takcu. B ciydauTe, KoraTo ImpegmeT Ha BIIJCBa-
HETO BBbB Bpb3Ka CbC 3aJ0I Ha TBHPrOBCKOTO
IpeNnpusaTHe ca CK'bIIV VI MHOTOOPOVHM Hef-
BIDKVIMM IMOTM, Te3) pasiuKI MOTaT Ja CTaHaT
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Here we should note that there already exists
court practice under the issue reviewed, which
has been accumulated on occasions of complaints
by interested parties against refusals of recorda-
tion judges to record entries of special pledges
over going concerns under SPA, whereby they
ground their refusals on the dispute which of the
tariffs should be applied. Though incidental, this
court practice is telling in one and same direction.

Thus for example, just a few weeks ago, a region-
al court in the country, revoking the refusal of the
recordation judge to enter a pledge agreement
over a going concern has stated in the reasoning
of its ruling that in cases of collision of legal reg-
ulations (as is the case with the above said two
tariffs) and as far as special rules are applied to
fees for entry of special pledges with other regis-
trars (other that the CRSP), including the real
estate registrar with the Recordation Office, the
CRSP Tariff turns out to be special as regards
Tariff No. 1 for the Fees Collected by the Courts as
per the State Fees Act and hence it is the one to be
applied.
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ApacTUYHM 1 Ja JOCTUTHAT HEeCETKM 1 TOPpU CTO-
TN ITBTNU.

CremBa ma orbenexxum, ue Bede ChIIECTBYBaA Cb-
nebHa IMpaKTHKa 110 pasTieXgaHus mpobiem, Ko-
ATO e HaTpyllaHa IIO TIOBOI Ha >Xaybu Ha 3aMHTe-
pecyBaHMTe JIMIla Cpellly OTKa3u Ha ChOMM IIO
BIMICBaHMAITa Ja M3BbpIIAT BIIMCBaHe Ha yupe-
IeH 1o perna Ha 303 3ajor BbpXYy THPIOBCKO
HIpennpudaTHe, KaTo OTKas3suUTe ca MOTUBMpaHU
VIMEHHO CBC CIIOp KOSI OT TapuduTe cliefBa fa ce
npmioxy. Makap ¥ MHIMOEHTHa, Ta3u CbaebHa
IIpaKTHKa e e[THO3HaYHa.

Taxa Hanpumep, camo mpeny HIKOIKO CeIMMIIN,
eqVH OKPBXeH ChJ B CTpaHaTa, OTMEHSIKM OT-
Ka3 Ha ChAys 10 BIIMCBaHMAITA Ja BIIMIIIE JOTOBOP
3a 3aJI0T Ha THPTOBCKO MpeNnpusTye, IIocouu B
MOTHUBUTE KbM OIIpefieJIeHNeTO C1, Ye IIPY KOJu-
31 Ha IIpaBHU HOPMM (KaK'bBTO € CIIy4asT C IU-
TUpaHNUTe IO-Tope OBe Tapudu) U JOKOIKOTO IO
OTHOIIIeHNe Ha TaKcaTa 3a BIIMCBaHe Ha 0cobeHM
3a11031 B OpyTu peructpu (pasmraan ot LIPO3), B
TOBa UMCIO ¥ MMOTHMS perncTbp Ha Ciryxbara
II0 BIOMCBaHUSITA, VMa NpeIBUIeHN CIelaTHn
npasuna, To Tapuara Ha LIPO3 ce gssaBa crery-
anHa 1o oTHoIeHre Ha Tapudara Ne 1 kbm 3axo-
Ha 3a JbpXaBHUTe TaKCy U ITOpajgy TOBa, cleiBa
na bBme mpuoXeHa.
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Challenges of the Universal
Telecommunications Service in Bulgaria
Svetoslav Dimitrov — Senior Expert, Communications
Regulatory Committee

The full liberalization of the
telecommunications market in
Bulgaria since 1 January 2003
and the removal of the monop-
; oly of the Bulgarian Telecom-

| munications Company have
brought about deep-going
changes in this sector, the effects of which have
been taken into consideration in the drafting and
adoption of the new Telecommunications Act
(Promulgated in The Official Gazette, No. 88 of 7
October 2003).

The Telecommunications Act has introduced in
the Bulgarian legislation the package of
Directives and Decisions of the European
Parliament and the European Council, which are
most frequently referred to as “the 1998 — 2000
regulatory package in telecommunications”.

The two major Directives regulating social rela-
tions concerning the universal telecommunica-
tions service are Directive 97/33/EC of 30 June
1997 on interconnection in telecommunications
with regard to ensuring universal service and
interoperability through application of the princi-
ples of open network provision and Directive
98/10/EC of 26 February 1998 on the application
of open network provision (ONP) to voice tele-
phony and on universal service for telecommuni-
cations in a competitive environment.

One of the main tasks of these Directives is to
establish and guarantee the provision of universal
telecommunications service within the territory
of the Member States of the European Union and
the accession countries.

The transposition of these Directives in the
Bulgarian legislation is intended to achieve one of
the major goals of the regulation — to create con-
ditions for development of the telecommunica-
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IIpenu3BuKaTesicTBa Ha YHUBepcaIHa
DaneKochobmuTeHa yonyra B beiarapusa
CBemocaab Jumumpob — Cmapuiu ekcnepm 6 Komucuama
3a pezyaupare Ha ceobueHUamA

C mrpHaTa mubepanmsarys Ha TeJIEKOMYyHMKaII-
onnmd mmasap B bearapma or 01.01.2003 r. 1 orna-
JaHeTO Ha MOHOIIONa Ha brnrapckara Tenekomy-
HMKaIYOHHa KOMIIaHMS HacTbhIMXa ChIeCTBeHN!
IIPOMEHU B TO3M CEKTOp, UMUTO IIOCIIeICTBUS
Osxa oTUeTeHM IIpY U3pabOTBAaHETO M IIpYeMaHe-
TO Ha HOBUY 3aKOH 3a Janekocbhobirennsara (310) ,
obu. IIB. 6p. 88 ot 07.10.2003 1.

C nmpuemasneto Ha 3l B OBIrapckoTo 3aKOHOHA-
TEJICTBO Dellle BbBelleH MTaKeTHT OT [IMpeKTuBy 1
Pemenna na EBponenckusa IlapnamenTt un Espo-
IIeVICKUS ChBeT, KOMTO ca II0 — INMPOKO M3BECTHU
KaTo “perynaropna pamka 1998 — 2000 B manexo-
cpobrreHugaTa” .

IIBeTe ocHOBHM HIMpeKTNUBY, ypexXaaiu obiec-
TBEHUTEe OTHOIIEHNUS CBbP3aHN C MpeJjlaraHeTo
Ha yHMBepcalHa JajeKochobImTenHa yciyTa,
ca IIupextusa 97/33/EC ot 30.06.1997 1. oTHOC-
HO B3aMIMHOTO CBbp3BaHe B [1aJIeKOCHODIIeHNI-
Ta BBB BpPb3Ka C OCUTYPSIBAHETO Ha yHUBEpPCal-
Ha yCJIyTra ¥ MHTepOIlepaTUBHOCT Upe3 Ipuiara-
HETO Ha NPUHIINIINATE Ha OTBOPEHUTE MPEXU U
HupexTtusa 98/10/EC ot 26.02.1998 r. 3a mpuia-
rage Ha IIogXona Ha oTBopeHaTa mpexa (ONP)
3a ImacoBa TelleQOHMS U 3a YHUBepPCAIHUTE yC-
JIYTU B JaleKOChODIIeHNITa Py KOHKYpPEeHTHa

cpena.

Ensa oT OocHOBHHMTe 3aJlauyM Ha rOperocodYeHuTe
IVPEeKTUBI e YCTaHOBsIBaHe U TrapaHTHpaHe Ha
IIpejIaraHeTO Ha YHMBepCaJIHA IajIeKOChODIIm-
TeJIHa yCIIyra Ha TepUTOPpUSITa Ha CTPaHNUTe UjleH-
K1 Ha EBpomnerickus cbio3, KAKTO 1 Ha JOTOBaps-
IIMTe 32 OpUChedVHIBaHe KbM Chl03a CTPaHMN.

C BBBEXXIAHETO Ha TOPEIIOCOUYECHUTE OUPEKTUBNI
B OBIIT APCKOTO 3aKOHOOATEJICTBO C€ IeJIN ITIOCTU-
TaHe Ha €JHa OT OCHOBHUITE IICJIN Ha peryiaanns-
Ta — OCUT'ypsIBaHe Ha YCIIOBMI 3a pa3BUTHME Ha Te-
JIEKOMYHUKaIIVIOHHIMI CEKTOP 4Ype3 IIpenocTaBsI-
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tions sector through the provision of modern,
diverse, high-quality and accessible telecommu-
nications services.

The changed environment for the development of
telecommunications and the emergence of a com-
petitive market inevitably leads to tariffs that are in
conformity with the costs of the service provision.
This is the basis of a sound business environment
in the sector, where tariffs are oriented to covering
costs, including the requisite investments, and
ensuring reasonable profit that, in its turn, safe-
guards the provision of modern, diverse and high-
quality services. On the other hand, cost-oriented
tariffs cause problems to people of low income
who use the ordinary telephone service primarily
for local, trunk and long-distance calls.

Telephone companies in Europe, Asia and
America operated under monopoly conditions
until the mid 1990’s and they could offer tariffs to
household subscribers below the level of the costs
for the provision of services. In order to cover the
costs of companies, the tariffs to businesses, trunk
calls and especially long-distance calls were much
higher than costs and thus they subsidized the
provision of services to households.

As a result of the development of all measures to
restrict that negative impact, there occurred the
idea to introduce the term “universal telecommu-
nications service” aimed at introducing measures
adequate to national specificities in order to
ensure a certain minimum set of communication
services to people with problems of social or
health nature.

The incorporation of the European requirements
in the Telecommunications Act has raised two
major legal problems. One of them is related to
the need for clarity with regard to the operators,
which have the obligation to provide universal
service and how an existing obligation of an oper-
ator can be removed subsequently.

The other issue relates to the provision in the
Telecommunications Act which reads that opera-
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HE€ Ha MOIEpHH, pa3H006pa3HI/1, KadveCTBeHI U
OOCTBITHI JIaJ'IeKOC'bO6H_U/ITeJ'IHI/I YCIIyTH.

IIpomenenaTa cpenia, B KOSITO ce pa3BUBarT Tejle-
KOMYHHMKalIMUTe U BBb3HUKBAHETO Ha KOHKY-
peHTeH Ma3ap HeMMHYeMO BOAY JIO IIeHU Ha yc-
JIYyTUTe, KOUTO Ca ChODpaseHM C pasxomure IIO
npenocTaBaHeTo MM. ToBa e OcHOBaTa Ha 3paBa
busHec cpela B CeKTOpa, KaTo LIEHUTe Ca HACO-
UeHM KbM MOKpMBaHe Ha pasxomuTe, BKIIOUN-
TeITHO HEeOOXOOVMUTEe MHBECTUIIVIV U OCUTYPSI-
BaT pasyMHa Iedajiba, KOeTO OT CBOsl CTpaHa
ocurypsBa NpeNoCTaBsSHETO Ha ChBPeMeHHIH,
pasHoObpasHu u KavectBeHn ycuyru. Ot gpyra
CTpaHa pa3sXxOmOOPMEeHTUpPAHNUTe IIeHU ca Ipob-
Jem 3a XopaTa C HUCKM JOXOOM, IMOJI3BaIN
obukHOBeHaTa TellepOHHA yCITyTa IIPEeOVIMHO 3a
CeJIMIITHY, MeXAYCeIUIIHN ¥ MeXIyHapOomHU
PpasroBOpM.

Tenedponnnre xomnanum B EBpoma, Asua u Ame-
pUKa, KOUTO TIO CpefiaTa Ha JieBeTaeceTTe TONVHN
paboTexa B MOHOIIOIIHM YCIOBMSI, IIpemjlaraxa
IIeHN Ha YCIIyTUTe 3a JJOMaITHy aboHaTy 1oy, Hu-
BOTO Ha PasXOfuTe 3a IPefoCTaBIHeTO M. 3a Ja
Ce TIOKPMBAT pa3XxofyuTe Ha KOMITaHUNUTe, IIeHNTe
Ha YCIyTMTe 3a OWM3Heca, MeXyCeIMITHNUTE I
0cobeHO MeX[TyHapOTHUTe YCIyTu bsgxa MHOTO
II0 — BUCOKM OT pasxofuTe, KaTO IIO TO3V HauMH
cybcummpaxa IpeiocTaBSIHeTO Ha YCIIyTH Ha Jo-
MaInTHNTe aboHATH.

Kato pesymnraT oT pasBuTHeTO Ha MEepKuUTe 3a OI-
paHM4YaBaHe Ha TOPEeIIocOYeHOTO HEraTMBHO BIIN-
sHIe, ce CTUTa JI0 upedTa I ce BbBeXa IOHITe-
TO “YHUBepcalHa HalleKochbobIuTenHa ycnyra’,
UMITO 1IeJI € BbBeXIaHe Ha ChboDpaseHNUTe ¢ Ha-
LVOHAJIHUTE OCObEeHOCTU MepKM, KOUTO Ha OCH-
TypsIT ompefielleH MMHMMYM KOMYHMKaIIMIOHHO
obcry>XBaHe 3a JIMIIaTa ¢ Mpoblemy OT coluaieH
MIIN 31 paBOCIIOBEH XapaKTep.

C BpBeXJaHETO Ha eBPOIeNCKITe U3MCKBaHMS B
3l ce mocraBMXa [Ba OCHOBHM IOPUOUNYECKN
mpobrema, KaTo ITbPBUST € CBBbp3aH C U3SCHSIBA-
He Ha TOBa, KOM OIlepaTOpM ca 3aIbiDKeH! Ta
IIPEeIOCTaBAT yHUBepCalHa HalleKOChODIIMTeTHA
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tors with universal service obligations may claim
compensation of net losses when they can prove
that the universal service provision imposes an
unfair burden on them.

The Telecommunications Act states clearly that
operators with universal service obligations are
the public operators defined as having significant
market power, which offer telecommunications
through a fixed telecommunications network and
provide fixed voice telephone services. Other
operators willing to provide this service have to
participate in a procurement competitive bidding
process. The universal service obligation is stated
in their individual licenses as an integral part
thereof.

The lack of clarity as to the time when the univer-
sal service obligation is removed for an operator
with an existing obligation, where the latter has
not participated in the competitive bidding
process, and the extent to which the obligation is
removed, are issues that are yet to be resolved.

The time when the universal service obligation
occurs for the winner in the competitive bidding
process should not be related to the decision of
the regulatory authority to select the winner
because the same obligation still exists as a con-
dition in the license of the operator with the
existing obligation. This creates the wrong
assumption of greater security of consumers and
operators but, in fact, it may lead to claims for
compensation of recognised net losses served by
two operators for the same service simultane-
ously. Hence, it is much more realistic to assume
that the universal service obligation occurs only
after the amendment to the license and thus the
obligation of the operator, which has not partici-
pated in the competitive bidding process is
removed.

Another interesting case is where a public opera-
tor with an obligation to provide universal
telecommunications service in its entirety does
not participate in a competitive bidding process
announced by the regulatory authority and
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ydiyra M KakK C Bb3HMKBaH€ Ha 3a’bJIXK€HNE Ha
€IVH OIIepaTop, TO OTIIada BIIOCIICOCTBME.

Ipyruar BbIIpoOC e cBbp3aH C IpegsueHara B 3]
BB3MOXHOCT 3a OIlepaTOpuUTe, 3abIDKeHM Ia
IIPEeIOCTaBIT yHUBEpCalHa HalleKOChObIIMTeTHA
ycIIyTa, Ja IOMCKaT KOMIIEHCMPaHe Ha JOKa3aHu-
Te HETHU 3arybm, KOraTo IIpeIloCTaBIHETO Ha
YHMBepCaJIHa IareKOChODIINTeIHa yCTyTa Ipe-
CTaBJIsIBa HeCIIpaBeIjInBa TeXeCT 3a TSIX.

Pasnopenbure Ha 3l SICHO NIpenBICKOAT, e 3a-
IBIDKEHM [1a IPeNoCTaBIT YHMBEPCAIHA [IajIeKo-
CPODIIMTENHA yCITyTa ca ODIIIeCTBEeHNTe OIepaTo-
PY, OIIpefeNieHN 3a OIepaTOPU CbC 3HAUUTEITHO
BB3IEVICTBIE BBPXy Ma3apa, KOUTO OCHIIECTBS-
BaT JaJIeKOCHOOIIeHNs upe3 GUKCUpaHa JaleKo-
ChODIIMTETHA MpPeXa U IIPefoCTaBsIHe Ha PpUKCH-
paHu II1acoBu Tene(])OHHM ycnyru. [Ipyrure xerna-
eIy [a IMpemoCTaBAT yCIyraTa OIepaTopy ca
IJTBXXHNM Ja y4dacTBaT B KOHKYPC 3a Bb3JIaraHeTO
1. 3agBIDKeHMeTO 3a IIPeoCTaBsHe Ha YHUBEp-
CaJIHaTa yCJIyTa ce BKIIIOYBA B M3[aleHUTe UM UH-
OVBUOYaJIH JIMLEH3UM M CTaBa HepasieiHa 4acT
OT TSIX.

HeonpeneneHOCTTa Ha MOMEHTa, B KOMUTO OTIIama
3a’bJDKEHMETO 3a IIpenoCTaBdIHETO Ha YyHUBEP-
CaJIHaTa YycdiIyra Ha 3aObJI’)K€eH Be4de OIlepaTop,
KOMTO HE e ydacTBall B KOHKYpPCa, KaKTO 1 B Ka-
KbB 00XBaT TOM ce OCBO60)K,JIaBa OT 3aJI’bJI>)KeHI1e-
TO CH, IIpeacTaBidBaT BBIIPOCH, Ha KOUTO IIPenc-
TOM Oa ce nane OTTroBOp.

MomMeHTBT Ha BB3HMKBAaHE Ha 3aIbIDKEHUETO
IIpefoCTaBsIHe Ha YHMBepCallHA IajIeKOChOOIIm-
TeJIHa yclIyra, Ha Cledelnyivg KOHKypca olepa-
TOp, He cJlellBa Jla ce CBbp3Ba C B3eMaHeTOo Ha pe-
meHneTo Ha Komucuara 3a perynupase Ha cbob-
mennaTa (KPC) sa onpenensse Ha criedenmI KOH-
Kypca, ThI1 KaTO CBIIOTO 3aIb/DKeHNe Bce Ollle
CBIIIeCTBYBa KaTO yCJIOBMe B JIMIIeH3MsTa Ha 3a-
I'BbIDKeHMd IIpedy ToBa onepatop. Taka ce mocTu-
ra MI3MaMHOTO ITpeIIOIOXKeH e 3a II0O-TOJIIMa CH-
TYPHOCT Ha MOTpeOUTeNUTEe M OIepaTopure, HO
BCBIIIHOCT TOBa MOXe J1a joBelle 10 eJHOBpeMeH-
HO MCKaHe 3a KOMIIeHCpaHe Ha JOKa3aHNUTe HeT-

11
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another operator, who is the winner, starts pro-
viding universal telecommunications service.

In order to avoid the duplication of the same
obligation in this case, it should be assumed that
the obligation of the operator, which has not par-
ticipated in the competitive bidding process has
to be reduced by that part, which has been the
subject-matter of the competitive bidding process
and for which the other operator has submitted a
bid and has won.

The opportunity for operators to claim compen-
sation for net losses they prove under the
Telecommunications Act calls for the drafting of
rules for their calculation by the regulatory
authority and the development of a system for
definition of their amount by the operators. The
compensation itself is done through a guarantee
fund for the universal service provision, which is
similar to the existing schemes in the EU Member
States. The fund is raised through payment of
contributions by operators which provide a voice
telephone service.

The first problem here is that the procedure takes
quite a long time and meanwhile the operator
claiming compensation may have the universal
service obligation removed. Besides, the obliga-
tion to pay contributions to the fund is imposed
on a wide range of public operators providing a
voice telephone service in various ways and these
public operators have to pay contributions for
compensation of proven net losses only to those
with universal service obligation, i.e. those offer-
ing telecommunications through a fixed telecom-
munications network and provision of fixed voice
telephone services.

This may well impede the attainment of one of
the objectives of the Telecommunications Act —
development of the telecommunications market,
equal treatment of operators and promotion of
competition among them.

Practices in European countries come to show
that this type of schemes has failed to perform
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HUTe 3arybu OT JBama omepaTopu 3a emgHa U
cbma ycayra. CiremoBaTeIHO MHOTO ITO-peasinc-
TUYHO e Ja ce IIpueme, 4de 3aIb/DKeHUeTO 3a
IIpefoCTaBgHe Ha yHUBepcalHaTa yCIyra Bb3HUK-
Ba efBa CJlef] M3MeHeHNe Ha JIUIeH3MsTa, KaTo C
TOBa OTIaja 3ab/DKeHMETO Ha oIlepaTropa, Kou-
TO He e yJacTBajl B KOHKypca.

I/IHTepec IpencTaBisiBa M CJIy4adT, B KOMTO 0b-
IIIeCTBeH OIlepaTop, 3adb/DKeH Ja HpenocTaBs
YHMBepCaIHa JaJIeKOChODIINTENHA yCITyTa B Hell-
HaTa IUIOCT, He y4acTBa B obgasen or KPC xon-
KypC M Ipyr oIlepaTop, KOMTO e OompelesieH 3a
crievyenwl, ciefBa Ja 3allouyHe IPefoCTaBSIHeTO
Ha YHMBepcaJlHa JaJeKOChODIIMTeIHA YCIyTa.

B To3u ciryvarn, 3a ma ce nsberne nybnmpaneTo Ha
eJHO CBIIIO 3aIbIDKeHNe, cJleflBa Ja ce IIpueme, ue
OT 3aIb/DKeHMeTO Ha oIlepaTopa, KOUTO He e
ydJacTBaJl B KOHKypca, cjlefiBa Ja OTIIaJHe 4acTTa,
KOSITO e buia ImpenmeT Ha KOHKypca M 3a YMeTO
IpefocTaBsdHe e KaHAMIATCTBAN CIedeNyIns
KaHOuaarT.

ITpegsunenara ot 31 BE3MOXHOCT 3a oIeparo-
pUTe fa MOMCKaT KOMIIeHCHpaHe Ha JJOKa3aHUTe
HeTHM 3arybu e cBbp3aHa ¢ M3TOTBSHETO Ha IIpa-
BuiIa 3a u3uncigBaneTo um ot KPC u msrorssme-
TO Ha CUCTeMa 3a OIIpeflelIsIHe Ha pasmepa UM,
paspaborena ot oneparopure. CamoTO KOMIIEH-
cupane ce uspbpiBa ot PoHp 3a rapanTMpane
IIPeIOCTaBIHETO Ha yHUBEpPCalHa IajeKoChob-
IIMTeIHaTa yCIyTa, KOWTO € Chb3IafeH II0 Iofo-
Ome Ha IpyIru TaKMBa CTPYKTYPH, CBIIECTBYBAII
B CTpaHUTe-ujleHKM Ha EBpomenickus cbios.
CpencrBara BB POHIA ce ChOMpAT Upes 3arnia-
IlIaHe Ha BHOCKMU OT OIlepaTopuTe, IpemocTaBs-
IITY T71acoBa TelnedoHHA yCITyTa.

[TepBHAT TPOBIIEM TYK €, Ue IIpeIBuUIeHaTa Ipo-
Leflypa e CBbp3aHa C U3TMYaHeTO Ha JI0CTa IbIbr
nepmon OT Bpeme, Ipe3 KOWTO € Bb3MOXHO 3a
KaHIMOATCTBAIIMS 32 KOMIIeHCAIysI orepaTop 1a
€ OTHaJgHaJIO 3aIIbIDKeHNeTO 3a IIpeocTaBsIHe Ha
ycinyrata. OcBeH TOBa 3aIb/DKeHMETO 3a 3allla-
IIlJaHe Ha BHOCKM BbB ¢OHIa € BMeHEeHO Ha IIMPOK
Kp'bI ODIIIECTBEHN OIIepaTOPH, IIPEIOCTABSIIIIN 10
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some of its functions so far. For this reason, some
countries are adopting a new model, in which cer-
tain categories of operators pay contributions
directly to the central government budget and the
proven net losses are compensated from that
source at the end of the year.

The introduction of the necessary legal frame-
work for the development and provision of the
universal telecommunications service has put for-
ward some of the most essential issues facing law-
makers in the EU Member States, which have not
found their final solution yet. The Republic of
Bulgaria has not only to prove with its further
actions that it is a country with rule of law and
social market economy but also to assist the
development of the telecommunications sector of
its economy.
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pasnudeH HauMH ITlacoBa TellepOHHA yCIIyTa, Ta
3aIUIaIiaT BHOCKM 32 KOM IIeHCHpaHe JOKa3aHUTe
HeTHM 3arybu camo Ha 3aIbIDKeHNTe Ja IIperoc-
TaBIT YHUBepCallHa JaIeKOChODINMTEIHA YCITyTa,
T.e. Te3M, KOMTO OCBIIECTBIBAT HaJleKOCHOobIIle-
HUS upe3 PUKCHMpaHa HaTeKOChObIIMTeIHa Mpe-
a M IIpeloCcTaBsIHe Ha GUKCUpPaHY IT1aCOBU TeJle-
$oHHNI yCIyTH.

Br3H1KBa pearHaTa Bb3MOXHOCT JIa ce CTUTHE [0
IIpeIITCTBaHe IOCTUTAaHEeTO Ha eflHa OT IIeJInTe
Ha 3l — pa3BUTMe Ha DaNeKOCHODIINTETHNS T1a-
3ap, ch3aBaHe Ha PaBHOIIOCTaBEHOCT Ha OIlepa-
TOpUTE M HaCbpUaBaHe Ha KOHKYPEHIITa MEX-
Iy T4X.

IlpakTikaTa Ha eBpOIENICKUTE IbpXKaBU IOKa3-
Ba, 4ye TO3M BUJ, CTPYKTYpH, Jocera He OChIIeCT-
BsIBa IIpeBUIeHNTe My QYHKIINM, KaTO HIKOU OT
I'bpXXaBUTe IIpeMHaBaT KbM HOB MOfell, KOUTO
CBIIIO e CBbP3aH ChC 3aIllalllaHe Ha BHOCKM OT OII-
pemnerieHN KaTeropuu orepaTopy, KOUTO IOCTbII-
BaT HAIPaBO B ObPXaBHU DIOIXET, OT KOWNTO B
Kpasl Ha ToIMHaTa ce U3BbpIlIBa 1 KOMIIEHCHpa-
HEeTO Ha JOKa3aHNMTe HeTHMU 3arybu.

C BpBeXTaHeTO Ha HeobXommmaTa HOpMaTMBHA
OCHOBa 3a pa3BUTHe U MpeocTaBsHe Ha YHUBep-
cajTHaTa JaleKoChobIIMTeNHa yCiTyTa, Ha JHEBeH
pen ce IOCTaBIT eOHM OT Ham-ChbIIIeCTBEHUTE
BBIPOCH, 3aHMMaBallM 3aKOHOJaTellTe Ha CTpa-
HuTe oT EC, KouTo Bee Ollle He ca HaMePIIIM CBO-
eTo IISUIOCTHO pasperienne. C mo-HaTaTbITHUTE
cn mevictBua Penybrmka bBenrapma ciemsa He
camo Jla ToKaXe, de e IIpaBoBa M COLMaJIHA Ibp-
XaBa, HO U Jla IIOJIIOMOTHe pa3BUTHeTO Ha Jiajle-
KOCBODIIMTEIHNS CEKTOP OT CBOSITAa MKOHOMUKA.

13
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Some Specific Features of the Termination of
Employment Contracts by the Employer by
Serving a Notice in the Light of Court
Practices

Dimitar Chorbadjiev

Further to the labour protection
principle enshrined in the
Constitution of the Republic of
0 Bulgaria and the Labour Code,

\ " the law-makers have exhaus-
‘ tively outlined the grounds, on
- which an employer may termi-
nate the employment contract with an employee
by serving a notice. Due to the broader use of
some of these grounds for termination of employ-
ment contracts by employers and the substantial
number of problems arising in connection with
the interpretation and application of these provi-
sions, we are going to highlight some major judg-
ments issued by Bulgarian courts in connection
with the grounds for termination of employment
contracts by the employer by serving a notice,
which are most commonly applied in our opin-
ion, i.e. due to closing down of a part of the enter-
prise or reduction of the staffing levels, due to
lack of qualities of the employee to effectively
perform his or her job, and due to changes in the
requirements to occupying the position, as a
result of which the employee is no longer eligible.

1. What should employers keep in mind when
they terminate employment contracts due to
closing down of a part of the enterprise or
reduction of the staffing levels?

1.1. The reduction of the staffing levels within
the meaning of the Labour Code must
entail removal of jobs from the establish-
ment plan of the enterprise due to termi-
nation of the relevant functions.

1.2. Employment contracts may be terminated

on these grounds only after the reduction

of the staffing levels has been duly
approved (through the issuance of the rel-
evant act by the employer). Court practices
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TPYAOBO MNPABO

Haxon ocobeHocTN Ha mpeKpaTsaBaHeTO Ha
TPYZOB TOTOBOP OT paboromarernd ¢
Ipenu3BecTe B CBeT/IMHATA Ha ChIebHaTa
npaKkTHKa

Humumep Yopbaghueh

B nponpirkenne Ha mpornacenus B Koncrurynu-
ara Ha Perrybruka benrapusa n Komekca Ha Tpyma
NPUHIOMII Ha 3aKpwWiia Ha TPyHa, 3aKOHOTATEeNIT
M3YepIiaTeIHO e OIpere/l OCHOBaHMAITa, Ha KO-
UTO paboTomaTesl MOXe Ila IPeKpaTy TPYHOB I0-
TOBOp C pabOTHMK WM CITy>XXUTEJI C Ipeau3Bec-
Tue. Ilopany mo-mmMpoKoTO M3IOI3BaHe Ha Hd-
KOM OT Te3M OCHOBaHMS NpU IIpeKpaTsdBaHe Ha
TPYIOBU DOTOBOPU OT paboTomaTesnTe, KaKTO U
HOpagyl HEMAJIKOTO MPpobieMit, Bb3HMKBAIIY BHB
Bpb3Ka C THJIKYBaHeTO U IIpWjlaraHeTO Ha Te3U
pasmopenou, o-IoJy IIle ce CIIpem Ha HIKOU OC-
HOBHIU peIlleHNs OT IIpaKTHKaTa Ha ObJrapcKuTe
CHAWINILA BbB Bpb3Ka C Ha-IIPWIOXMMMUTE CIIO-
pell Hac OCHOBaHM4 3a IIpeKpaTdBaHe Ha TPyHOBA
IOTOBOPM OT CTpaHa Ha paboTomaTeris C Ipemus-
BecTue, a MMEeHHO: II0paay 3aKpuBaHe Ha 4acT OT
HNpennpuaTeTO WINM ChbKpalllaBaHe Ha IIaTa, I1o-
pamy mIica Ha KadecTBa Ha pabOTHMKaA WII CITy-
XUTeN 3a epeKTUBHO M3ITbIIHEeHMe Ha paboTara
U HOpaliy HpOMSIHA Ha M3MCKBaHMITA 3a U3IIbII-
HeHle Ha [TBXXHOCTTA, aKO pabOTHUK'BT MIIN CITy-
KUTEJSIT He OTTOBapsI Ha TsIX.

1. Kakso TpsgbBa ma mma mpemsup paboromare-
JAT NpY OpeKpaTdBaHe Ha TPYHOB IOIOBOP
Imopaaon 3akKpyuBaHe Ha 4acT OT IIpedIIpuaTie-
TO WM CbKpalllaBaHe Ha IaTa?

1.1. CpkpaiieHneTo Ha IIaTa IO CMMUCHIIa Ha
Kopekca Ha Tpyzma msmuckBa IpemaxBaHe
Ha OTHEJTHM DPOVIKM OT YTBBpPHEeHMS ODIII
Oport Ha paboTHUINTE M CITy>XXUTEINTe B
HNpeOnpuaTheTO Hopagyl IpeycTaHOBsBa-
He Ha CbOTBETCTBAIIIUTe MM TPyIOBU PyH-
KITVNA.

1.2. IlpekparsgBane Ha TpPyIOB OrOBOp Ha

TOBAa OCHOBaHMe MOXe [1a Ce OCBHIIeCTBU

camo cJrefT KaTo HaMaJIIBaHeTO Ha Dpoii-

KITe II0 IIATHOTO pasIiCaHue e yTBbpre-
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1.3.

1.4.

reveal that these issues are tackled by the
management body of corporate entities
and therefore no decision of the General
Meeting is required.

The employer must specify in the order
the precise grounds applied in the particu-
lar case (closing down of a part of the
enterprise or reduction of the staffing lev-
els). If the wording is only general (e.g. ref-
erence is made to Art. 328, para 1, subpara
2 Labour Code) the employer runs the risk
of having the termination of the employ-
ment contract reversed by the court of law.

There is no case of reduction of the staffing
levels, if the position occupied by the
employee is closed down and then the
same position with a new name is created.
Hence the new position should imply a
different function. Termination is possible
even when the reduction of staffing levels
preserves or sometimes increases the num-
ber of jobs (this is the so-called “reorgani-
zation of jobs”). There is a case of reorga-
nization of jobs where positions are closed
down and, at the same time, new positions
are created in terms of names and essence
of the work done.

2. What should employers keep in mind when
they terminate employment contracts due to
lack of qualities of the employee to effectively
perform the job?

2.1.

Termination of the employment contract
due to lack of qualities of the employee to
effectively perform the job does not imply
any culpability, i.e. it cannot be justified
with disciplinary violations on part of the
employee that lead to disciplinary liability
rather than to existence of the said
grounds. Since there is no culpability in
this case, the employer may well possess
the requisite knowledge and skills to per-
form the job but still lack the required per-
sonal qualities, which points to discrepa-

TPYAOBO MNPABO

1.3.

1.4.
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HO TI0 ChOTBETHUS pefl (CbC ChOTBETHIS
akT Ha paboromarerst). CbrebHaTa mpax-
THUKa IIpUeMma, Ue B ThPrOBCKUTe IPyXKecT-
Ba pelllaBaHETO Ha Te3M BBIPOCKA € OT
KOMITETEHTHOCTTa Ha yIPaBUTETHNUS Op-
raH Ha JIpy>XeCTBOTO, 1 CHOTBETHO He e He-
obxomumo perreHme Ha obmoTO CHbpa-
HIte.

PaboTomaTesnar e IIbXeH a MOoCoYl B 3a-
oBeTa TOYHOTO OCHOBaHME, KOeTO e
IPMIIOXKWI B KOHKPeTHMS CIyJant (3aKpu-
BaHe Ha YacT OT IpeqIpUITUETO VI ChK-
palllaBaHe Ha ITfaTa). AKO OCHOBaHMETO 3a
YBOJIHEHMe € IIOCOYEeHO ODIIO (Hamp. |l
328, an. 1, T. 2 KT) chimecTByBa pUCK OT OT-
MdHa Ha YBOJIHEHMETO KaTO He3aKOHHO.

CpkpalllaBaHe Ha IIjaTa He e Hajuile ako
cJleq] 3aKpyBaHe Ha JTHKHOCTTA, 3aeMaHa
OT paboTHMKa, € OTKpUTa ChIaTa IITHX-
HOCT C Ipyro HammeHoBaHue. CiiemoBarest-
HO HOBOOTKpUTATa ITBXHOCT TpsibBa Ia
Ipenrionara gpyra TpynoBa ¢yHKIs. Bb3-
MOXHO e YBOJIHeHMe IIopay CbKpalllaBaHe
Ha IIlaTa Jia Cce M3BbPIIM NIpM 3ara3BaHe
VIIM TaXKe yBeIMYaBaHe Ha OpOVIKY ITO IIaT-
HOTO pasmmcaHve (T.Hap. TpaHcdopmupa-
He Ha ITbXHOCTHM). TpaHcdopmupane Ha
IUTHXXHOCTU € HaJlulle, KOraTo ce ChKpallia-
BaT ITBXHOCTU U ChIIEBPEMEHHO Ce Ch3-
IlaBaT HOBY He CaMo IO HaIMeHOBaHMe, HO
U TIO CBHITHOCT Ha M3BbpIIBaHaTa paboTa.

2. Kakso TpgbBa a mma mpensu paboromaTe-
NI4T IpY IpeKpaTsBaHe Ha TPYLOB HOTOBOP
TIopajIy JInIica Ha KadecTBa Ha paboTHMKa mm
CIIy>XXMWTeIIS 3a epeKTVBHO U3IIbIIHEHNe Ha pa-
boraTa?

2.1.

YBOIHEHMeTO IOpay JIMIca Ha KavecTBa
Ha pabOTHMKa MM CIIYXWUTeNs 3a edex-
TUBHO M3ITbIIHeHMe Ha paboTaTa e be3Bm-
HOBHO, T.€. TO He MOXe Jia ce 0DOCHOBaBa C
AVCIUITUIMHAPHN HapyIIeHNMs Ha pa6OTHI/I-
Ka VTV CITY>XKITeIsl, KOUTO 0DyCrIaBsT JIvic-
IMITIMHApHA OTTOBOPHOCT, a He U HalM-

15
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2.2.

2.3.

cy between the existing qualities and those
that are required for the proper perfor-
mance of the job. However, it should be
remembered that if the dismissal order is
attacked, then the lack of qualities must be
proved.

In order to ensure the legitimacy of the dis-
missal, the underlying grounds should
contain the following three elements: lack
of qualities of the employee, ineffective
performance of the job, and a causal link
between the first two components. Where
any of these elements is missing or cannot
be proved in litigation, the dismissal will
be reversed as unlawful.

Where the employment contract is termi-
nated “due to lack of qualities of the
employee to effectively perform the job”,
the exercise of the employer’s right to uni-
laterally terminate the employment con-
tract includes also the obligation to put
forward the specific points of fact and law
that have motivated the decision to dis-
miss the employee on these grounds. The
failure to specify the points of fact and law
in the dismissal order constitutes valid
grounds for reversal of the dismissal.

3. What should employers keep in mind when
they terminate employment contracts due to
changes in the requirements to occupying the
position as a result of which the employee is
no longer eligible?

3.1.

3.2

Employment contracts may be terminated
on these grounds provided that the
requirements for occupying the specific
position are explicitly stated (usually in
the job description) and these require-
ments have been duly changed by the
competent authority.

In order to ensure the legitimacy of the dis-
missal on these grounds, it is necessary not
only to have established the former

TPYAOBO MNPABO

2.2.

2.3.
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YMeTo Ha II0OCOYEHOTO OocHoBaHme. Ilopa-
oy Ge3BUHOBHUS XapaKTep Ha TOBA YBOJI-
HeHMe pabOTHUKBT MOXe [1a IpuTeXaBa
CbOTBETHUTE 3HAHMS M YMEHWSI 3a UBITbII-
HeHle Ha paboTara, HO Ja HIma Heobxo-
IVIMUTE JIMYHM KauyecTBa, KOeTO IIOKa3Ba
HEChOTBETCTBUE MeX/y KadecTBaTa, KOU-
TO MMa ¥ KadecTBara, KOMTO TpsibBa ma
MMa, 3a 1a MOXe JIa paboTu Taka, KaKTo e
Heobxomumo. CrienBa ma ce Mma IpenBur
obaue, Je IIpu eBEHTYaJIHO ObXaJIBaHe Ha
3aItoBeTa 3a YBOJIHEHNe JIMIICaTa Ha Ka-
YecTBa CjIefBa Ja bble moKasaHa.

3a da € 3aKOHHO pPa3ITIeXXOaHOTO yBOJIHE-
HMe, OCHOBAHMETO MY CjieiBa Ia CbIbpXa
CJIeqgHuTe TpU eJIieMeHTa: JIMIICa Ha Kavec-
TBa Ha paBOTHI/IKa WIIN CJIIy>KUTETId, Hee-
(l)eKTI/IBHO VM3II'bJIHEHNMEe Ha pa60TaTa n
IIpUYMHHA Bp'b3Ka MEXNY TIX. Axo murIc-
Ba HJKOe OT OCHOBaHMITa UJIIN TO HE MO>XKe
Ioa 6’13,]16 HOKa3aHO B XOIa Ha €BeHTYaJIHO
C'b,[[e6HO HeJI0 3a 3aKOHHOCTTA Ha YBOJIHE-
HNETO, YBOJIHEHMETO IIe 6’13,]16 OTMEHEHO
KaTO He3aKOHHO.

[Tpu yBONMHeHMe Ha OCHOBaHMe “JIMIICa Ha
KadecTBa Ha pabOTHMKA VIV CITY>KUTEIIS 3a
epeKTMBHO M3ITbIHeHNe Ha paboTara” y1-
PpaXXHIBaHETO Ha IIpaBOTO Ha paboromare-
79 eHOCTPaHHO Ja IpeKpaTu TPYHOBUS
IOOrOBOP ITPEIIIOCTaBd 3abJDKEHMETO MY
Ja OTpasu B 3aroBe[iTa 3a yBOJIIHeHe KOH-
KpeTHMUTe PaKTUUIECKM ¥ IpaBHM OCHOBa-
HIST, MOTUBIpPAJI peIIeHeTO My J1a IIpeK-
paTu TPyHOBMS IOTOBOP Ha TOBa OCHOBa-
uye. Hernocousanero Ha QakTudecKuTe 1
IIpaBHM OCHOBAHMS 3a YBOIIHEHMETO B 3a-
IIOBeJITa ChCTaBJISIBA CAMOCTOSITEITHO OCHO-
BaHMe 3a IIpM3HABaHe Ha YBOIHEHMETO 3a
HEe3aKOHHO.

3. Kakso TpgbBa ma mma mpensun paboromare-
JAT NpY IpeKpaTdaBaHe Ha TPYHOB IOIOBOP
mopanon Impoms<Ha Ha M3VMCKBaHMITA 3a M3IThJI-
HeHJe Ha HTBXHOCTTa, aKo PabOTHMKEBT MM

CIIY>XXUTEJLIT He OTTOBAps Ha TIx?
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requirements to occupying the position
and the changes thereof but also to have
established that the employee is no longer
eligible.
3.3. The valid grounds for termination of
employment contracts in this case include
only the changes that are objectively need-
ed with a view to the performance of the
job functions rather than any change that
may take place.

In closing, it should be pointed out that when
they undertake termination of employment con-
tracts on the above mentioned grounds, employ-
ers should carefully examine the existing court
practices relevant to the specific case. Consulting
an expert in the field of labour law is recom-
mendable. Otherwise the employer runs the risk
of getting involved in protracted litigation,,
return of the employee, and payment of compen-
sation.

August 2004
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3.1. IIpexpaTgaBaHe Ha TPyLOB HOrOBOp Ha
TOBa OCHOBaHMEe MOXe Ja ce OCBIIeCTBH,
camo ako ca popMyNMpaHy U3NCKBaHUSITA
3a U3MIBJIHeHNMe Ha KOHKpeTHaTa HIbX-
HOCT (ODMKHOBEHO B ITBXHOCTHATa Xa-
paKTepuCTUKa) M CbOTBETHO Te3U M3UCK-
BaHISI ca IIPOMEHEeHM OT KOMIIeTEeHTHMS
3a TOBa OpraH.

3.2. 3a a e 3aKOHHO YBOJIHEHMeTO Ha pasrI-

JIeXITAHOTO OCHOBaHIe, € HeOOXOIMMO He

camo Jla e YCTaHOBEHO KaKBU ca bwm

M3UCKBaHMUSTA 3a M3IIbIHEHMEe Ha IITHX-

HOCTTa OT pabOTHMKA WV CITy>XXUTENSI U B

KaKBO Ce CbCTOM IIPOMSIHATa Ha CBIINUTe,

HO U Tla Ce ompeneny, ye paboTHUK'BT Wi

CITy>XKUTeJIIT He OTroBapsl Ha HOBOYCTaHO-

BEeHNTe TaKMBa.

3.3. OcHOBaHMe 3a yBOJIHEHMEe B TO3M CIIydait

MoOXe [1a Oble He BCSIKa IIPOMSIHA Ha U3MC-

KBaHMSITa 3a M3ITbIIHEHNe Ha ITHXKHOCTTA,

a camo TaKaBa IIPOMSIHA, KOSITO € ODeKTIB-

HO HeobXommma c ormen QyHKIMUTe Ha

ITHXHOCTTA.

B sakmouenne crefjBa ga ocounm, de mpu Ipe-
IIpyieMaHe Ha JIeVICTBIS 3a YBOJTHEHNe Ha paboT-
HUK MM CITY>KUTeJI Ha TOPeroCOYeHNTe OCHOBa-
HISI, pabOTOIATeNAT CllefiBa BHIMATEHO J1a IIPo-
yun cbebHaTa IIpakTUKa BbB Bpb3Ka C KOHKPeT-
HIS Kasyc, KaTo e MPerNoOpBbYMTEeIIHO J1a Ce TI0Ch-
BeTBa U ChC CIEeIMaINCT B oblacTTa Ha TPyI0BO-
TO IIpaBo. B mpoTuBeH ciyuan Toy e U3IpaBeH
IIpe]] OIAaCHOCTTa OT IPOIBIDKUATENIHU ChIeOH!
IIpoIlelypy, Bb3CTaHOBSIBaHe pabOTHMKA Ha 3ae-
MaHaTa ITHXHOCT ¥ 3aIllallaHe Ha obesImeTe-
HIe.

17
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Should the Company have all
its Contracts and Agreements
attested by the Notary Public?
Lilia Banakieva

Each company concludes con-
tracts and agreements with its
counterparts on a daily basis in
the course of its business opera-
tions. However, if a dispute is
taken to the court of law, will a
contract or agreement that is
not attested by the Notary Public be considered
fit evidence as to the facts contained therein?
Where the date of execution cannot be proved
beyond any doubt for such a contract or agree-
ment being a private document, the latter will be
considered drawn up on the date of its submis-
sion to the court of law. It will not be able to serve
as fit evidence for the time prior to that date.
Thus, for all practical purposes, private docu-
ments cannot serve as evidence as to the occur-
rence of the facts stated therein in possible pro-
ceedings in court. In order to avoid that unde-
sired effect, however, theory and practice have
borne it out that the evidentiary value of such
documents is assessed on the basis of the parties
to the contract or the agreement and the litigant
versus whom the contract or the agreement is
submitted in the litigation.

The existing Civil Procedure Code (CPC) reads
that, in civil law cases, the private document has
an authentic date as from the date of its attesta-
tion or the date of occurrence of some other event
duly reflected in an official document that may
lead to a firm conclusion as to the date of its
drawing up. One can see here the difference in the
evidentiary value and the different treatment of
official and private documents. Official docu-
ments always contain the date of their drawing
up and since, pursuant to CPC, “any official doc-
ument issued by an official within the purview of
his or her powers in the duly established forms
and manner shall be considered fit evidence of
the statements made before him or her and the
actions undertaken by or before him or her”, the
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TbPTOBCKO MPABO

TpabBa mu THProBewsT Ia 3aBepsaBa
HOTapMaIHO BCMYKM JOTrOBOPH,
KOUTO CKJTIOYBa?

JIuaug banakueba

[Ipm ocblecTBdIBaHe Ha HEMHOCTTa CU BCEKMU
THPIOBeI] eXeITHEeBHO CKITI0YBA JJOTOBOPY OT pas-
JIMYeH XapaKTep, ypeXIallyl OTHOIIEHNITa MY C
HeroBuTe CbKOHTpareHTH. Hamm obade, B ciryvan
Ha BB3HMKHAJI CbIebeH cIop, moropop bes HoTa-
puanHa 3aBepKa Ife Obe IpMeT OT ChIa KarTo
TOIHO JTOKa3aTeJICTBO 3a $aKTUTe, KOUTO Ce Chb-
IbpXaT B Hero? AKO 3a TaK'bB JOTOBOP, bumerkm
JacTeH JIOKYMEHT, He MOXe J1a O'bjle MoKa3aHa 110
bescriopeH HauMH faTaTa Ha CKIIIOYBaHe, B eIVH
eBeHTYyaJleH chbaebeH mpoIiec To3M JOKyMeHT IIle
ce cueTe 3a CbCTaBeH Ha JjaTaTa Ha HETOBOTO
IIpeNCTaBsHe Iper Chla. 3a BpeMeTO Ipeny Ta3u
maTa TOV HIMa Jia TTOCITY KM KaTo JJOKa3aTerICTBe-
HO cpeqcTBo. Taka Ha IIpaKTMKa YacCTHUTE HOKY-
MeHTH He byixa MOTIIN Jla ITOCITy>KaT KaTo JoKa3a-
TEJICTBO B ChIebHMS IIpoIiec 3a HACThIIBAHETO Ha
oTpaseHMTe B Tax pakTi. 3a Ia ce n3berHe TO3M
HeXellaH epeKT obaue, TeopudTa M IIpaKTUKaTa
ca HaJIOXWIIM IIpelleHsIBaHeTO Ha JToKa3aTeJICcTBe-
HaTa CTOVHOCT Ha TaKMBa JJOKYMEHTM Ja CTaBa B
3aBJMICMOCT OT TOBa KOM Ca CTpaHNUTe II0 JOr0BO-
Pa ¥ cpelry KOTo ce IIpeJICTaBsI OT0BOpa B ChIed-
HSI TIPOLIEC.

Hencramusar kpm momeHTa [paxmaHcko 1po-
necyasteH kouekc (I'TIK) mpensurkna, 4e B cbueb-
HMS CIIOP YaCTHMIT TOKYMEHT MMa JOCTOBepHa
IlaTa OT JIeH¢, B KOUTO TOV € 3aBepeH MU OT JeHs
Ha HAaCTBhIIBaHE Ha HJIKOe OPYro CbbOWUTHe, Ham-
JIeXHO OTpa3eHo B opuiiaieH JOKYMeHT, OT KO-
€TO JJa MOXe J1a ce HaIlpaBM KaTeropudeH U3BOL,
3a JaTaTa Ha HETOBOTO Cbh3maBaHe. TyK OCHOBHO
nponmM4yaBa pasjMKaTa B JIOKasaTeJICTBeHaTa
CTOMHOCT ¥ IBOVIHUS PEXWM, IIPU KOUTO Ce Tpe-
TUpaT opMIMaTHUTEe U YacTHUTe JTOKYMeHTHU. B
oduImanmHNg TOKYMeHT BUHAIYM e yKa3aHa JaTa-
Ta, Ha KOITO TOM € ChCTaBeH U ThbU KaTo, CbhbIjiac-
HOo ITIK, “odummaneH DOKyMeHT, M3mameH OT
IJTBXXHOCTHO JIMIle B KpBra Ha CJIy>kbaTa my II0
ycTaHOBeHUTe GOpMI U pefl, CbCTaBIIgBa JoKa3a-
TEJICTBO 3a U3SBJIEHMAITA IIpeJ] Hero U 3a U3Bbp-



‘Lega:InterConsult News

COMMERCIAL LAW

date indicated therein is considered to be
authentic.

The evidentiary value of private documents is
assessed in an entirely different way:.

If a document submitted as an exhibit in litigation
has been signed by both litigants or their heirs or
successors, its date will be presumed authentic
until the contrary is proved.

The case is quite different, where the document
submitted in the course of the proceedings has
been signed by the submitting party that is will-
ing to use it and a third party that is not involved
in the litigation. The applicable rule in this case
will be that the date of the document is authentic
and it may serve as evidence in the proceedings,
unless the party making reference to the docu-
ment is entitled to any rights from the party that
has signed it and the respective rights may occur
only in case that the date of their occurrence pre-
cedes the date of the document. For all practical
purposes, this rule avoids the risk of ruling pri-
vate documents out of the opportunity for using
them as evidence in civil law claims to protect the
interests of the parties in the proceedings, which
would otherwise render them senseless in busi-
ness operations.
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TbPTOBCKO MPABO

IIIeHNTe OT Hero U IpeJ] Hero AeicTBus, ITocove-
HaTa B Hero JiaTa IIle ce CYuTa 3a JOCTOBEepHa.

ITo cbBcem IpyT pef ce OLeHSIBa JOKa3aTeJICTBe-
HaTa CTOMHOCT Ha YaCTHUTE JOKYMEeHTIH.

AKO mpencTaBeHMIT KaTO IOKas3aTeJICTBO IIO
eJHO JIeJI0 TOKYMEHT e MOAIICaH OT JIBeTe CTpa-
HM TIO CIIOpa WJIM TeXHUTe HacJleJHUIIY, HeroBaTa
JaTa IIle ce CUMTa 3a JOCTOBEepHa 10 JJOKa3BaHe Ha
IIPOTUBHOTO.

ITo mpyr HaumH cTOM 0bade BBIPOCHT, aKO Mpe-
CTaBeHMIT IIO C"b,]le6HI/I§I CIIOp OOKYMEHT € IIOX-
IycaH OT CTpaHaTa, KOSITO IO MPeNCcTaBd U MCKa
Ila Cce IIOJI3Ba OT HETO, U e[IHA TpeTa CTpaHa, Hey-
JyacTBallla B Ipoleca. B Tosu cirydart e ce mpu-
JIOXM TIPaBWIIOTO, e IaTaTa Ha JOKyMeHTa € JI0C-
TOBEPHA M TOM MOXe Ha IOCIYXM KaTo JoKa3a-
TEJICTBO B IIpOIleca, OCBEH aKO CTpaHaTa, KOSTO ce
I1030BaBa Ha TO3M JOKYMEHT, YE€PIIN IIpaBa OT JIN-
1IeTO, KOeTO IO € IOIIINCAJIO U IIpaBaTa, KOUTO TsI
JepIy, MOTaT Ja Bb3HMKHAT CaMO IIPU YCIIOBME,
Je JjaTaTa Ha Bb3HMKBAHETO UM IIpefIllecTBa Ja-
TaTa Ha HOKyMmeHTa. Upe3 TO3M MPUHINI Ha
IIpaKTHKa ce n3bgarsa PUCKDBT YaCTHUTE JOKYMEH-
TUTe [1a He MOraT Jia Ce M3IIOI3BaT KaTo JOoKa3a-
TeJICTBa B MICKOBMSI ITpOLIEC 3a 3allliTa MHTEepeCcu-
Te Ha CTPAHMUTE B HETO, KOETO IO TOJISIMa CTeIleH
b1 0be3cMICITIIIO 3HAUEHNETO MM B CTOIIAHCKIS
0bopoT.
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1. The latest amendments to the Investment
Promotion Act were promulgated in The Official
Gazette, No. 37 of 14 May 2004. They envisage the
introduction of a uniform investment protection
regime for both domestic and foreign investments
alike, while preserving the incentives provided to
foreign investors under statutory provisions
repealed earlier. The former Foreign Investments
Agency is replaced by the Bulgarian Investments
Agency. The amendments regulate the procedure
for the issuance of certificates on investment
classes and the incentives for investors, depend-
ing on the class of their investment.

2. Regulation No. 13 of 31 March 2004 of the
Minister of Agriculture and Forests was promul-
gated in The Official Gazette, No. 40 of 14 May
2004. The Regulation specifies the procedure for
the issuance of permits to individuals and legal
entities for the production and preparation of
seeds and saplings, for the registration of traders
in seeds and saplings, for the maintenance of a
register of entities involved in the production,
preparation and trade in seeds and saplings and
journals on the origin and quantities of seeds and
saplings.

3.The Agreement on Cooperation in
International Intermodal Transport between the
Government of the Republic of Bulgaria and the
Government of the Czech Republic as approved
with Council of Ministers” Resolution No. 96 of 16
February 2004 issued by the Ministry of Transport
and Communications and effective as from 27
March 2004 was promulgated in The Official
Gazette, No. 38 of 11 May 2004. The Agreement
applies to international intermodal haulage in
intermodal transportation units or vehicles by rail
and/or inland waterways and/or by sea and par-
tially by road with vehicles registered within the
territory of either Contracting Party, between the
territories of the countries of the Contracting
Parties or transit across their territories.

4. Regulation No. 2 of 22 March 2004 on the

Minimal Requirements for Healthy and Safe
Conditions at Work in Construction Works issued
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1. B 1B, 6p. 37 ot 14.05.2004 1. bs1xa mIybnmKyBaHM
MOCTIENHUTE M3MEHeHMs B 3aKOHa 3a HachpuaBa-
He Ha uHBecTHIIMNTEe. ChC 3aKOHOIATEITHUTE IIPO-
MeHM ce BbBeXIIa eIMHEH PeXNM 3a HaChpUuaBaHe
Ha MHBECTULIMNTE, DMV Teé MEeCTHY UIIM Yy>KIeCT-
paHHM, KaTO Ce 3arasBaT IpedepeHInuTe, mIpe-
IOCTaBeHNU Ha Yy>XIeCTPaHHU MHBECTUTOPU IIO
OTMEHEHN 3aKOHOBM TeKcToBe. Ha mscroro Ha
OuBIIaTa ATeHIMS 3a Yy>XIeCTpaHHNU MHBECTU-
LM Ce Ch3HaBa DBirapcka areHIys 3a MHBECTH-
1. PermameHTHpaHa e IIpoliellypara 3a U3naBa-
He Ha cepTU}UKAT 3a KIIaC MHBECTULINM, KaKTO U
npedepeHIITe, KOMTO MOTaT Ja IO/TyJaT MHBeC-
TUTOPUTE B 3aBUCUMOCT OT KJIaca MHBECTUIIVSL.

2. B IIB, 6p. 40 ot 14.05.2004 r. be mybnmkyBaHa
Hapenba Ne 13 ot 31.03.2004 r. Ha MMHNCTBpa Ha
3emenenuero u ropute, obu. 1B, 6p. 40 ot
14.05.2004 r. C HapenbaTa ce ypexXmaT pembT 3a
M3[aBaHe Ha pa3pelleHys 3a IPOU3BOICTBO U 3a-
TOTOBKA Ha IIOCEBEH M IIOCAIBUeH MaTepuajl OT
PUBMUeCcKY U IOPUONYIECKH JINIIA, 3a PErUCTPALT
Ha TBPrOBIIUTE Ha IIOCEBEH M IOCAIBUeH Mare-
puai, OTHOCHO pelia 3a BOIeHe Ha PerucTbp Ha
IIPOVM3BOIMTENN, 3aTOTBUTENN M THPTOBIIY Ha I10-
CeBeH I ITOCaIbYeH MaTepual M Ha KHUTY 3a IPO-
M3X0ma U KOJIMYeCTBOTO Ha IIOCeBHUY U II0CaIbu-
HUS MaTepuall

3. B IIB, 6p. 38 ot 11.05.2004 1. berrre nybrmkysaHa
Croropbarta mexy IIpaBUTENICTBOTO Ha Perrybrm-
Ka benrapus u npasuTencrsoTo Ha YerkaTa pe-
nybnmka 3a CBTPYOHUYECTBO B MEXIYHAPOIHNUS
KOMbUHMpaH TpaHcnopT, yrebpraeHa ¢ PMC Ne 96
ot 16.02.2004 1. m3gagena or MuHUCTEpCTBOTO Ha
TpaHCIIOpTa 1 ChobIeHndTa, B cvmia ot 27.03.2004
r. CriorombaTa ce mpwiara 3a MeXIyHapOTHNUTE
KOMOMHVPpaHM TIPeBO3U B MHTEPMOLAIIHI TPAHC-
TIOPTHY eIVHUIIY WV ITBTHU IIPeBO3HI CPeNiCTBa,
OCBIIIeCTBSIBaHM C KeJle30ITBTeH TpaHCHOPT
I/ IO BETPEITHOBOIHY ITBTUITA U/ W MOpe
Y YaCTUYHO C aBTOMODWIIEH TPaHCIIOPT, U3BBpPIII-
BaHM OT IPEeBO3HM CPefiCTBa, perucTpupaHy Ha Te-
puTOpMSTa Ha I'bpXaBaTa Ha e[IHa OT JOroBapsi-
ITUTE CTPaHN, MeX]Ty TEPUTOPUNUTE Ha TbPXaBU-
Te Ha IBeTe IHOTOBApSIIM CTPaHM WIM TPaH3UT
IIpe3 TEXHNUTE TEPUTOPUINL.
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by the Minister of Labour and Social Policy and
the Minister of Regional Development and Public
Works and effective as from 5 November 2004
was promulgated in The Official Gazette, No. 37
of 4 May 2004. The Regulation applies to the fol-
lowing construction works: earth works, includ-
ing excavation, building, assembly and/or disas-
sembly, reconstruction and/or extension, demoli-
tion, including destruction, etc.

5. Regulation No. 97 of 8 January 2004 on the
Approval of the Type of New Passenger Vehicles
with More than Eight Seats Save the Driver’s Seat
was promulgated in The Official Gazette, No. 36
of 30 April 2004. The Regulation defines the terms
and conditions for the approval of the type of
vehicle body of an approved class, the terms and
conditions for the approval of the type of vehicles
in terms of technical specifications and require-
ments to vehicles.

6. The adopted texts of the new Bar Act provide
that as of 1 January 2005 all Attorneys at Law
should insure themselves for damages they might
cause their clients in case of defence that is not
well organised. The insurance will be paid if the
client wins litigation against the barrister for
inflicted damages.

7. Employers will be obliged to pay overtime and
to ensure 24-hours rest to their employees work-
ing during weekends. Workers are guaranteed
60% of the gross wage but not less than the min-
imal wage on delaying wage payment. The
employer shall be obliged to inform his employ-
ees 45 days in advance of his intention of mass
lay-offs. The main and the additional work remu-
neration, the regularity of payment, the duration
of working hours and of the week, the duration
of the annual leave and a mandatory equal noti-
fication term for both parties on terminating
employment contracts shall already have to
be entered into employment contracts. These
are part of the amendments voted on second
reading in Parliament that will enter into force on
August 1.

August 2004
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4. B [1B, 6p. 37 ot 4.05.2004 r. berre mybimkyBaHa
Hapenba Ne 2 ot 22.03.2004 1. 32 MUHMMAaIHATE
M3VICKBAHWS 3a 3 PaBOCTIOBHM U De30IIacHM yCIT0-
B Ha TPYI IPYU U3BbpIIBaHE HA CTPOUTEIHN I
MOHTaXHU paboTV HA MMHUCTBPA Ha TPya U CO-
IIyajTHaTa MOJIMTUKA M MUHICTbpa Ha peruoHajl-
HOTO pasBUTHE U OIAroyCTPONCTBOTO, B CMIIA OT
5.11.2004 r. Hapenbara ce mpmiara npyu M3BbpIIl-
BaHe Ha CJIE[THUTe CTPOUTEITHM ¥ MOHTaXXH! pa-
boTu: 3eMHI paboTy, BKIIIOUNTETTHO eKCKaBalls,
M3rpaxkgaHe, MOHTaX ¥/ WIN TeMOHTaX, IIPeyCT-
POVICTBO /WM pa3lMpeHne, PeKOHCTPYKIIVS,
BBb3CTaHOBSIBaHe, PEMOHT, ChbapsiHe, BKITIOUNTE]I-
HO paspylllaBaHe U JIp.

5. B IIB, 6p. 36 ot 30.04.2004 r. berrte obHapomBaHa
Hapemnba Ne 97 ot 8.01.2004 1. 3a omobpsiBane THITa
Ha HOBY MOTOPHU IIPeBO3HM CpelCTBa 3a IIPeBO3
Ha ITBTHUIIM C IIOBEYEe OT OCEM MeCTa 3a CsaHe,
bes msacroTo Ha Bomaua. Hapenbara omperers yc-
JIOBMSITa ¥ PeIIBT 3a OIobpsIBaHe THIIa Ha Kapoce-
P¥S KaTo OTIeJIeH TeXHUYECK! Bb3ell, 3a 0mobps-
BaHe TWIIa Ha IIPeBO3HO CPENCTBO 3a IIPeBO3 Ha
ITETHMII C ITIOBEYEe OT OCEM MecTa 3a cdraHe, bes
MSICTOTO Ha BOfiava, IT0 OTHOIIIeHNe Ha Kapocepust
OT OIODpPEeH THII, yCIIOBUSTa U PeIIBT 3a omobpsiBa-
He TUIIa Ha IIPEBO3HM CPeLCTBa 110 OTHOIIeHe Ha
OIIpefielIeHN TEeXHWYECKM XapaKTepUCTUKM W
MBUCKBaHMS K'bM IIPEBO3HIUTE CPELCTBa.

6. C mpueTuTe TeKCTOBe Ha HOBMS 3aKOH 3a aJBO-
KaTypara e npensuieHo ot 1 aayapm 2005 r. Bcna-
KI aJIBOKaTH J1a ce 3acTpaxoBaT 3a BpeuTe, KOUTO
MOTaT Jla IPWYMHAT Ha KIIMEHTUTe CU IIPU He 100-
pe opraHmMsypaHa 3alIpTa. 3acTpaxoBKara IIle ce
M3IUIAIIA, aKO KJIMeHTHT OChAV afBOKaTa CM 3a Ha-
HeCeHNTe MY Bpenu.

7. PaboTomaTenmre Ire ce 3aIbIKaBaT Ia 3allla-
IIAT M3BbHPEIeH TPy U Ja OCUTYp4aT 24-JacoBa
MIOUMBKa 3a CITy>KUTeJINTe CU, KOMTO paboTsIT B Chb-
bora u Hemena. Ha pabotHuka ce raparTupar 60 %
oT BpyTHOTO BB3HarpakjeHue, HO He IO-MajKo
OT MMHMMAaJIHaTa paboTHa 3aIU1aTa, IIpy 3abaBsaHe
Ha 3armwiature. Paboromarendar e mrbXeH 45 mHM
IIpeayt HAMEePeHMeTO CU 32 MacOBO YBOJIHEHVe Ja
yBeOOMM CITy>XXurenmre cu. B Tpygosure goroso-
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8. Corporate tax relief in the high unemployment
areas may exist under the terms for providing
government support for regional development or
employment. 10% reduction of the profit tax from
the sum for payments for incorporating a compa-
ny or for increasing registered capital in the year
of incurring the expenditure. These are part of the
amendments to the Corporate Income Tax Act,
which are expected to be adopted by Parliament.
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pu Beue TpsbBa Ja ce IOCOYBAT OCHOBHOTO M
HOITBIIHUTETHOTO TPYHOBO Bb3HarpaXjeHue Ha
paboTHMKa, TIepMOTMYHOCTTa Ha IUlalllaHe, IIPO-
IBIDKUTEITHOCTTa Ha pabOTHOTO Bpeme M Ha cefl-
MuIIaTa, pa3mepbT Ha TOOMIIHMS OTITYCK U 3abIl-
XUTEJTHO eJHAKbB CPOK Ha IIpeam3BecTye U 3a
ABeTe CTpaHM IIpU IIpeKpaTdBaHe Ha TPYIOBUS
morosop. Topa ca wacT OT mMpomeHuUTe ITIaCyBaHN
Ha BTOPO YeTeHe B IlapJaMeHTa, KOMTO BIIM3aT B
cuiia ot 1 aBrycr.

8. IIpeoTcThIiBaHe HAa KOPIIOPATUBEH JAHBK B pa-
JIOHWTe C BUCOKa be3paboTuiia moxe fa Mma Ipu
YCJIOBMSITA 3a MPEHOCTaBsIHe Ha IbpXKaBHA IOMOIIL
3a permoHaIHO pasBUTHe Wi 3a 3aeTocT. Hamarre-
Hue oT 10% Ha HaHbK Ilevasiba OT cymaTa 3a BHOC-
KL IIpU ydpensdBaHe Ha OPY>XeCTBO WIN 3a YBeJu-
JaBaHe Ha OCHOBHM KaIlMTaJl B rOOMHATA Ha MU3-
BbpIlIBaHe Ha pas3xopa. ToBa ca 4acT OT IIpOMeHN-
Te B 3aKOHa 3a KOPIIOPATUBHOTO TIOTOXOIHO oba-
rage, KOMTO Ce O9aKBa Jla ObIaT IpMeT OT Iapra-
MeHTa.



‘Lega:InterConsult News

QUESTIONS AND ANSWERS

Is it possible that companies of one and the
same type merge into a newly established
company of another type?

Pursuant to the Commercial Act in case of reorga-
nization the acquiring company, the ones under
reorganization and the newly established one can
be of different type as far as no other provision is
envisaged. Since the legislative provisions regu-
lating the mergers do not envisage limitations or
prohibitions to that effect, it could be assumed
that in case of merger it is possible for the compa-
nies under reorganization to be of one and the
same type, whereas the newly established one —
of some other.

What are the rights of a partner who has not
voted for the adoption of a resolution for
additional cash contributions?

A partner who has not voted for the adoption of a
resolution for additional cash contribution and is
not willing to obey it, is entitled to leave the com-
pany, whereas within one month as of the respec-
tive General Meeting, he/she notifies the compa-
ny of his/her leave. In such a case the property
relations shall be settled on the basis of the
accountancy balance as of the end of the month,
in which the termination has occurred.
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BbMPOCU N OTTOBOPU

Bb3MO>XHO j1it e gpy>KecTBa OT eIyH B, Ja ce
CJIEAT B HOBOYYPeIeHO OPY>XKeCTBO
OT OpyT BUI?

CprnacHo Thproekms 3aK0H IIpu ITpeobpasyBaHe
IIpYeMaluTe, IpeobpasyBalmTe ce 1 HOBOyUpe-
IEeHOTO IpPY>XecTBO MOraT fa ObaaT OT pasimieH
BUII, TOKOJIKOTO HPYro He e IIpeaBuieHo. Toi
KaTO 3aKOHOBUTeE pasropenbu, ypexXmariy Ipeo-
bpasyBaHeTO upe3 camMBaHe, He IpeIBIOKIAT OT-
paHMYeHMST WM 3a0paHM B TO3YM CMMCHI, MOXe
Ia ce Ipueme, de Ipu MpeobpasyBaHe upes CIn-
BaHe e Bb3MOXHO ITpeobpasyBarmmuTe ce IpyXec-
TBa [1a ca OT €OVH BUJ, a HOBOYYPEIeHOTO — OT

HOPYT.

Kaksu ca mpasaTa Ha ChbOpPY>XHMK, KOUTO He e
I71acyBaJl 3a IpMeMaHeTo Ha pelleHue 3a U3Bbp-
IIBaHe Ha JOI'bJIHNTE/THI MapUIHI BHOCKN?

Cpapy>XHIK, KOITO He e I7lacyBaJl 3a IpuemaHe-
TO Ha pelleHMeTO 3a HOITbJIHUTeIHa IapuJHa
BHOCKA I He XeJlae [Ja ce IOIUMHI Ha TOBa perie-
HIe, IMa ITpaBo Ja HallyCHe IPY>KeCcTBOTO, KaTo B
PamMKNTe Ha efdyH Mecell OT IIPOBeXIaHeTO Ha
ob1IoTO CHbpaHMEe OTHpaBM IO OPYXEeCTBOTO
Ipeau3BecTye 3a HallycKaHe. B To3u ciydan umy-
IIIeCTBEHMTe OTHOIIEHMS Ce ypeXIaT Bb3 OCHOBa
Ha CYeTOBOIEH baraHC KbM Kpasd Ha Mecella, B
KOWMTO e HaCTBIIMIO IpeKpaTIBaHeTo.
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