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Private Enforcement Will Be
Introduced

Vliadimir Penkov

What has called for the introduc-
tion of private enforcement? Is it
possible for the old and the new
system to co-exist? Will collec-
tion rates increase and what will
be the cost? These are the ma-
jor questions asked in connec-
tion with the recent adoption of
the law on private enforcement
agents (promulgated in The Of-
ficial Gazette, No. 43/2005).

1. The old enforcement system
was characterized by a slow
collection process mainly
due to the lack of clarity with
regard to the internal organi-
sational rules, difficulties in
the summons, and inefficient
control. Enforcement magis-
trates had unclear status and
limited territory of operation;
government authorities and
private organisations were
rather unwilling to cooperate
with them and, as a result,
they had difficultiesin collect-
ing the relevant information.
All those obstacles made the
system extremely inefficient
and also very costly because
costs accounted for a half of
the accounts receivable.

.............. continued on page 3
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KakBo Hamoxm BBBeXIaHETO
Ha YaCTHUTE ChIebHM V3T BIIHN-
Term? MoXe 7 ycrmopegHO Ia
CBIIleCTBYBaT cTapaTa I HOBaTa
cucrema? Ille ce yserram ym cb-
bupaemocTTa Ha B3eMaHUITa OT
ITHXHUITNTE M Ha KakKBa IleHa’?
ToBa ca rmaBHNMTe BBIIPOCU KO-
UTO ce IIOCTaBIT BBB Bpb3Ka C
IIpMeTHs Hackopo 3aKOH 3a Jac-
THUTE CbIeOHU WSIIBIHATENIN
(obu. [IB. b6p. 43/ 2005).

1. Ilocerammnara cucrtema Ha
IIPUHYOUTETHOTO U3IThIIHE-
HUe ce XapaKTepusuparie
c baBHO cpbupaHe Ha B3e-
MaHMITa IJIABHO IIOpamu
HESICHNM  BBTPEIIHOOPTaHM-

3aIMIOHHU IIPaBWIA, TPYIHO

cpaboTBalia mpolemypa IIo
npusoBaBaHe ¥ HeepeKTU-

BeH KOHTpOIL. [loceramrHnre

CHIOVS-UBITHIIHUTEIN Ca C He-

dCeH CTaTyT, MMaT OrpaHu-

YeH TepuTOpualleH obxBaT

U PpSIOKO Cpelllaxa CBhIEVCT-

BMe OT IbPXKaBHUTE OpraHuU

M YaCTHWUTE OpTaHMU3aLNN,

mopagy KOeTo TpPyIHO Ha-

bupaxa Heobxommmara um
napopmanys.  Ilocouern-

Te TPYOHOCTM HaIlpaBUXa
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Dear clients, colleagues and friends,

In this issue No. 17, too, we are trying to bring to your
attention the most relevant legal issues in Bulgaria at
present.

One of these issues is undoubtedly the private enforce-
ment which is expected to substantially increase the
collection rate of outstanding debts in this country and
provide better quarantees to bona fide investors in this
way.

The article dedicated to the parties entitled to attack
bankruptcy decisions and the article on the preliminary rulings of the European Court
of Justice are of great practical interest.

Equally important from the practical perspective are the issues concerning expressive-
ness in the penalties agreed in privatization deals, as well as their practical effects.
We continue to examine also the issue of the introduction of the ex officio principle
and res judicata.

It is our tradition to inform you about the major new legislation and to answer some
recent questions as to the work of foreign nationals in this country, VAT, court prac-
tices, etc.

Of course, once again we are looking forward to hearing your recommendations and
assessments which we highly appreciate and which have essential impact on the con-
tent and layout of the materials.

Yours sincerely,

Vladimir Penkov \/ We//

Hpazu kauenmu, koaezu u npuameau,

W 6 nopegnua bpoti 17 ce onumbame ga Bu 3ano3naem ¢ nai-akmyaanume npabu
npobaemu 6 beazapua.

Kem mazu epyna Benpocu be3cnopHo cnaga tacnmHomo npuHyguineaHo unsiHexue,
koemompabbaznarumeanogaybeauzu cobupaemocmmanazageakenuamabempanama
U 10 Mo3uU HATUM ga eapanmupa no-gobpe gobpocsBecmHume unbecmumopu.

Om eoaam npakmuzecku unmepec e cmamuama nocbemena na cybekmume, koumo
umam npabo ga obxkaabam pewenuama no npouzbogcmbomo no Hecscrmoamearocn,
kakmo u cmamuama omuocHo 3Hatenuemo Ha M.H. ,nperoguyuairo 3akawzenue” Ha
Ebponeiickua cag.

Heno-maako Baxcnu 3a npakmukama ca u 6enpocume nocBemeru na npekomeprocmma
Ha goeoBopenume 8 npubamuzayuonnume cgeaku neycmoiiku, kakmo u npabrume
nocaeguiu om moba.

Ipogearkabame ga uzcaegbame u Bonpoca 3a Bobedkganemo Ha npumyuna wHa
cayskebHomo Hataao u cuaama Ha npecegero Heujo (res judicata).

Tpaguyuonro Bu ungiopmupame u omuocHo no-baxknu nobu nopmamubru akmobe,
kakmo u omeoBapame na nakou nackopo 3agagenu Gonpocu, cBopzanu c pabomama Ha
wykgenyume 6 cmpanama, IIIIC, cogebnama npakmuka u gp.

Pazbupa ce, omnobo ozakbame Bawume npenopoku u ouenku, 3a koumo baazogapum
u koumo Bauaam coujecmbero Bopxy cogopkanuemo u  ogfiopmaeHuemo Ha
mamepuaaume.

Mexkgybpementio ocmabam

Bawt

Baagumup Ilenko8 \_/ veol

»
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Tosu nHGOpMAIOHEeH bGroneTnH
e TIpedHasHavYeH 3a  KIMEHTUTe U
npodecuoHaHuTe KOHTakTM Ha Jlera
MurepKoncynr - Tlenkos, Mapkos &
TlapTHROPM, KaKTO M 3a BCMYKM 3aMHTe-
pecoBanu uurarem. Vupopmanmara u
CTaHOBMINATA, KOUTO Ce ChI'bPXAT B HEro
He TNpeJICTaB/IsIBaT M3uepriaTelHu Uscier-
BaHUs, HUTO IIPaBHM CbBETM ¥ He OuBa
Ia ce TpeTupaT KaTO 3amMecTUTe]l Ha
KOHKpeTeH IpodecoHaIeH CbBeT OTHOCHO
KOHKPeTHM CATYalIUN.
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The huge pipeline of pending cases (over 375
thousand) at a total value of BGN 1.7 billion and
the business-to-business indebtedness to the tune
of dozens of billions of Leva are major hurdles
to the investment process and economic growth.
2004, which had record-high collection rates, saw
only BGN 54 thousand collected to the benefit of
execution creditors.

Furthermore, the difficult collection of accounts
receivable produces a negative impact on the
lending terms and conditions and makes banks
seek collaterals at a value of three times the value
of the loans.

2. Has the new Private Enforcement Act created
preconditions for most of these weaknesses to
be overcome?

Undoubtedly, the law creates a number of favour-
able preconditions in this respect.

The introduction of a single public register of pri-
vate enforcement agents is a guarantee for a high
level of transparency. Taking into account also the
content of the entries, the register provides for
effective government supervision of their activi-
ties.

There is a rather detailed list of activities and oc-
cupations which are incompatible with private
enforcement, such as Member of Parliament, may-
or, attorney-at-law, notary, receiver, etc. Thus the
law rules out right from the outset any conflict of
interest in the operations of private enforcement
agents.

A further improvement could be the inclusion
of corporate procurators on the prohibitive list
as there would occur conflict of interest in those
cases, too.

The personal liability is supplemented by the
requirement for mandatory professional perfor-
mance bond contracted under terms and condi-
tions set out by the Minister of Justice. This is a
way to strengthen the guarantees that any dam-
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cucTemaTa He camo KpaltHO HeepeKTUBHA, HO
U TBbpe CKbIla, KaTO Pa3HOCKUTE Ca ITOJIOBU-
HaTa OT B3eMaHUsITa.

Orpomuuar bpont Bucam gena (Hazn 375 000) Ha
obra crorHOCT 1.7 Muwnapaa U 3aQTbXHUIOCT-
Ta MeXIy TBPTOBCKITE APYyXecTBa B pasmep Ha
IeceTKM MIWIMapOy JieBa, CEPMO3HO IpedaT Ha
VHBECTUIIMNTE U BB3IPEIITCTBYBaT MKOHOMM-
yecKmsl pacTex. B pexkopmHaTa 1o cbbmpaemocT
2004 romuHa, camo 54 000 neBa ca 6w cbbpaHM
3a B3MCKaTeJINTe.

omrbIHUTENTHO TpyaHaTa CHOMpaeMOCT Ha B3e-
MaHM4ITa Ce OTpassBa HeraTUBHO U BbPXY YCIIOBU-
gTa 3a KpeOUTHU U ITpaKTUKaTa baHKNUTE Ja ThPCIT
obe3mieueHs TPUKPATHO HO-TOJIEMM OT KPeInTa.

2. Janu c mpMemaHeTO Ha 3aKOHa 3a YacTHUTE
CBIeOHM UBITBITHUTENN Ce Ch3Iafoxa IPenIoc-
TaBKM TOJIIMA 4acT OT IIOCOUYeHuTe cabocTu
na 6pmart mpeomoneHn?

bescriopHO 3aKOHBT Ch3maBa penmiia brarompu-
SITHU IIpedIIOCTaBKM B Ta3! HacOKa.

Upes BbBeXIAaHETO Ha eOVMHEH IybimraeH permc-
Thp Ha YacTHNUTe ChIebHM MBIIBIIHUTENN Ce Ta-
paHTMpa Taka HEODXOOVIMOTO BMCOKO HUBO Ha
TpaHcnapeHTHOCT. Kato ce mmar nipemsup 1 06-
CTO4TeJICTBaTa 3a KOUTO Ce CJIeA, TO3U PEeIUCTHP
ocurypsiBa M HajeXJeH KOHTPOJI Ha gbpKaBaTa
BbpPXY camara JeHOCT.

CpaBHUTENTHO TOAPOOHO ca ITOCOYEHM M HEeChB-
MmecrTmmmre C Hp]/IHy,I[I/ITeIIHOTO M3ITbJIHEHUE
IOeVHOCTY, KaToO HAapOJeH IIPefCTaBUTENI, KMeT,
aIBOKaT, HOTapuUyc, CMHAVK 1 ap. ITo To3u HaunH
OT CAMOTO Ha4ajIo 3aKOHOBO Ce M3KJII0YBA KOH}-
JIMKTa Ha VHTEpeCu B [IEeMHOCTTA Ha YaCTHMUS Chb-
mebeH M3IThITHNUTEIL.

[Tpu bpHema mpomsHa cieIBa ga ce obmucm u
BKJIIOUBAHETO B 3abpaHUTENTHMS CIMCHK Ha IPO-
KYPUCTUTE B ThPTOBCKUTE JIPy>XXecTBa, Thil KaTo
bescriopHO 1 TOBa b IIpenCcTaBIIBaIO KOHPIMKT
Ha MHTepeCI.
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age caused culpably by action or inaction of the
private enforcement agent would be compensated
for. Similar is the effect of the provisions stating
that the private enforcement agent is not entitled
to file a recourse claim against the execution credi-
tor because the liability can only be personal. This
is a further motivation for the private enforcement
agent to ensure high quality of performance, while
strictly observing the statutory requirements, and
it also provides the requisite certainty to bona-fide
creditors.

The law is quite flexible with regard to the fees
and remuneration, striking reasonable balance be-
tween the minimum required fees and the free ne-
gotiations on the remuneration. Thus, on the one
hand, the covering of the minimum costs is guar-
anteed and, on the other hand, the free negotia-
tions take into account the complexity, specificities
and interests with a view to encouraging success,
providing for the option to pay the larger portion
of the remuneration in the form of a success fee.
The law requires accurate accounting and general
rules to ensure transparency, as well as equal ac-
cess of all persons to effective enforcement, which
has a definite positive social effect.

Very controversial is the co-existence of the two
systems, although private enforcement agents
may be assigned to collect public accounts receiv-
able, as well as accounts receivable in connection
with alimonies, wages or child transfer; thus they
are not confined to private civil relations and, at
least with regard to the scope of competencies,
there is equal treatment of the two systems.

The problem results from the existence of two dif-
ferent arrangements from the perspective of the
organisation of work, the disciplinary and pecu-
niary liability, payment and the overall motiva-
tion. This could affect the expected outcome and
could consider the total elimination of the public
enforcement system. Besides, the timely imple-
mentation of the new law should be considered
by adopting some and amending other relevant
legislation. The private enforcement has been in-
troduced just because the existing system of en-
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BximouBaHeTo Ha ypenba 3a IMYHAaTa OTTOBOPHOCT
ce IOITbJIBa M OT M3UCKBAHETO 3a 3abIIKUTEIHA
npodecroHaHa 3acTpaxoBKa IpU CTPOTO per-
JTAMEeHTHUpPaHU OT MMUHUCTBPA Ha IIPaBOCHIVETO
ycrioBys. [To To3 HauMH ce yBenmJaBaT rapaHIy-
UTe 3a KOMIIEHCUpaHe Ha eBEeHTYaJIHO HaHeCeHN,
OT BUHOBHO [eVICTBME MM De3mercTBye Ha 4acT-
HU4 cbaebeH M3IBIHNTEN IeTn. B chiaTa moco-
Ka e ” ypenbaTa YaCTHMAT ChlebeH MBIIbIHUTEN
Ia HIMa IIPaBO Ha perpeceH MCK CpeIly B3ucKaTe-
JI4, TBY KaTO OTTOBOPHOCTTA MOXe J1a O'blle camo
mvHa. ToBa IOI'BIIHUTETHO MOTVBMpPA YaCTHUS
CbIebeH UBITBITHUTEI 1a PaboTy KaueCTBEHO P
CTPOro CHOIIOIaBaHe Ha 3aKOHOBUTE M3MCKBAHS,
a u cb3maBa HeobXomymara CUTypHOCT 3a Hobpo-
CHBECTHMS B3UCKATE]L.

3aKOHBT BB3IpMe eIHA I'bBKaBa ypenba Ha Tak-
CHUTe U Bb3HarpaXaeHIeTo, KaTo e HaMepeH eqVH
pasymeH bajlaHC MeXIy 3aIb/DKUTEITHUTE MIHN-
MaJIHY TaKCy ¥ CBODOIHOTO HOTOBapsIHe Ha XOHO-
papa. I'lo To3u HauMH ce rapaHTHUpa IOKPUBaHETO
Ha MMHIMAaIHIUTE pa3HOCKM, KaTO ChIIIeBpeMeH-
HO IIPY CBOBOIHOTO TOTOBAPSIHE Ce OTUMTAT CIIOX-
HOCTTa, cenuduKkara 1 MHTepeca, C orjef, Ha ce
MOTMBYIpa yCIIeIlIHaTa IeVHOCT, KaTo ce IIpenoc-
TaBs IIpaKTU4IecKaTa Bb3MOXHOCT 3a 3aIllalllaHe
Ha IIO-TOJIIMaTa 4acT B 3aBUCUMOCT OT yCIIeIIHN-
Te IencTBusL. YpenbaTa IIpeBuX/ia TOYHO CUeTO-
BOJICTBO ¥ ODIIM IIpaBMia, C KOETO Ce OCUTYpsIBa
He camMO TpaHCHapeHTHOCTTa, HO ¥ IIPaKTUYeCK!
OOCTBII Ha BCUYKY JIMIIA 10 ePMKACHO IPUHYIN-
TeJIHO U3ITbJIHeHMe, KOeTO ¥Ma opefesieH IoIo-
KUTeJeH colasieH epeKT.

MHOro CropHO e YCIIOpPeIHOTO ChIeCTByBaHe
Ha IBeTe CUCTeMM, BbIIPEKM, Y€ 1 Ha YaCTHUTE
ChIIeOHY MBITHIIHUTENN MOXe 1a Ce Bb3/Iarar Iyo-
JIMYHN ,I["bp)I(aBHI/I B3eMaHMsI, KaKTO M B3eMaHMsI
II0 MBAPBXKA, 110 TPYIOBO BB3HArpakieHue u
IpeIaBaHe Ha JieTe, VI I10 TO3Y HAYMH Te He Ce JIN-
MUTHPAT CaMO 0 YaCTHUTE I'PaKITaHCKM IIPaBO-
OTHOIIIEH, a TIOHE I10 OTHOIIIeHe Ha obXBaTa Ha
KOMIIeTEHIIMINTE MMa paBHOHOCTaBeHOCT Me>1<)1y
IBETe CUCTEMIL.
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forcement magistrates cannot be reformed cred-
ibly due to the big delay and one cannot justify
the co-existence of the two systems from the legal
viewpoint. Unfortunately, the new law has failed
to apply the principle of competition, as is the case
with notaries and attorneys-at-law. Their number
has been limited on the basis of the ratio of one
private enforcement agent per 30 thousand of
population and the respective zoning. This would
reduce their efficiency because, in most of the
cases, the enforcement refers to business relations
which are not distributed evenly throughout the
country. In some places there will be shortage of
enforcement agents, while other places will suffer
from excess. This fact, coupled with the restriction
of their competence to a specific judicial area, will
reduce the protection of bona-fide creditors because
the property rights of debtors are often spread on
the whole territory. However, it is necessary to en-
sure fast and fair settlement of the huge backlog of
pending litigation with a view to providing equal
starting opportunities to the two systems under
the new conditions. Furthermore, experience has
borne it out that the existence of competition moti-
vates to a larger extent the quality of performance
and creates opportunities for greater specializa-
tion and appropriate organisational arrangements
and databases of private enforcement agents. One
could also recommend that the opportunity of le-
gal entities to serve as private enforcement agents
be provided, as this could ensure better organisa-
tion, data base and liability-related guarantees. It
should be remembered that the enforcement re-
lates to indisputable accounts receivable which
have been adjudicated by court in most of the cas-
es and, for this reason, this specific system should
provide better protection to bona-fide creditors.

The adoption of the law is, undoubtedly, a step
forward on the right track to enhance the overall
efficiency of the enforcement process.

This will also improve the lending terms and con-
ditions laid down by the banks and the excessive
collateral will be avoided. The internal corporate
indebtedness will be reduced and the revenues to
the budget will grow against the background of
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ITpobrem BT UaBa OT CHIIECTBYBAHETO HA [BA pa3-
JIMYHU peXMMa OT TJIeTHa TOUKa Ha OpraHM3aly-
daTa Ha paboTaTa, HOCEHETO Ha AMCLUIUIMHApPHA
U MMYIIIeCTBeHa OTTOBOPHOCT, 3aIlIalllaHeTO Ha
Tpyna u obirata moTusarys. ToBa moxe ma IoB-
JIysie OTPULIATENTHO BPXY OYaKBAHMUS Pe3yITaT U
MOXe TIa ce IIperiop’rIa ODMUCIISTHETO Ha Bb3MOX-
HOCTTa M3ILUIO Ha Oble IIpemaxHaTa CcucTemara
Ha [IBbPXaBHOTO IPUHYLOUTEIHO W3ITbIHEHNE.
CpI110 TaKa cjIeIBa Ja Ce OCUTYPY CBOEBPEMEHHO-
TO IpWIaraHe Ha HOBM 3aKOH, KaTO ObIaT IIpu-
€TV, CPOTBETHO M3MEHEHM, OPYIUTe OTHOCUMU
HOPMAaTUBHU aKTOBe. BbBeXIaHeTO Ha YaCTHOTO
ChIeOHO M3ITHIIHEHNE € IMEHHO II0 IIPUYVHY, e
cerarHara CUCTeMa Ha ChIUSI-U3ITBIIHUTENN, [10-
pazy TOIIyCHATOTO TOJIIMO 3abaBsHe He TIOIIeXN
Ha HaJleXxIHa pepopma 1 He MOXe Ia ce 0DOCHOBe
IIPaBHO CPBIIECTBYBAHETO Ha [BeTe CUCTeMM. 3a
CBhXaJleHNe HOBUSIT 3aKOH He Bb3IIpe IIPUHIINIIA
Ha KOHKYPEHTHOCTTa, KaKTO € IIPU HOTAPUYCUTE
u agBoKaTuTe. BbBeme ce orpaHnyaBaHe Ha bpos
UM, TIPeIBVDKIANKY I10 eIVH YacTeH CbaebeH u3-
meiaauTen Ha 30 000 myimm, KakTo M ChbOTBETHO
partonupase. ToBa Ile Hamau TSIXHaTa ePeKTUB-
HOCT, TBJ KaTO IPUHYAUTEIHOTO UBIIbIHEHNE B
rojemus Opovt ciIydau e CBbpP3aHO ChC CTOIIAHC-
KIUTe OTHOIIEHNUS, KOMTO He Ca pasIpelereHn
paBHOMEPHO B cTpaHarta. Hakbre e mma Hemoc-
THUT, @ Ha OPYTY MeCTa U3JIUIIBK OT U3IIBJIHUTE-
. ToBa, KaKTO ¥ OrpaHMYaBaHETO Ha KOMIIETeH-
LIUUTE VIM CaMO B OIIpelelieH ChIebeH parioH Iie
OTpaHMYM 3alUTaTa Ha M3IPABHMS B3UCKATel,
TBI KaTO MIMYIIIECTBEHNTE IIpaBa Ha ITHXHUKA
YeCcTO ca pasIpelelieHN BbpXy LislaTa TEePUTO-
pust. Heobxonmumo e obade 6bp30 1 cripaBeyMBoO
Ia bpaaT ypeneHu orpoMHMs bpovt BUCSIIN [ieT1a,
C OITIe[l OCUTYPSIBAHETO HA paBeH CTapT Ha [IBeTe
cycTeMy Ipy HoBUTe ycitoBusl. OCBEH TOBa, Ipak-
TMKAaTa [I0Ka3Ba, Ye HaJIMIMeTO Ha KOHKYPEeHIIS
MOTVBMpa B IO-TOJSIMA CTelleH KadecTBeHaTa
paboTa, KaKTO ¥ BB3MOXHOCTTA 3a IIO-TOJISIMA
crieryanm3anys ¥ MOOXOMIa OpTaHM3alys Ha
paborara u basaTa maHHM Ha YaCTHUTE ChIeOHMU
VBITBITHUTEIN.

Hapen c ToBa, Moxe 1a ce mperoprua B bbelie
Ila ce IPeIBUIN YacTeH ChbIebeH M3ITBIIHNUTEN [1a



elegaeinterConsult News

LIVE ISSUE

less expensive and faster enforcement. This is also
a way to substantial improvement of the general
investment climate in this country.

OPINIONS

Appeal of Judgements to Open Bankruptcy
Proceedings
[van Markov

The dynamism of business life in
this country has brought about a
natural growth of court practices
in bankruptcy proceedings. The
initial phase of these proceedings
isactionableby nature and itends
/ with the ruling of a judgement
on the opening of bankruptcy proceedings under
Art. 630 of the Commercial Code (CC).

The law reads that this judgement rules as res ju-
dicata on the insolvency of the debtor and its com-
mencement date; it is binding on all parties and
subject to registration in the Commercial Register,
as well as to promulgation in The Official Gazette,
after which the seven-day time limit for appeal
starts.
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OBIIe M IOpMAMYECcKO JIMIle, KOETO MOXe Tla OCH-
rypu 1mo-gobpa opranmusaiys, basa maHHM U Ta-
paHIM CBBpP3aHM C OTTOBOpHOCTTa. He busa ma
ce 3abpaBs, Ue IIpU IPUHYIUTETHOTO MU3IIBIIHE-
HIe ce Kacae 3a De3CITOpHU B3eMaHUs Hall-9eCTo
IIPUCHIEeHM OT Cha U TOBa HaJlara ypes3 Tasu cIle-
nyduIHa CUCTeMa Jla ce OCUTYPM e[JHa IO-IThJIHa
3ammuTa Ha TOOpOChBECTHNTE KpeIUTOPH.

[IpnemaHeTo Ha 3aKOHa De3CIOPHO e Kpadka
B IIpaBIJIHaTa IIOCOKa 3a yBelMdyaBaHe oOIraTa
epeKTUMBHOCT Ha U3II'bIHUTEIHNS IIpoIiec.

ToBa 111e moBeme u mo momobpsBaHe Ha baHKOBUTE
YCITOBIS 38 KpeOUTH, KaTo I1e ce M30berHar mpeKo-
mepHuTe obesnevenus. [lle ce Hamanm BBTper-
HaTa 3aJJTHXHUIOCT Ha ThPTOBCKUTE Apy>KecTBa
U IIle ce yBeImdJaT IPUXOONUTe BBB PucKa KaTo
peanM3anydTa Ha IIpaBaTa Iile e II0-eBTMHA U II0-
obpsa. [1o TO3M HaUMH CHIIECTBEHO IIIe Ce ITOI00-
P¥ ¥ OBIIVSI MHBECTUIIMIOHEH KIIMIMAT B CTpaHaTa.

MHEHUA

Ob>xanBaHe Ha pellIeHNeTO 3a OTKPMBaHe Ha
MPONM3BOICTBO IO HECHCTOSITETHOCT
Wban Mapkob

IMHaMmmMKaTa Ha CTOIAHCKMS XXMBOT Y HacC JoBee
IO ecTeCTBeH ITBT 10 HapacTBallla MpaKTMKa Ha
ChAWIMIIaTa OPU IIPOM3BOICTBATa IO HECHCTO-
arenHocT. [IbpBaTa ¢asza Ha Te3u IPOU3BOICTBA,
MMallIa 110 eCTeCTBOTO CU MCKOB XapaKTep, IPUK-
JIIOUBA C IIOCTAaHOBSIBAaHETO Ha pellleHne 3a OTKPU-
BaHe Ha IPOM3BOIICTBOTO II0 HEChCTOSITETTHOCT 10
ur1. 630 ot Teprosckud 3akoH (T3).

3aKOHBT IIOCTAHOBSIBA, Ye TOBa pellleHre ypexaa
CbC C/JIa Ha NPUCHIEHO Hello BBIIpOoca 3a Halu-
YreTo Ha HeIUIATeXOCIOCODHOCT Ha MITHXHIKA
¥ 3a HellHaTa HadaJlHa JaTa, 4e TO IIeICTBYBa 110
OTHOIIIEHNE Ha BCUYKM, TIOIJIEXN Ha BIOUCBAHE B
TeproBckud perncTbp, KaKTo U Ha ObDHapoIBaHe B
,JbpXaBeH BeCTHMK, OT KOUTO MOMEHT 3aIlo4-
Ba Jla Teue 7-THEBHUSIT CPOK 3a ObXKaBaHe.
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In the context of the explicit legal provisions, there
is no doubt that the judgement under Art. 630 CC
is binding on the parties to the bankruptcy pro-
ceedings opened under Art. 625 et seq. of the Com-
mercial Code, as well as on the parties which have
not taken part in the first-instance proceedings,
typically creditors.

Therefore one may raise the question as to the
scope of persons entitled to serve an appeal against
the judgement under Art. 630 CC and whether a
creditor who did not take part in the first-instance
proceedings would fall within this scope.

Court practices tend to accept in an increasingly
convincing manner that, given the specific nature
of bankruptcy proceedings, the judgements under
Art. 630 CC are subject to cassation appeal only in
accordance with the rules set out in Chapter 19a of
the Civil Procedure Code (CPC). Pursuant to the
general CPC rules, the right to serve a cassation
appeal is granted only to the party which partici-
pated in the proceedings prior to the ruling of the
attacked judgement. The Commercial Code does
not contain any explicit rule to grant the right to
appeal to a party which did not take part in the
first-instance proceedings. Conversely, the provi-
sions of Art. 629, para 3 CC introduce a preclusive
time limit up to the end of the first session of the
case on the adjoining of new creditors.

Thus entitled to serve a cassation appeal against
the judgement under Art. 630 CC are only the per-
sons who served the petition in bankruptcy, the
debtor and the creditors adjoined under the terms
and conditions and within the time limits under
Art. 629 CC.

A creditor who has missed the preclusive time
limits for adjoining will not have the procedural
capacity of a party to the bankruptcy proceedings
and therefore should not be legitimized to seek
remedy through a cassation appeal.

The opposite option should create the potential
possibility for the judgement under Art. 630 CC
and, for that matter, all the bankruptcy proceed-
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C orneq Ha M3PUYHNTE 3aKOHOBM pasropendu He
MOXe Ja MMa CbMHEHMe, Ue pelleHneTo MO Yl
630 ot T3 mericTByBa KaKToO 3a CTpaHUTE, KOHCTH-
TyMpaHU OPY OTKPMBAHETO Ha IIPOU3BOICTBOTO
II0 HECBCTOSITEITHOCT II0 pefa Ha Wi. 625 1 c1. OT
T3, Taka u 10 OTHOIIIEHME Ha Hey4JacTBYBajuTe
B I'bPBOMHCTAHIMOHHOTO MPOM3BOLICTBO JIMIIA,
HaM-4eCTo KpenuTOpu.

ITpu ToBa MONOXeHMe ce ITOCTaBsI BbIIPOCHT KaK'bB
€ KpBI'bT Ha JIMIlaTa, MMAIIY IIpaBo Ha obXaBa-
He Ha pemeHreTto 1o wi. 630 ot T3 1 nonaga
B TO3M KP'bI' KpeIUTOPHT, KOWTO He € ydacTBall B
II'bPBOMHCTAHIIMOHHOTO IIPOU3BOICTBO?

CpnebHaTa mpakTuKa Bce IIO-yDemeHO Ipuema,
ue mpenBun ocobeHMSI XapaKTep Ha ChbIeOHOTO
MIPOM3BOACTBO O HECBCTOSTENTHOCT, pellleHnsITa
o wi. 630 or T3 mommnexar Ha KacaIMOHHO 00-
XaJiBaHe eIVHCTBEHO CPODOpA3HO IIpaBMiIaTa Ha
InaBa lleBeTHaneceta ,a” or Ipaxmanckus mpo-
necyasteH kogekc (I'TIK). CrrimacuHo obmmre mpa-
Bwia Ha ITIK HOocuTenaT Ha mpaBO Ha Kacalu-
OHHO ObXKaJlBaHe € caMO CTpaHaTa, yJacTBaljla B
IIPOM3BOICTBOTO JI0 IIOCTAHOBSBaHe Ha ObXasiBa-
HOTO perieHne. T3 He chAbpPXa U3pUYHA HOPMA,
IIpemOoCTaBsIIa IIPaBO Ha KacCaIlMOHHO ObXKasiBa-
He Ha Hey4JacTByBajla B ITbPBOMHCTaHIIMOHHOTO
IpoM3BOIACTBO cTpaHa. ObpaTHo, pasmopenbara
Ha w1.629, an.3 ot T3 BpBeXa mMpeKITy3MBeH CPOK
IO OPUKIIIOYBaHe Ha ITbPBOTO 3acefaHue II0 Je-
JI0TO 3a IIpUChedMHsIBaHe Ha HOBY KPeIUTOP.

Taka emuHCTBeHO yMIIaTa, KOUTO Ca HOHAIM MOJI-
baTa 3a obgBsIBaHETO Ha IUTHXHMKA B HECHCTOS-
TeITHOCT, IITBXHMUK'BT ¥ IPUCHeIVHIINTE ce Kpe-
OUTOPM MO pefa U B cpoka Ha wil. 629 ot T3, umar
IIpaBO Ha KacaIIOHHO ObXajIBaHe Ha peIleHNeTO
o w630 ot T3.

Kpenurop, mpomycHan mpeKkiy3uBHUS CPOK 3a
IpUChbenVHIBaHe, He IIpUTeXaBa IIPOIeCyaTHOTO
Ka4eCTBO Ha CTpaHa B IIPOVU3BOICTBOTO I10 HECHC-
TOSITEJTHOCT M IIOpany TOBa He CJIefiBa 1A € JIeTU-
TUMMPAH [1a THPCU IIpaBHA 3aKpwia Ha CBOETO
[IpefoIaraemo IIpaBo II0 IIBTS Ha KacalyIOHHO-
TO ObXaJIBaHe.
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ings to be blocked for an indefinite period of time
by the action of persons who failed to exercise
their rights under Art. 629, para 3 CC and whose
claims were not examined in the process develop-
ing under the rules of Art. 625 et seq. of the Com-
mercial Code. It is inadmissible for a hypothetical
subjective right which was never examined by the
first-instance court to be added to the subject of
examination by the controlling court through the
appeal of a judgement by a person who is not a
party and did not take part in the first-instance
proceedings. It is inadmissible to allow the appeal
phase to cover a new subject, a new debt which
the controlling court is to establish for the first
time in terms of relevance and grounds, without
having been examined by the first-instance court.

Ad argumentum of the more powerful grounds,
one should assume that since there exist preclu-
sive time limits for adjoining to the proceedings
in the first phase, this is even more relevant to the
preclusion of the possibility to exercise the proce-
dural right to appeal for persons who did not ini-
tiate or did not join the bankruptcy proceedings
within the time limits set out expressly in Art. 629,
para 3 CC.

These provisions comply with the spirit and the
meaning of the business bankruptcy institution. In
the aspiration to achieve certainty in business life
and to prevent clashes and complications, the law-
maker has introduced a number of procedural so-
lutions in the case of business bankruptcy, which
make it different from the general civil procedural
law. For instance, the summoning and notification
of creditors with regard to the major acts of the
bankruptcy court are carried out through prom-
ulgation in The Official Gazette or even through
their entry into a special book, while the general
administration of justice under the CPC allows
this only by way of exception. It is with a view to
the speed and security in the business bankruptcy
institution that the law-maker has adopted the
procedural provisions of Art. 629, para 3 CC. It
is a way to limit the opportunities for acquiring
the procedural capacity of a party and for exercis-
ing the procedural rights to file objections and to

S

July 2005

MHEHUA

[TpoTuBHOTO OM CH3HANIO ITOTEHIMATIHA BB3MOX-
HOCT peterneTo 1o wi. 630 T3, a ¢ ToBa u 11510-
TO IIPOM3BOACTBO IO HECBCTOSITEIHOCT, Ia ObIaT
OrToKMpaHM 3a HeoIpeereHO Bpeme OT HeVICTBUSI
Ha JIMIla, KOMTO He ca YIPaXHWIM IIpaBaTa CU
no ui. 629, an. 3 or T3 u unuTo NpeTeHIMN He
ca buu mpenmeT Ha pasIiiexgaHe B paMKUTe Ha
Ipolieca, pasBuBalll ce 110 IpaBWIaTa Ha WI. 625 n
o1 T3. HemomycTumo e 1o mers Ha obXaiBaHeTo
Ha egHO ChHebHO pellleHNe OT JMIle, KOeTO He e
CTpaHa I He e y4acTBYBaJIO B ITbPBOMHCTAHIIVIOH-
HOTO pasIfiexxIlaHe Ha [IeJIOTO, Jla ce IOIThiIBa 3a
pasriiexxaaHe OT KOHTPOIMPAIIs Cbl, eIHO IIper-
rojlaraeMo Cy0eKTMBHO IPaBo, KOETO M3001I10 He
e OmI0 mpenmeT Ha pasmiexpgaHe OT ITbPBOVHC-
TaHIMOHHNUY cbI. Hemomyctumo e BBB ¢aszara
Ha ob>XXariBaHe Ha peIleHNeTo [1a ce BbBeX/1a HOB
IpeIMeT, HOBO 3adbiKeHle, YMITO U3MCKYeMOCT
U OCHOBaHMe J1a Ce YCTaHOBIBAT 3a I'bPBU II'BT OT
KOHTPOJIMpaIIys ChIl, be3 mpeny ToBa fa ca bumm
InpenmMeT Ha pasIiiexkIaHe OT I'bpBOMHCTaHIIMOH-
HIUS CBI,

ITo aprymeHT OT MO-CMJIHOTO OCHOBaHMe CleBa
Ja ce mpueme, de cjIef, KaTo e Hajulle IIPeKITy3u-
BeH CPOK 3a IpUCheIMHIBaHe B IIPOU3BOACTBOTO
B I'bpBaTa My ¢asa, TO B OlIlle IO-TOJISIMa CTeIleH
TOBa Ce OTHACY 3a IPEKITyIMpPaHeTO Ha Bb3MOX-
HOCTTa Ja ce yHIpaXHsBa IIPpOLeCyaIHOTO IIPaBo
Ha ob>XajBaHe Ha CBIEOHOTO pellleHMe OT JInIia,
KOMUTO He Cca VHULIMMPAJIV UJIM He ca ce IIPpUCheIu-
HWIN KbM ITPOM3BOICTBOTO IO HECHCTOSITEITHOCT
B U3PUYHO yKasaHus B Wil 629, an. 3 ot T3 cpoxk.

PasrnexpmanaTa pasnopenba e B CbOTBETCTBUE C
oyxa M CMHUCBJIa Ha MHCTUTyTa Ha ThpProBCcKaTa
HeCchbCTOATeNTHOCT. CTpemerniku ce Kbm ITOCTU-
TaHeTO Ha CUTYPHOCT Ha TBPIOBCKUSI ODOPOT U
HpenrasBaHeTo My OT CBTPEeCeHNS U YCITOXKHEeHNS,
3aKOHOJATENSIT e Bb3Ipuesl B MHCTUTYTa Ha Thp-
rOBCKaTa HeChCTOITEITHOCT peluila IIPOLeCyaIHn
pelleHs], KOUTO IO pasinJyaBaT OT Bb3IpUeTUTe
B ODIIIOTO IpakIaHCKO IIpollecyanHo mpaso. Taka
HalIpymep, NPU30BaBaHETO U YBEIOMSIBAHETO
Ha KpegUTOpUTe 3a BaXXHUTe aKTOBe Ha Chaa IO
HEChCTOSITEITHOCTTa B ODIIMS CITydait ce U3BBp-
IIBa Upe3 obHaponsaHe B , IbpXaBeH BeCTHMK
VI TOPU Ypes BIMCBAaHETO MM B HapO4YHa KHU-



elegaeinterConsult News

OPINIONS

present evidence in writing to the time when the
first court session of a case opened at a creditor’s
petition is over.

The introduction of these legislative solutions is
justified with the fact that a creditor who is a trad-
er should make greater effort to protect and exer-
cise his rights than an ordinary civil law subject
precisely because he is a trader. Generally, traders
assume greater risks in their activities than per-
sons who do not possess the capacity of a trader.

In the course of bankruptcy proceedings, the law-
maker has taken care of the rights of subjects who
are not traders (the State and employees) in oth-
er ways. For instance, the ex officio principle has
been introduced with regard to the entry of their
accounts receivable on the list of claims (Art. 687
CCQ). Public receivables are protected also by other
specific legal mechanisms, e.g. the obligation to
notify the tax administration and the Public Debts
Collection Agency prior to the opening of bank-
ruptcy proceedings.

The meeting of the requirement for secure and
fast bankruptcy proceedings rules out the inter-
pretation of the provisions of Art. 630, para 3 CC
and Art. 633 CC to the effect that an unlimited
range of legal subjects claiming to be creditors of
the debtor could be entitled to attack the judge-
ment on the opening of the proceedings. Such an
interpretation contravenes the evolution of legis-
lative solutions aimed at speeding up bankruptcy
proceedings and ensuring their greater stability
and predictability because the provisions of Art.
633 date back to the time of the adoption of Part IV
of the Commercial Code (1994), while the provi-
sions of Art. 629, para 3 were enacted much later
(2000). Furthermore, the provisions on the com-
mencement of the time limit for appeal (the date
of promulgation in The Official Gazette) do not can-
cel the application of the CPC principle of grant-
ing the right to appeal only to the parties to the
litigation (Art. 621 CC).

All these arguments lead to the conclusion that
any cassation appeal served by a creditor who
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ra, JOKaTo B 0b1ioTo cpmonponssoncTso mo ITIK
TOBa e M3KIIoYeHue. VIMeHHO ¢ ornen ObpsuHa-
Ta ¥ CUTYPHOCTTa B MHCTUTyTa Ha ThPTOBCKAaTa
HeCBhCTOSITeJIHOCT, 3aKOHOAATEJIIT e Bb3IIpuel U
IpoliecyaiHaTta pasmnopenba Ha wi. 629, an. 3 ot
T3. Ypes Hed ce orpanmyaBaT Bb3MOXHOCTUTE 3a
IpuUIobyBaHe IIPOIleCcyaTHOTO Ka4ecTBO Ha CTpa-
Ha, KaKTO U 3a YIpaXHIBaHe Ha MPOLeCyaIHN
IIpaBa 3a IpesBgaBaHe Ha Bb3pakeHus U Mpesc-
TaBgHe Ha MMCMEHN JOKa3aTeJICTBa, 10 MOMEHTa
Ha INPUKIIOYBaHe Ha I'bPBOTO 3aceflaHue o je-
10TO, 0bpazyBaHO 10 MoIba Ha KPeIUTOop.

BbsnprnemaneTo Ha ropHUTe 3aKOHOIATEIIHA pe-
IIIeHNd e oIpaBIaHo IOpaayu TOBa, Ye eIyH Kpe-
IATOp — ThpTOBel] cjlefiBa Jla Iojiara Mo-ToJsima
rpymXa OT IpyXaTa Ha ODMKHOBEHMS IpakKIaHC-
KOIIpaBeH CybeKT mpy 3aImTa 1 peanmsypaHe Ha
IpaBaTa CM, MMeHHO IIOpaay KadecTBOTO CM Ha
Thprosell. [loHadano ThproBelsr moema IMo-To-
JIM PUCK B JIEMHOCTTA CM OT JIMIlaTa, KOUTO He-
MaT ToBa Ka4ecTBO.

B mponsBoncTBOTO IO HECHCTOSITETHOCT 3aKOHO-
IaTeIIsIT ce e TIOTPYDKIAI [1a 3alllNT IpaBaTa Ha Cy-
bekTUTe-HETHPIroBIIM (IIbpXaBaTa, pabOTHUITE
U CIyXUTeNnTe) 1o Apyru Haumau. Hampumep,
BBBEIEHO € CIIY>KeDHOTO Haydajlo IpY BIVMCBaHE
Ha B3eMaHMITa MM B COUCHKA Ha IpelsdBeHNUTe
B3emaHud (wi. 687 T3). IIbp>xaBHUTe B3eMaHMs ca
3aIUTEHN U C OPYTH CIenMPUIHYN IIPaBHU MeXa-
HI3MM, HaIIpMMep 3aIbIDKeHMe 3a yBeqoMIBaHe
Ha JaHbYHATa aJMUHUCTpanysd U ATeHIUSITa 3a
Ibp>KaBHM B3eMaHUS IIpeay 3allouyBaHe Ha IIPoO-
M3BOICTBOTO IO HECHCTOSITETHOCT.

CpobpassaBaHeTO C M3MUCKBAaHETO 3a CUTYPHO U
OBP30 MPOM3BOICTBO II0 HECHCTOSITETHOCT M3K-
JIIOYBA THIKYBaHETO Ha pasnopenbara Ha wi. 630,
an. 3 ot T3, kakTo 1 Tasm Ha wiI. 633 or T3 B cMu-
CBbJI, Ue e IaJieHO MpaBO Ha HeOrpaHU4eH KPbr
IIpaBHM CybeKTI, KOUTO TBBPHAIT e ca KpemuTo-
P¥ Ha IJTHXHMKA, TTa 0b6XarBaT perieHneTo 3a OT-
KpMBaHe Ha IpOoM3BOACTBOTO. TakoBa THIKyBaHe
e B IPOTMBOpeYle I C eBOMIIOLMSITa Ha 3aKOHO/Ia-
TeJIHUTe pellleHNs, HacOYeHM K'bM yCKOpsIBaHe Ha
MPOM3BOACTBOTO IO HECBHCTOSTETHOCT M OCUTY-
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did not take part in the first-instance proceedings
should be dropped as procedurally inadmissible.

EU LAW

The Preliminary Ruling of the European Court
of Justice
Radoslav Iondrov

The accession of the Republic
of Bulgaria to the EU will have
an impact on the activities of
various government institutions
and on the legal status of all per-
sons in their contact with a new
. legal system which will prevail
over the domestic legal order that is familiar to
them. Therefore all legal means and institutions
guaranteeing the interests of persons will acquire
particular importance in this dynamic and rapidly
developing legal environment.

A decisive role in the whole process of applica-
tion of the binding acts of the EU institutions will
be played by the “preliminary ruling” of the Eu-
ropean Court of Justice (ECJ). The preliminary
ruling is a way to ensure lawful enforcement and
interpretation of the major EU acts (primary and
secondary legislation). However, in order to guar-
antee the practical implementation of the prelimi-
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psiBaHe Ha IIO-TOJIIMA CTAOWIITHOCT ¥ IIpeIBUON-
MOCT Ha TOBa IIPOMU3BOACTBO, 3aIlI0TO TEKCTHT Ha
uil. 633 T3 e OT MOMeHTa Ha ITpMeMaHeTO Ha 9acT
IV Ha T3 (1994 1.), mokaTo pasmopenbarta Ha 4l
629, an. 3 e mpueTa MHOTO ITO-K'bCHO - ITpe3 2000 .
OcBeH TOBa, pasnopenbdara, ¢ KOSITO ce OIpeess
OT KOV MOMEHT Tede CPOKET 3a obxkayBaHe (06-
HapopgBaHeToO B, [Ibp>kaBeH BeCTHUK ") He OTMeHS
npuioxenneTo Ha Bu3upuerys B I'TIK mpuHImn
OTHOCHO MPaBOTO CaMO Ha CTpaHUTe B IIpolieca
Ia obxarnsar cbIebHOTO perrenne (wi. 621 T3).

3noxeHnTe apryMeHTH HajlaraT U3BOJa, Je BCs-
Ka KacallMOHHa Xajiba, ImoageHa OT HeydacTBall
B I'BPBOMHCTAHIIMOHHOTO IPOU3BOICTBO Kpenu-
TOp, bU CcrtemBano ma bbe ocTaBeHa be3 pasriiex-
IaHe, KaTo IIPOIeCyaIHO HeIOIyCTUMA.

EBPOMENCKO NPABO

IMpeoanumMatHOTO 3aK/TIOYeHNe Ha
Espomnerickus cp,
Pagocaab Vlongpob

INpuemaneto Ha Pentybrmka benrapusa B EC 1ie ped-
JIEKTHpPa, KaKTO BBPXY HEMHOCTTa Ha PasIMIHUTE
IObPXXaBHM OpraHy, Taka ¥ BbpPXYy IIPaBHOTO buTue
Ha BCUUKM JIMIIA B JOMMPA MM C eIHa HOBa IIpaB-
Ha CUCTeMa, KOITO Ie QYHKIIMOHMpPA C IPeIVIMCT-
BO IIpeJ] ITO3HATHUS MM Bede CODCTBEeH IIpaBeH peq.
Eto 3a1m1o0 B Ta3u nuHaMmyHa 1 6bp30 pa3BUBaIla ce
IIpaBHA Cpelia OT OCODEHO 3HaUeHye I11e O'bIaT BCUY-
KV OHe3M IIPaBHY CPEICTBa U MHCTUTYTH, KOUTO IIie
rapaHTMpaT MHTepeca Ha JIuIiaTa.

PertaBartia porg B Iemsl IIpoIiec II0 IpujiaraHe Ha
IIPaBHOOOBBP3BAIlITe AKTOBE HA MHCTUTYIMMATE Ha
EC mma , mpetonymansoTo 3axmoderne” Ha Cbaa Ha
epporterickuTe obHocTy (Chmsr). IpetonuimanHoTo
3aKITIIOYEeHIIe TIPeNICTaBIIIBa CIIOCOD 3a OCUTypsIBaHe Ha
IIpaBOMEpPHO IIpaBoIpMIaraHe 1 ThIKyBaHe Ha OCHOB-
HuTe akToBe Ha EC (IBpBUYHO M BTOPMYHO IIPABO).
3a ma moxe Ha ce rapaHTMpa obade IIPAKTUUECKOTO
MIPWIOXKEHVe Ha IPeIOOVIMAIHOTO 3aKIIOUeHIe, BCs-
Ka IbpXXaBa-wieHKa CjlefBa 3aKOHOIATEIHO [a ype-
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nary ruling, each Member State has to regulate in
its legislation whether each national court will be
entitled to send a question to the ECJ or whether
these powers will be granted only to courts acting
as last-instance courts. Regardless of the choice,
the request for a preliminary ruling will be just
an option rather than an obligation of the national
court to ask the ECJ where it has doubts as to the
correct interpretation and application of the acquis
communautaire.

For example, Austria, Belgium, Finland, Germa-
ny, Greece, Italy, Luxembourg, the Netherlands,
Portugal and Sweden allow the EC]J jurisdiction to
all national courts, while Spain provides this op-
tion for the preliminary ruling to be used only by
courts administering justice as the last instance.

Within the purview of its powers, the ECJ has the
powers to rule on the validity of the acts of the
EU institutions. In this connection, national courts
(even those whose acts are subject to further ap-
peal) have to refer a question as to the validity of
a Community act to the ECJ, attaching their rea-
sons, where the issue of the validity of an act has
been raised. The form of the referral has to com-
ply with the procedural requirements of the do-
mestic laws in each Member State (e.g. the form in
writing with the relevant requisites). Pending the
EC]J ruling, the national court will stay the pro-
ceedings and renew them upon reception of the
preliminary ruling. The proceedings before the
ECJ in Luxembourg are free of charge.

In the process of administering justice, which will
undoubtedly incorporate the “preliminary rul-
ing institution” after Bulgaria’s full membership
of the EU, national courts will have to observe a
number of principles, the major ones of which will
require national courts to:

1. apply the acquis communautaire as part of the do-
mestic law rather than an “external body of law”;

2. take into consideration the fact that the acquis
communautaire will prevail over the domestic
legislation. The domestic legislation and the
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EBPOMENCKO MPABO

IV, Jaj Ile Jafe MpaBoO Ha BCeKM HalMOHAJIeH Chbl
na orapasy muTase 0o Cboa, WM TOBa IIPaBOMOILIIE
e ObIe IpenoCcTaBeHO CamoO Ha ChOVWINIIQA, KOUTO
IeVICTBAT KaTo IIodienqHa nHcTaHims. Ho He3aBucmo
OT HalIpaBeHVsI M300p, VICKAHeTO 3a IIPeIoCcTaBsIHe Ha
HpeloNMIIMaIHO 3aKJII0YeHle 3a HallYIOHaJIHIS ChI, I11e
6blIe emHa Bb3MOXHOCT, a He 3aIb/DKEeHMe [1a ce OTHece
c mrraHe 1o ChJia, KOraTo ce CbMH¢IBa B IIPaBMIIHOCTTa
Ha THIKyBaHeTO U IpuaraHeTo Ha Irpasoto Ha EC.

3a cpaBrenue Hanpumep benrma, Iepmanms, Xo-
naanud, Asctpus, JTiokcembypr, Mramud, ITopryra-
s, Topuna, Quenasnys, [serys ca momnycHamm
opucoukiyara Ha Cbaoa fa ce pasmpocTpe BbpPXy
BCUMYKM HAIIMOHAJIHMA ChOymia, nokaro Vcranma e
HnpeaByIMIa Bb3MOXHOCTTa IIpoLeflypaTa 10 mpe-
IOoCTaBsiHe Ha IIPelofIMINAaIHO 3aKiIodyeHne a bbie
M3MOJI3BaHa Camo OT ChOWIIMINA, ITpaBOIIpIMIaramiu
KaTo IIOCJIeIHa MHCTaHIT.

C orneq Ha mpeOCTaBeHNTE MY ITPAaBOMOIINST ChIIBT
JMaIIPaBOTO Ja Ce MPOM3HACsS OTHOCHO BaJIMIHOCTTa
Ha akToBeTe Ha mHcTUTYyMMTe Ha EC. B Tasu Bpb3-
Ka HaIYIOHAJIHNATE CHhIVINIIA — TOPY OHE3M, UNUTO
aKTOBe ITOJJIeXAT Ollle Ha ObXasBaHe — B CIIydart, 9e
MIOBANWTHAT BBIIPOC OTHOCHO BaIMIHOCTTA Ha aKT
Ha 0obIIHOCTTa, TpsibBa f1a ro oTHecaT 7o Chla, KaTo
MIOIKPETISIT CBOETO IUTaHe CbC ChOTBETHUTE MOTHU-
Bu. Popmara, B KodTO TOBa CiIeBa f1a Gblie CTOPEHO
e ChoDpasHO IMpollecyalHNUTe M3VMCKBaHUSI Ha BBI-
PEITHOTO MPaBo 3a BCIKa OT/IeNHa JbpXaBa-WIeHKa
(Hamp. mucmeHa popma M CbOTBETHU PEKBUBUTH).
o mpomsHacaHeTo Ha EBponerickms cba, HallyOHaI-
HUSIT COMPa BUCIIIIOTO IpeJ] Hero Mpou3BOICTBOTO,
KaTo ro B30OHOBSIBA €JIBa CIIef] IToTyYaBaHe Ha Ipe-
IOIMITNATTHOTO 3aKmoueHne. ITporenypa npen cba
B JTiokcemOypr e besraTHa.

B mporieca Ha ImpaBonpmiiaraHe, 9acT OT KOUTO besc-
MIOPHO IIIe CTaHe ¥ MHCTUTYTHT Ha “MpefoguIaIHO-
TO 3aKJII04eHne” crief], ITbJIHOIPaBHOTO YWIEHCTBO Ha
beirapua B EC, HarmoHanHNUTe ChOymMINa ITie Tpsib-
Ba fa cpOIIOnaBaT peamiia IPWHINIIN, TI0-BaXKHUTE
OT KOMTO M3UCKBAT HallVIOHAJIHATE ChIVIINIIA:

1. ma mputarar acquis communataire (tipasoto Ha EC)
KaTo 4acT OT BBIPELIHO, a He KaTo “uy>kno” mpaso;
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Community law will be applied in parallel in
the effort to find a lawful solution to each legal
case and the latter will prevail in case of con-
flict;

3. apply the acquis communautaire, while observ-
ing the procedural requirements set out in the
domestic legislation of each Member State;

4. be consistent in the application of the acquis
communautaire;

5. apply the “preliminary ruling institution” as a
means of cooperation with the European Court
of Justice, on the one hand, and as a means of
ensuring uniform interpretation and avoiding
contradictory application of the acquis commu-
nautaire, on the other hand;

6. apply the acquis communautaire in accordance
with the relevant procedural provisions of the
domestic legislation, which should be as fa-
vourable as the procedures applicable to the
substantive provisions of the domestic legisla-
tion;

7. ensure the application of the procedural pro-
visions in civil cases for the protection of in-
fringed rights of persons ensuing from Com-
munity acts.

The right to preliminary ruling, together with the
whole set of powers and responsibilities which
national courts currently have, confirms the deci-
sive role to be played by the judiciary in the future
EU membership of the Republic of Bulgaria. The
strengthening of the capacity of national courts,
however, will imply knowledge of both the acquis
communautaire and the set of techniques which en-
sure its proper interpretation and application, in-
cluding the preliminary ruling as a felicitous and
functioning technique in the uniform application
of the acquis communautaire.
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2. ma oTuMTaT OOCTOSTENICTBOTO, dYe  aAcquis
communataire 11e Mma IPeOVMCTBO IIpel Hallu-
OHaTHOTO ITpaso. [laparenso 11e ce mpuara Ha-
1MOHAIHOTO U OBIIHOCTHOTO IIPaBO MPY HAMU-
paHeTo Ha IPaBOCHOOPA3HO pellleHre Ha BCEKM
IOpUOMYecK Kasyc, KaTo Ipy KOIMU3US IOoCIIel-

HOTO 111e b'bJie C IPenyMCTBO;

3. ma mpwiaraT acquis communataire, KaTo cliasBaTr
IIpolieCcyajlHUTe W3JMCKBAHN, YCTAaHOBEHU BBHB
BBTPEIIHOTO IIpaBo Ha BCIKa I'bpXaBa-WIeHKa;

4. ma bbHaT HOCTeNOBaTeNIHM B IIpWJIaraHeTO Ha
acquis communataire;

5. ma mpubsarsar mo MHCTUTYTA Ha “Iperomuiyari-
HOTO 3aKJII0UeHMe” KaTo CPelCTBO 3a CBTPyIHU-
decTBO ¢ EBponerickus cbl, OT egHa cTpaHa 1 OT
IOpyra — KaTo Crocob 3a ocurypsiBaHe Ha eqVHHO
TBJIKyBaHe ! M30sIrBaHe Ha IPOTUBOPEYMBO IIPU-
JlaraHe Ha acquis communataire;

6. Ia Impwiarat acquis communataire CeObpasHO Cb-
OTBETHUTe 3a maTepusTa IIpoliecyalHyt HOPMU
Ha BBTPEIIHOTO MpaBo, KOUTO Aa ObHaT CHIIO
TOJIKOBA OraronmpuaTHM, KaKTO IPOIEHypUTe,
NPUIIOXKVMI 38 MaTepuaJIHUTe HOPMU Ha BBI-
PeIIHOTO IIPaBo;

7. Oa OCUrypsT NpujlaraHeTo Ha IIPOLeCyaIHn HOp-
MU TIO TPa>KIaHCKY [Iefla 3a 3alTa Ha Hapylile-
HU IIpaBa Ha JIAIIATa, IPOM3TUYAIIN OT aKTOBE
Ha obIITHOCTTA.

[IpaBoTo Ha IpeAUIMAIHO 3aKIIIOUeHNe, 3aeIHO C
IIsU1aTa ChBKYITHOCT OT IIPaBOMOIIVSI I OTTOBOPHOC-
T, KOUTO TIOHACTOSIIIIEM MMaT HalMOHATHUTe ChIU-
TIMITA, TIOTBBPXKIIaBaT pelllaBalliaTa posisi, KOSITO I1ie
UTpadT IIpaBopasmaBaTeIHUTe OpTaHU B OBIEIIOTO
wleHcTBO Ha Perybrmka Benrapua B EC. Iosuima-
BaHETO Ha KallallyTeTa Ha HallMOHAJIHUTE ChOVIINIIA
obade IIe TpenIIonara, KakTo IO3HaBaHe Ha acquis
communataire, Taka ¥ Ha BCMMKM CIIOCODM, OCUTYpsIBa-
IV PaBWIHOTO MY ThJIKyBaHe I pujlaraHe, B TOBa
41CII0 U “IpeoaUIMaIHOTO 3aKiouerre” KaTo enuH
OT ymayanTe ¥ GYHKIVMIOHMpAIIM criocobu B yHUH-
LIMPaHOTO MpaBoIIpMIaraHe Ha acquis communataire.
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Nullity of Penalties under Privatization
Agreements
Ilian Beslemeshki

The efforts to ensure fulfill-
ment of the obligations under
future privatization agreements
sometimes lead to penalties
envisaged in the draft agree-
ments, which are hundred times
greater in value than that of the
possible non-performance. Such an approach
could not only dissuade a potential investor but it
would also cast a shade of doubt on the effective
legal protection of public interests in the case of
non-performance.

What should the considerations in applying such
penalties be?

Itis true that Art. 309 of the Commercial Code pro-
vides for the inadmissibility of reducing a penalty
under a business transaction between traders on
grounds of expressiveness (both theory and court
practices, as well as the practices of the Arbitration
Tribunal at the Bulgarian Chamber of Commerce
and Industry point to this conclusion). However,
it is particular important to note that the provi-
sions of the Commercial Code require the transac-
tion to be of business nature and also both parties
to be traders.

But in a privatization agreement one of the parties
is the State represented by the competent author-
ity, i.e. the Privatization Agency. Being a unique
subject of law, although holding competences in
almost all branches of law, the State cannot be
defined as “a trader” within the meaning of the
Commercial Code. This is generally accepted in
the Bulgarian legal doctrine. Scarce as it is, the
judicial practice holds the same opinion (cf. the
judgement dated 28 January 2003 under Civil
Case No. 2003/2002 of the Sofia Court of Appel,
Civil Law Division, Panel No. 1, which refers to
the Municipality of Plovdiv but could be taken
into account by analogy).
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Huimo>xHOCT Ha HEYCTOMKNITE IO
NIPUBATU3AIVOHHN CIEJIKN
Mauan becaemewiku

B cTrpemexa nma ce ocurypm msmrbjiHeHMe Ha 3a-
IOBDKEHUSITa 110 ObHemys NpuUBaTU3AlVIOHEH
IIOrOBOP, B HAKOM CJIy4yau B IIPOEKTOLOroBOpUTE
[0 IIPMBATU3ALVOHHNATE COEIKN Ce IIpenBIDKIaT
HEYCTOVIKM, YMUTO pPasmep HAIXBBPIIS CTOTUIM
OBTY pa3mepa Ha €BEeHTYAJIHOTO HEM3II'bJIHEHO
3agbikenne. TakbB MOAXON, HE CaMO MOXe T1a
paskoyiebae IOTEHIMATIHUS VMHBECTUTOP, HO Ou
MOT'BJI Ja IOCTaBMU II0T], CbMHeHMe 1 epeKTUBHATa
IpaBHa 3alllUTa Ha MHTEpPeCUTe Ha JbpXaBarTa B
CJly4dayt Ha HeU3IT'bJIHEHNE.

KakBo bOu crremBajo ma ce B3eme IIpenBUi, NpU
NpeIBIDKIAHETO Ha Te3) HeYCTOVKM?

Hamncruna, B un. 309 ot T3 e npenBumeHa HemoIryc-
TUMOCT 3a HamaJisiBaHe IIOpamy IIPeKOMEPHOCT
Ha HeyCTOVKa, IB/DKMMa II0 ThProBCKa ClesKa,
CKITIOUeHa MeXJy ThPTOBIM (B TO3M CMUCHI € U
TeopudTa M ChbaebHaTa IpaKTMKa, a U MpaKTH-
kata Ha AC mipu BTTIIT). Ocobeno BaxHO e 1a ce
noguepTae obade, 4e pasnopenbara Ha T3 m3mck-
Ba He caMo cfeliKaTa Jla € ThbproBCcKa, HO U JIBeTe
CTpaHu 110 Hes Jla 6baaT THPTOBIIN.

EnHarta cTpaHa 1o mpuBaTMU3allMOHHUS JOTOBOP,
obaue, e Ibp>XaBaTa, IIPEICTABIIIBAHA OT KOMIIe-
TeHTHUS B ClIy4asl opTaH — ATeHITusITa 110 IIpMBa-
Tu3aryd. [IbpxxaBara, KaTo YHMUKaJIeH CyDeKT Ha
IIPaBOTO, MaKap M Jla IIpUTeXaBa IIPaBOCyDeKT-
HOCT B IIOYTV BCUYKM HpaBHU OTpaciiv, B HUKa-
KBB CJTy4all He MOXe Ja ObIe omperneneHa KaTo
Thprose1i, 1o cmuchbia Ha T3. Tosa e obmiorpmeTo
B OBbirapckara ImpaBHA ITOKTPUHA, KATO MaKap U
M3KIIIOUNTETHO OCKBbIHA, U CbIebHaTa IIpaKTH-
Ka e Ha CBIIIOTO MHeHMe (BX. Hamp. pelleHne OT
28.01.2003 1o Tp. . Ne 2003/2002 ma CAC, I'K, 1-
BU CBbCTaB, KoeTo Busupa ObmuHa [TnoBous, HO
O MOITIO Ta ce B3eMe IIpeIBIAL, ITO AHAJIOT ).

C ormer; Ha TOBa ODBCTOSITETICTBO MOXe fa ce Harl-
paBy 0DOCHOBAH IIpaBeH M3BOJI, Ye 3a HeyCTON-
KUTe, IpeBUIeH B IPUBaTU3aLIMOHEH JIOrOBOP,
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For this reason, one could draw ajustified legal con-
clusion that the provisions of Art. 309 of the Com-
mercial Code are not applicable to the penalties
envisaged under privatization agreements. Hence
these penalties would be subject to the regime set
out in Art. 92 of the Obligations and Contracts Act,
pursuant to which the court seized with the dis-
pute could reduce the amount of the penalty if the
latter is too excessive in comparison to the dam-
age incurred (“expressiveness”) or if the related
obligation has been fulfilled wholly or in part. This
view can already be seen one of the award which
the Arbitration Tribunal at the Bulgarian Chamber
of Commerce and Industry ruled in 2005.

In the case of dispute related to a penalty, its reduc-
tion by the competent court on grounds of expres-
siveness could turn out to be the most beneficial
option for the State. The reason lies in the fact that,
according to court practices, where the amount of
the penalty is flagrantly excessive, it would be de-
clared null and void due to contradiction to “good
morals” (See Judgement No. 173 of 15 April 2004
of the Supreme Court of Cassation under Civil
Case No. 788/2003; Judgement No. 561 of 6 Octo-
ber 2004 of the Supreme Court of Cassation under
Civil Case No. 1885/2003, etc.). In this case, one
possible option would be to have the privatization
agreement continue its operation, while the Post-
privatization Control Agency could only seek its
cancellation and damages under the general terms
and conditions. However, there is another option,
i.e. the court which has declared the penalty clause
null and void might decide that it was of such ma-
terial significance that the parties would have not
entered into the agreement without it and thus de-
clare the whole privatization agreement null and
void. Mutual restitution should be undertaken in
such a case since “anyone who has received some-
thing without any grounds thereof... shall return
it” pursuant to Art. 55 of the Obligations and Con-
tracts Act. It is clear to everybody how such a mu-
tual restitution could work in practice provided
that several years have passed since the entry into
force of the privatization agreement declared null
and void, as well as what complications might
evolve in this case.

Sz
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ui1. 309 ot T3 He Hamupa npwioxeHne. CrregoBa-
TEJTHO, Te3Vl HeYCTOVIKMU IIle O'bIaT IMOIUMHEeHN Ha
pexuma, mpensuaeH B wi. 92 ot 33, criopen Kou-
TO Ce3UPaHUSIT ChC CIIOpa ChI MOXe J1a Hamaju
pasmepa Ha HeyCTOMKaTa, ako Ts e IIpeKajeHo Io-
JMa B CpaBHeHMe C IpeTbpreHnTe Bpenu (“mpe-
KOMepHOCT”) Wi aKo 3a’bIIKEHIEeTO, 3a KOeTo e
HpeIBUIeHa, € UITHJIHEHO M3IISUIO WM OTYaCTH.
ToBa craHOBUIIIE Bede ce 3acTbIBa U OT Apbut-
paxuua cbn npu BTIII, xonTo ce mpomsHece B
roobeH cMuChI B cBoe pertenue ot 2005 1.

I'Ipu criop o OTHOIIIeHNe Ha HeyCcTOMKa HaMaJld-
BaHETO 11 OT KOMIIETeHTHNS Cbl IIOpagy IIpeKo-
MepPHOCT b1 MOTJIO [1a ce OKaXKe ¥ Hall-U3TOTHMIT
BapMaHT 3a IbpXasata. ToBa e Taka, 3aII0TO CIIO-
pen cpuebHaTa IIpakTMKa, KOTaTO pasmephT Ha
IpeIBuUaeHaTa HeyCTOMKa e ¢pallaHTHO IIPeKo-
MepeH, Td ce IIpoIjiacsBa 3a HUIIIOXKHA, Opanan
nmpoTuBopeune ¢ “nobpure HpaBu” (B TO3M CMU-
cbi1 ca p. Ne 173 ot 15.04.2004 ra BKC 1o rp. 1. Ne
788/2003, p. Ne 561 ot 06.10.2004 Ha BKC no rp. 1.
Ne 1885/2003 1 mp). IIpu Tasu xuroresa, eIUHNUIT
Bb3MOXeH BapUaHT Ha pa3BuTue bu byt mpuBatm-
3aIIMOHHUST JOTOBOP J1a IIPOIBIIKM CBOETO Tevic-
TBMe, KaTo 3a ACK ocTaBa camo BB3MOXHOCTTa
Ia IOTBPCU pasBalIHETO MY U ODe3IIleTeHMe 3a
HeusITbJIHeHue 110 o0 pen. CeiriecTByBa oba-
Ue M BB3MOXHOCT CBHIBT, IpOITIaciil KjlaysaTa,
ChIbp>Kallla HeyCTOMKaTa 3a HUIIOXHA Ta Iperie-
HI, 4e T¢I e TOJIIKOBa ChIlleCTBeHa, 4e CTpaHuUTe He
buxa cKmouMIIM TOrOBOpa be3 Hes 1 [1a IpoOrIacu
LieJivs IpMBaTU3alMOHEeH IOTOBOP 3a HUIIOXEH.
B Tak®BB ciTyuarn bu crreqBaio ga ce IpUCTBIIN KbM
B3aIMHA PECTUTYIINS, ThI KaTO ChITIACHO WI. 55
ot 331 , KOMTO e IOTyYwI Helrlo be3 OCHOBaHIe
......... e IITbXeH 11a ro BbpHe”. Ha Bcuruku e sicHO
TOKOJIKO € Bb3MOXHa Ha IpaKTHKa ellHa TaKaBa
B3aMMHa pPeCTUTYILMS, Py IOTI0XKeHe, Je ca U3-
MMHaJIM HIKOJIKO TOIVHY OT BIIM3aHeTO B Cijla Ha
IIpOITaceHs 3a HUIIIOXKeH ITpUBaTU3allMOHeH 10-
TOBOpP, KaKTO ¥ OO KaKBJ YCIOXHEHMS OV MOTITIO
Ia IoBeJle TOBa pasBUTHe.

3aToBa NpeIBIKIaHeTO Ha pa3yMHM pasmepu Ha
HEYCTOVIKMTe TI0 IPpUBaTU3allIOHHUATE I0TOBOPH,
cboDpaseHM KaKTO C MHTepeca OT U3IThIHEHUETO,
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Therefore, envisaging reasonable amounts of the
penalties under privatization agreements in con-
formity with the interest in the enforcement and
also the actual weight of the respective non-per-
formance would be in the best interests of both
the State and the investor, motivating to a greater
extent the accurate and timely implementation of
privatization agreements.

PROCESS

The Ex Officio Principle
and Res Judicata
Prof. Doncho Hrusanov

The challenging of statutory ad-
ministrative acts, as provided
for in the Constitution of the
Republic of Bulgaria, is a new
procedure within the broader
framework of the administrative
process. Therefore it has evoked
discussions in both the theory and practices of the
Supreme Administrative Court. It has already be-
come clear, at least from the theoretical perspec-
tive, that any individual, any legal entity, any
non-governmental organisation may challenge a
statutory administrative act or some of the pro-
visions therein before the court of law. The Pros-

ecutor General or the Deputy Prosecutor General
at the Supreme Administrative Court may also
challenge acts. It is equally clear that there are no
limitations in time as to this challenge and that no
legal interest has to be proved when the admis-
sibility of the challenge is assessed.

Of course, there still remain many unresolved
problems in practice, mainly due to the contradic-
tory and inconsistent application of the law to the
examination of legal disputes. One of the issues
interpreted differently by the different panels of
the Supreme Administrative Court is the follow-
ing: how many times can a statutory administra-
tive act be challenged? Some five-member pan-
els of the Supreme Administrative Court find it
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TaKa " C IerCTBUTEeJIHATA TeXeCT Ha CbOTBETHOTO
Heun3II'bJIHeHIe, bu buio B HTepec KakKTo Ha I'bp-
>KaBaTa, TaKa ¥ Ha MHBECTUTOPUTE U 61 MOoTUBMK-
PaJ1o B IIO-TOIYIMaA CTEIIEH TOYHOTO M HABpEMEHHO
MBIThJIHEHNME Ha IIpMBaTU3alIVMIOHHUTE NOTOBOPU.

MPOLEC

HPI/IHHI/IH’bT Ha CJ'IY)KesHOTO HavaJiIo 1 cuiaTa
Ha NpechbIeHO Hello
npogp. Ionzo Xpycarol

OcnopBaneTo Ha HOPMaTMBHU aJMMHNICTpa-
TUBHM aKTOBe, IOIycHaTO ¢ KoHcTuTynmuara Ha
penybmmka benrapmsi, e HOBO IpOM3BOICTBO B
paMKuTe Ha INMPOKOTO IOHATHE 3a aJMUHUCT-
paTuBeH mpoliec. 3aToBa TO Mpenu3BMUKa TUCKY-
CUM KaKTO B TeOpusTa, TaKa M B IIpaKTHKaTa Ha
BbpxoBHMa ampmunncrpatuBen cbi. llHec Beue e
SICHO, TIOHe OT TeOpeTMYHA ITIe[JHa TOYKa, 4e Bee-
KU TpaXIaHMH, BCIKO IOPUOMYECKO JIMIe, BCd-
Ka OopraHmusaiys Ha TpaXIaHM MOXe J1a OCIOpHu
eIVH HOpMAaTUBEH aJMUHUCTPATUBEH aKT WJIN
HEroBM TeKCTOBe IIpel] chbia. TakoBa ocriopBaHe
MOXe Jla HaIlpaBM ITIaBHMUIT MPOKYpOp WM 3a-
MEeCTHUK-TNIaBHUAIT Ipokypop mnpu BAC. flcno
e CPBIIO TaKa, 9e IpM IOJOOHO OCIIopBaHe HIMa
CPOK BbB BpeMeTO, KaKTO U e IIpU IpelleHKaTa
3a JOIYCTMMOCT Ha OCIIOPBAHETO He Ce U3UCKBa
T0OKa3BaHe Ha IIpaBeH MHTepec.

Pasbupa ce, Ha mpakTMKa BCe OIlle OCTaBaT pe-
IIla HeIOMU3SCHEeHN BBIIPOCH, TIOPOIEeHN ITIaBHO
OT IPOTUBOPEUYMBOTO, HeeTHAKBO IIpIIaraHe Ha
3aKOHa IIpU pasrieXxiaHeTO Ha IIpaBHU CIIOPO-
Be. EnvH Tak®B BBIIPOC, pasbupaH pasIMdHO OT
pasmuHuTe cbcTaBu Ha BAC, e crmemHUAT: KOJIKO
ITBTY MOXe Ja Oblle OCiopBaH HOpMAaTUBEH al-
MMHUCTpaTUBEH aKT. Hakou neTuysieHHN cbCcTaBU
Ha BAC cumrat, 4e ocriopBaHeTO MOXe [la ce M3-
BBPIIN camo egyuH IeT. Hpyru cumTar 3a JOIryc-
TUMO HOPMAaTUBEH aJMUHUCTpaTUBEH aKT Oa
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admissible to have a statutory administrative act
challenged in court an indefinite number of times.
This paper is an attempt at introducing greater
clarity which, hopefully, will enhance the consis-
tency of the activities of the Supreme Administra-
tive Court.

There exist two major hypotheses in the challeng-
ing of statutory acts: to challenge the act as a whole
or to challenge only some of its provisions.

When a statutory administrative act is challenged
as a whole before the court, an ex officio examina-
tion of all five conditions for its lawfulness has to
be conducted. This is precisely the ex officio princi-
ple, i.e. the court is not bound by the content of the
petition or the protest and it has the obligation to
check all requirements on its own. The provisions
of Art. 12 of the Supreme Administrative Court
Act envisage this obligation of the court to carry
out the comprehensive examination. As a result of
the lawfulness assessment, the court has three op-
tions for its judgement: to confirm the lawfulness
of the act; to overrule it as unlawful; or to declare it
null and void. It should be emphasized that, in all
three cases, the court has made prior comprehen-
sive assessment of the challenged statutory act.

Where the act is overruled or declared null and
void, the judgement of the five-member panel
(the operative part without the reasons thereof) is
subject to promulgation in The Official Gazette and
it enters into force on the date of its promulgation
(Art. 31, the Supreme Administrative Court Act).
These provisions are quite straightforward and
therefore one would wonder at the practices of
the Supreme Administrative Court to promulgate
also the reasons for the judgement in some cases.
The enforceable judgement is res judicata and it is
binding on all pursuant to Art. 30 of the Supreme
Administrative Court Act. A statutory admin-
istrative act which is overruled or declared null
and void is not implemented (Art. 27, para 1, the
Supreme Administrative Court Act).

All this points unequivocally to one single conclu-
sion, i.e. a repeated challenge of the act overruled

S
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ce OCITIOpBa HeOTpaHWYeH DO IIBTH IIpefT, Chia.
B cnemBamoro msnoxenue ce HagsgBame fa BHe-
Cem gCHOTa B pasIMYHNTE CJIydan, C HageXaara
Ja CIIOMOTHEeM 3a ye[HaKBsBaHe IpaKTMKaTa Ha
BAC.

I'Tpu ociopBaHeTO Ha HOpMaTUBEH aKT XUIIOTe3U-
Te ca ITIaBHO JiBe: [ja Ce OCIIOPM aKTHT KaTo IS0
VIV J1a Ce OCIIOPSIT OTeJTHM HerOB) TeKCTOBe.

KoraTo mipeyt cbIia ce ocriopBa HOpMaTVBEH allMU-
HICTpaTVBEH aKT KaTo IS0, TpsibBa fa ce IIpoBe-
PSIT CITy>keDHO 1 ITeTTe YCIIOBMS 3a HeroBaTa 3aKo-
HOCBPODPa3HOCT. /IMeHHO TOBa € HPWMHIMITET Ha
CITy>kebHOTO HavasIo — ChI'BT He € 0OOBbp3aH OT OIl-
JIaKBaHMSITA B XKaJIbaTa MV IIPOTECTa, a € IITBXeH
cam Ja IIpoBepy BCUUKNUTe M3UCKBaHMS. TeKCcTHT
Ha w1.12 3BAC ro sagbirkaBa fa HallpaBy LISTIOCT-
HaTa ITpoBepKa. B pesynraT Ha nperieHkaTa 3a 3a-
KOHOCHODPa3HOCT CHIBT MMa TPU Bb3MOXHOCTH
3a pellleHNe: Ja MOTBBPHY 3aKOHOCHODpasHOCTTa
Ha aKTa; J1a TO OTMeHN KaTo He3aKOHOCHobpaszeH
WM 1a obsSBM HeroBaTa HUITIOXHOCT. Ilak mom-
yepTaBame, 4e U B TpUTe CIydasl CbIBT IIpeBa-
PUTEITHO e M3BbPIINII IISUIOCTHA IIpelleHKa Ha OC-
IIOpeHMs IIpe, HeTO HOpMaTWBeH aKT.

KoraTo akTBT € OTMeHeH 1T 00SIBEH 3a HUITIOXKEH,
pellleHNeTo Ha NeTWIeHHMs ChCTaB (IMCIIO3UTH-
BBT De3 moTmBuTe) ce obHapomsa B IbpxkaBeH
BECTHMK U BJIM3a B CMJIa OT [I€Hd Ha obHapomBa-
HeTo — wi1.31 3BAC. TeKCTBT e dceH 1 TOpaay ToBa
Oymu HemoymeHme mpakTnukarta Ha BAC B HIKOn
cTydan ga ce obHapomBaT U MOTMBUTE KbM pe-
IIIeHMeTo. BId3moTo B ciyia pellleHne Ha Cblia MMa
cula Ha IpechIeHo Hemlo 1 cbriacHo wi.30 3BAC
TO € 3aIbJDKUTENTHO 3a BCUUK. OTMeHeHUsT Win
0bsIBEH 3a HUIIIOXXEH HOPMAaTUBEH aIlMUHNICTpPa-
TUBEH aKT He ce mpmara — wi.27, ai.1 3BAC.

KasaHOTO mOTYK O3HauaBa camoO €IHO — 4Ye MOB-
TOPHO OCIIOpBaHe Ha OTMEHEHUs Wi obsgBeH
3a HUIIIOXXeH HOpMaTVBEH aKT € HeIOIYCTVMO.
Beaka crrempariia >xajiba MM IIPOTeCT Bede Hs-
MaT TIpeImeT ¥ Iopaay ToBa He MOraT na Ob-
JaT OONyCKaHM 3a pasmiexpaHe. PerneHudara Ha
OeTWIeHHUY CbCTaB OCBEH TOBa He MOomjieXaT U
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or declared null and void is inadmissible. Any
subsequent petition or protest has no subject at all
and therefore it is inadmissible for examination.
Furthermore, the judgements of the five-member
panel are not subject to revocation (Art. 41, para 3,
the Supreme Administrative Court Act). For these
reasons, there exist no further opportunities for
re-examination of the judgement in order to over-
come the res judicata.

The same conclusion is reached in the cases, where
the petition or the protest has been found to be ill-
grounded and it has been rejected, i.e. the court
has confirmed the challenged statutory act as law-
ful. In these cases, too, the court has checked ex of-
ficio the five conditions, it has found no deficiency
and therefore it has confirmed the lawfulness of
the act. The judgement is not promulgated as the
law does not provide for such an obligation but,
undoubtedly, it is enforceable. It is binding on
“the bodies and persons involved in the proceed-
ings” (Art. 30, the Supreme Administrative Court
Act). The judgement is again considered to be res
judicata and, as such, it is not subject to revoca-
tion. Hence it would be inadmissible to challenge
the same act once again. There is nothing that the
court would have to assess in a repeated challenge
once it has already performed a thorough exami-
nation of the act on an ex officio basis. The initial
examination is comprehensive and it is impossible
for the re-examination to cover new deficiencies
which were not checked the first time. Besides, a
possible re-examination would lead to legal insta-
bility because the overruling by a new five-mem-
ber panel is not excluded as an option, although
the initial judgement has confirmed the act.

Consequently, a statutory administrative act may
be challenged as a whole in court only once and
any repeated challenge would be inadmissible.

More frequent practices are the challenges of
specific provisions in a statutory act. The inad-
missibility of a repeated challenge of articles and
paragraphs on which the court has already ruled
should be relevant. The considerations set out
above are fully applicable to these cases: the ex
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MPOLEC

Ha ormana — w41, an.3 3BAC. Taka ude nmiicsa
BCSIKAKBa IIOHATATBIITHA BB3MOXHOCT 3a IIpepas-
I7JIeXJaHe Ha pellleHNeTo, 3a IpeofoisBaHe Ha
culaTa Ha IIpechbIeHO Helllo.

Ilo cblumea U3BOT, ce CTUTa U B CJIydauTe, KOraTo
XajIbaTa MM IPOTECTHT ca Ce OKa3ajIyl HEOCHOBa-
TeJIH!U U ca OTXBbpIIeHN, T.e. OCLIOPEHMIT HOpMa-
TUBEH aKT e OWI IOTBBPIEH OT Chla KaTo 3aKo-
HOCBODOpaseH. /1 B Te3n ciayuan CbIBT CIIyXebHO
e IpoBepuJI ITeTTe YCIIOBMS 3a PEIOBHO TEeNCTBIE,
He e HamepwI HMKaKbB JepeKT M Iopaay ToBa
e TOTBBbPOWI 3aKOHOCBhODpasHOcTTa. Pemrenne-
TO My He e ODHapOIBaHO, THI KaTO 3aKOHBT He
IpenBIOKIa IOTOOHO 3aBIIKeHNe, HO HIMa ChM-
HEeHMe, Je e BIII3710 B curla. To e 3abIDKUTeITHO 3a
“yyacTBaluTe MO HEIOTO OpraHu u jmma’ — 9l
30 3BAC. 1 ToBa permienne mma cujia Ha mpecbie-
HO HeIIIo, ¥ TO CBIIIO TaKa He MOIJIeX! Ha OTMSI-
Ha. CremoBaTesIHO, IOBTOPHO OCIIOpBaHe Ha Chb-
IITMST HOpMaTUBeH aKT I1le e HelonmycTuMO. ChIBT
HJIMa KaKBO IIOBeue J1a IpelleHsdBa IIpU IIOBTOP-
HOTO OCIIOpBaHe IIIOM BEeIHBX Bede CIIy>kebHO e
MpOBepWII MBLISUIO aKTa. VI3BBpIIeHOTO IIbpBUS
ITBT OT ChIIa IIpOBepsIBaHe € DWIO ITBIIHO U IIpU
IIOBTOPHOTO OCTIOpBaHe He e Bb3MOXHO Ja ce I10-
couaT HOBU, HEIIpOBepeH! II'bpBUS ITHT, HeJIOCTa-
Thiy. JloIyckaHeTO Ha IIOBTOPHO OCIOpBaHe bu
IOBEJIO M IO IIpaBHa HeCTabWITHOCT, 3aII0TO He e
U3KIIIOYEHO, IIpM IIOBTOPHOTO OCIOpBaHe HOBU-
AT IleTuUJlleHeH CbCTaB Jla OTMeHM aKTa, Makap 4e
IIpY I'bPBOHAYAJIHOTO OCIIOPBaHe TOM € OWIT ITOT-
BbpIIeH.

CJ'[eJIOBaTeJ'IHO, HOpMaTUBEH aIMUHNUCTPaTUBEH
aKT MO>Xe [1a ce OCIIOpBa IIpel, Cbll B HEroBaTa Ligl-
JIOCT CaMO BEIHBX, KaTO IIOBTOPHOTO MY OCIIOP-
BaHe I11e € HeJOITyCTIMO.

Ilo-yecTu B IIpaKTHKaTa Ca OCIIOpBaHMdITa Ha OT-
HOEJIHN TeKCTOBEe OT HOpMaTUBEH aKT. n TyK dien-
Ba J1a Ba>XXM HEJOITYCTMMOCTTa Ha IIOBTOPHOTO OC-
IIOpBaHE, KOTraTO HETrOB IIpeaMeET Ca YJIEHOBE NN
aJIMHEeN, II0 KOUTO CbOBT BeYe Ce € IIPOM3HECHII.
Har[paBeHMTe IIO-TOpE Pa3ChXIEHMS BaXXaT Ha-
II'bJIHO I B HOJIO6HI/I C1ydan — IIpMHIUITET Ha CIIy-
XeOHOTO Hauvajo M cujiara Ha IIpecpI€eHO HEeII0
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officio principle and the res judicata of the court
judgement prevent any further challenge of the
same provisions.

It is possible to file a subsequent challenge only
when it relates to other provisions of a statutory
administrative act, which have not been exam-
ined by the court, since the court does not carry
out a comprehensive examination of the act in
these cases. There is no obstacle to challenging
some provisions in the first place and then chal-
lenge other provisions. Actually, every time this
would be a first challenge of the respective provi-
sions and it can be done only once. In this sense, it
is not a repeated challenge but it would always be
a first challenge of other articles and paragraphs.
Therefore, in these cases, too, the initial conclu-
sion of the inadmissibility of a repeated challenge
remains valid.

The conclusion is that a statutory administrative
act as a whole or specific provisions thereof may
be challenged in court only once. Any repeated
challenge should be inadmissible in all cases.

BRIEFLY

In The Official Gazette, No. 42 of 17 May 2005, there
was promulgated the International Private Law
Code. Its provisions regulate the international
competence of Bulgarian courts, other bodies and
proceedings on international civil law cases, the
applicable law to private law relations with an in-
ternational element, as well as the recognition and
exequatur of foreign judgements and other acts in
the Republic of Bulgaria. The Code entered into
force three days after its promulgation in The Of-
ficial Gazette.

In The Official Gazette, No. 43 of 20 May 2005, there
was promulgated the Private Enforcement Act,
regulating the organisation and legal status of

S
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MPOLEC

Ha C'bJIe6HOTO pemienne IIpaBdT HEOOIIyCTVMO
IIOBTOPHOTO OCIIOpBaHe Ha ChIIINTE TEKCTOBE.

IToBTOPHO OCIIOpBaHe MOXe Ja IMa CaMo Ha Jpy-
I'M TEKCTOBe OT HOPMaTUBEH aJMMHMUCTPaTUBEH
aKT, KOUTO He ca Duiu ImpemeT Ha IIpeleHKa OT
Chbla, THI KaTo IPU TO3M BUJ, OCIIOPBaHe ChIET
He IpaBM IISUIOCTHa IpoBepka Ha akTa. Hama
IIpeYKa BeIHDBX J1a Ca OCTIOPeHM HIKOMU TeKCTOBe,
a BTOPM WM TpeTU II'BT Ja ce OCIOpBaT APYIM.
Bcexku mbT TOBA IIle € BCHITHOCT IBPBO OCHOPBa-
He Ha CbOTBETHUTE TeKCTOBE ¥ TO MOXe Ja Ce M3~
BbpIlIBa CaMO BeIHBX. B To3u cMuchI He cTaBa
Ayma 3a IIOBTOPHO OCIOpBaHe, a TO BUHATK IIie e
I’TbpBOHAYAJIHO 3a HOBUTE WIeHOBe MJIM aJIiHeMN.
Taxa ue u B Te3u cjydan TbpBOHAYAJIHUASIT U3BO],
3a HEeHOIIyCTMMOCT Ha IOBTOPHOTO OCIOpBaHe
IpogbIDKaBa Ja BaXI.

M3BOmBT €, ue KaKTO HOpMaTUBEH aJMUHICTpPa-
TUMBEH aKT B HeroBaTa IISUTOCT, TaKa M OTIEJTHU
TEKCTOBE OT Hero Morar na bbIaT OCIOpBaHM
IIpen CbI camo BenHBX. [ToBTOpHOTO MM ocriop-
BaHe BBbB BCUYKY CJTydau bu TpsibBajio ma e Hemo-
IIYCTVIMO.

HAKPATKO

B IIB, 6p. 42 ot 17.05.2005 r. 6e obHaponsan Ko-
IeKCBT Ha MeXIIYHapOIHOTO YacTHO ITpaBo.  He-
TOBUTE pa3Iopendy ypeXmaT MeXIyHapomHarta
KOMIIETEHTHOCT Ha OBIrapCcKuTe ChOWININA, Ha
OPYyTM OpTaHM M IIPOM3BOACTBOTO IO MeXAyHa-
POOHYM TpaXIaHCKM fella, TPUIOKMMOTO IIpaBo
K'bM YaCTHOIPaBHMUTE OTHOIIEHMS C MeXIyHapo-
IleH eJleMeHT, KaTo U IIpU3HaBaHeTO U JONyCcKaHe-
TO Ha U3I'bJIHEHe Ha Yy>XX[IeCTPaHHU pelleHus U
IpyIru aKToOBe B Peny6m/n<a benrapua. Komekcsr
BJIV3a B CJIa TPY IHMU CJIef] OOHApOIBaHETO My B
IIbp>XXaBeH BeCTHUK.

B IIB, 6p. 43 ot 20.05.2005 1., be obHaponBaH 3ako-
HBT 3a YaCcTHUTEe CbIeOHU UBIIBIIHUTENN, KOWTO
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private enforcement agents. Within the meaning
of the law, “private enforcement agent” is a per-
son to whom the government assigns the enforce-
ment on private claims, public accounts receiv-
able, whereby the bodies competent to establish
public accounts receivable may assign their col-
lection to one or more private enforcement agents.
The area of operation of the private enforcement
agent coincides with the territory of the respective
regional court. The law will enter into force on 1
September 2005.

In The Official Gazette, No. 39 of 10 May 2005,
there were promulgated the amendments to the
Financial Supervision Commission Act, pursu-
ant to which the refusals to issue a license or a
permission respectively to engage in activity as
an insurer, a health insurance company, an in-
vestment company, a management company, an
investment intermediary or an additional social
security scheme may not be attacked in court. The
other individual administrative acts of the Com-
mission need to have the reasons attached thereto
and may be subject to appeal before the Supreme
Administrative Court.

In The Official Gazette, No. 39 of 10 May 2005, there
was promulgated the BULSTAT Register Act,
regulating the terms and conditions for the single
registration into the BULSTAT Register and its re-
lations with the other registers and information
systems. The Recordation Agency is established
at the Minister of Justice to keep and maintain the
BULSTAT Register as a single national administra-
tive register and to make entries into it, as well as
to issue reports and certificates on the entries. The
registered information is kept in a single informa-
tion system maintaining a national database. The
law will enter into force on 11 August 2005.

In The Official Gazette, No. 39 of 10 May 2005, there
was promulgated Regulation No. 2 of 21 April
2005 of the Minister of Justice on the Keeping and
Maintenance of the Properties Register. The Reg-
ulation covers the establishment, organisation,
content, keeping and maintaining of the Proper-
ties Register which, according to the Regulation,
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HAKPATKO

ypeXaa opraHM3alusTa U MPaBHOTO MOJIOXEHUe
Ha YacTHUTE ChbIebHM M3mrbiIHuTenn. 110 cMuch-
Jla Ha TO3M 3aKOH, YaCTeH ChHebeH M3ITHIHUTENT
e NMile, Ha KOeTO AbpXaBaTa Bb3jlara IpUHYIN-
TEJTHOTO M3IThJIHeHNe Ha YaCcTHY IIpUTe3aHNs, Ha
Iy OJTMIHY B3eMaHMsI, KaTO OpTaHuTe, KOMIIETeH-
THM [1a YCTAHOBSBAT ITyOIMYHM B3eMaHUI, MOXe
Ia BB3JIOXKAT TIXHOTO CHOMpaHe Ha €OVWH WA
IOBeYe YacTHY ChbIeOHU M3 bIHUTEeIN. PalloHBT
Ha [eMCTBMe Ha YacTHMI CbhiebeH M3IIbIIHUTEN
CBbBIIaJla C paliOHa Ha CPOTBETHMS OKPBXEH ChI.
3akonsr Bim3a B cmta ot 01.09.2005 1.

B IIB, 6p. 39 ot 10.05.2005 r., bsxa obHapomBaHu
nnpomenn B 3akoHa 3a Kommucuara 3a ¢puHaHCOB
HaI30pP, CBITIACHO KOMTO OTKa3uTe Ha Cce M3male
JINIIEH3, CHOTBETHO: paspellleHne (JIMIeH3Ms) 3a
U3BBbpIIBaHe Ha [EMHOCT KaTO 3acTpaxoBaTel,
30PaBHOOCUTYPUTEIIHO IPYXeCTBO, WHBECTU-
IIMOHHO JIPYXeCTBO, YIIPaBJIgdBalIllo IPYXecTBO,
VMHBECTUIIVIOHEH TIOCPeTHUK MM OPYKeCTBO 3a
OOITBJIHUTEHO COIVAIIHO OCUTypsIBaHe, He ITOI-
JexaTr Ha obxXariBaHe 1o cbaebeH pen. Hpyrure
VHIVBYUAYAIHU A MUHVICTPATUBHY aKTOBe Ha KO-
MUCHSITa Ce MOTMBUPAT U ITOIJIEXaT Ha obXanBa-
He TIpeq BbpXx0oBHMI aIlMMHNCTPaTUBEH Ch]I.

B IIB, 6p. 39 ot 10.05.2005 ., be obHaponBaH 3ako-
BT 3a peructbp BYJICTAT, ¢ xoitTo ce ypexmaaT
penbT M HauMHBT 3a eOVHHA perucTpamusd B pe-
ructbp BYJICTAT u 3a BpB3KuUTe My € ApyIru pe-
rucTpu u nHPopmanoHHn cucremu. Cb3nasa ce
AreHIydgTa IO BIIMICBaHUSITa KbM MUHNUCTBHpPa Ha
IIpaBOCHAMETO, KOSITO BOAY M HOOABPXa peruc-
Tep BYJICTAT kaTo eguHeH HalMOHaJIeH aJgMu-
HICTpaTUBEeH PerucThbp U OCBHIIeCTBSBa IeHOC-
TU 1O BOMCBaHMSTa B HEro, KakKTo ¥ M3IaBaHeTO
Ha CIIpaBKM U YIOCTOBEPEHNS 3a BIMICAaHNUTe 0bc-
TosITeNICTBa. VIHpopMarusTa B perucTbpa ce Cbx-
paHsgBa B elMHHAa MHPOPMAIIMOHHA CUCTeMa, KO-
STO IOIIbPXKa HallMOHAIHA ba3a HaHHN. 3aKOH'BT
Brm3a B cuia oT 11.08.2005 1.

B IIB, 6p. 39 ot 10.05.2005 r. 6e obHapoxsana Ha-
pemba Ne 2 ot 21.04.2005 r. 3a BOIEHETO U CBX-
paHsIBaHeTO Ha MMOTHMS PETUCTHpP, U3HameHa
OT MMHMCTBpA Ha IpaBochayeTo. Tasu Hapemba
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is a system of data on immovable properties with-
in the territory of the Republic of Bulgaria, their
individualization, owners and holders of other
rights in rem, mortgages, distresses and other
rights prescribed by law. The Properties Register
is to be kept and maintained by the Recordation
Agency at the Minister of Justice.

In The Official Gazette, No. 38 of 3 May 2005 there
was promulgated the Regulation on the Terms
and Conditions for Admitting Bulgarian Individ-
uals and Legal Entities to Participation in Interna-
tional Procedures of the North Atlantic Treaty Or-
ganisation (NATO). According to the Regulation,
eligible to take part in international procedures of
NATO are Bulgarian individuals and legal enti-
ties registered as traders under the Commercial
Act to whom a Compliance Declaration has been
issued. The Ministry of the Economy establishes
and maintains the public database of applicants
for participation in international procedures of
NATO. The Minister of the Economy sets out the
terms and conditions for the maintenance of the
database. The Compliance Declaration is issued to
eligible participants in international procedures
of NATO for each procedure, certifying that the
applicant possesses the required financial, techni-
cal and professional capabilities of performing the
order to be awarded in the respective procedure.

In The Official Gazette, No. 38 of 3 May 2005 there
was promulgated the Ratification Act of the
Memorandum of Understanding between the Eu-
ropean Community and the Republic of Bulgaria
concerning Bulgaria’s participation in the general
framework for financing Community activities in
support of the consumer policy over the period
from 2004 to 2007. The Memorandum was signed
on 29 October 2004. The Act was adopted by the
39th National Assembly on 20 April 2005 and the
official seal of the National Assembly was affixed
thereto.

In The Official Gazette, No. 38 of 3 May 2005, there
was promulgated the Ratification Act of the
Convention of Information and Legal Coopera-
tion concerning “Information Society Services”
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ypeXpa chb3laBaHeTO, OpTaHM3alusITa, ChIbpXa-
HIeTO, BOIEHeTO U CbXpaHsSBaHETO Ha MMOTHMS
perucTbp, KOUTO, CBITIACHO Hesd, € CUCTeMa OT
HJaHHM 3a HeIBVDKVIMUTE IMOTY Ha TepUTOPUITa
Ha Penrybrmka bbirapus, 3a TaxHaTa MHOWBUIYa-
JM3anys, COOCTBEHUINTE, HOCUTEINTe Ha OPYIN
BeIIHM [IpaBa, UIIOTeKM, Bb3OpaHu 1 Opyru IIpa-
Ba, IpelIBUIeHN B 3aKOH. /IMOTHUAT perucTbp ce
BOJIM U CbXpaHsIBa OT ATeHIIusITa 110 BIIMCBaHMSI-
Ta KbM MMHICTBpa Ha IPaBOCHANETO.

B IIB, 6p. 38 ot 3.05.2005 r. be obHapomsBana Ha-
penbara 3a ycIoBMdITa M pefia 3a JOIyCKaHe Ha
OBrrapcky GpUsMUeCcKy VIV IOPUAMYIECKH JIUIIa 10
ydacTue B MeXIyHaponHu npouenypu Ha Opra-
Hy3anyaTa Ha CeBepHOATIIAHTUYECKMUSI TOTOBOP
(HATO). CernacHo Hesl, B MeXIyHapOIHM IIPO-
nenypu Ha HATO morar ma yuacTsar bbirapckn
PusIIecKy WM IOPUANYECKY JIMIla, perucTpupa-
HI KaTO THProBIIN IO pefa Ha Thprosckus 3akoH,
Ha KOMTO e m3naneHa leknapamnmus 3a CbOTBETCT-
BHUe. MMHMCTepCTBOTO Ha MKOHOMUKATa Ch3aBa
U IoITbpXa MmybimraHa basa maHHM Ha KaHOWIa-
TUTE 3a yJacTye B MeXIyHapOIHM IPOLeaypy Ha
HATO. MyHUCTHPBT Ha MKOHOMMKATA OIpeIers
YCIIOBUSITa M pefia 3a oA bpXKaHe Ha ba3ara maH-
Hu. JleknmapanmaTa 3a CbOTBeTCTBMe Ha KaHAUAA-
TUTE 3a y4dacTue B MeXIyHapOmHM IpOoLemypu
Ha HATO ce n3naBa 3a Bcsgka mpoliefiypa 1 yaoc-
TOBepsIBa, Ye KaHOUIATHT IpUTeXaBa HeobXomu-
MuTe PMHAHCOBY, TEXHUYECKH 1 MpodecroHaTHNA
BBb3MOXHOCTM 3a U3IThJIHEHNMe Ha MopbukaTa -
IpegmMeT Ha KOHKpeTHaTa Ipouenypa.

B IIB, 6p. 38 ot 3.05.2005 1. be obHaponBaH 3akoHA
3a paruurmpare Ha MemopaHnmyma 3a pasbupa-
TesicTBO Mex 1y EBporterickaTa obmiaOCT 1 Perry6-
nuKa benrapus oTHOCHO ydacTueTo Ha beirapus
B obmiaTta pamka 3a ¢MHaHCHpaHe Ha IeVHOCTH
Ha OOmIHOCTTAa B IOAKpeNa Ha IOTpebuTercKa-
Ta nonuTuka 3a roguaute ot 2004 mo 2007. Me-
MOpaHAYMBT e cKiodeH Ha 29 oktomspu 2004 1.
3akonsr e mpuet ot 39-ro HaponHo cbbpanne Ha
20 ampw 2005 1. 1 e HofmevaTaH ¢ OPUIMATHIAS
nevat Ha HapomgHoTO chbpanme.
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adopted by the Coucil of Europe. The Convention
was adopted on 4 October 2001; the Act was ad-
opted by the 39th National Assembly on 20 April
2005 and the official seal of the National Assem-
bly was affixed thereto.

QUESTIONS AND ANSWERS

1. Is the non-cash contribution subject to VAT?

Pursuant to the provisions of Article 6a adopted
at the end of 2004, a non-cash contribution to
the capital of a company is not considered to be
a taxable supply within the meaning of the law.
Therefore no VAT is paid in the case of non-cash
contributions.

2. Are foreign nationals with the status of permanent
residents required to hold a permit to work?

Foreign nationals who are legitimate permanent
residents are not required to obtain a permit to
work. In this sense, Bulgarian employers are free
to hire foreign nationals who are permanent resi-
dents.

3. Is a withholding tax charged on the dividend paid
by a local legal entity to another?

Pursuant to the provisions of the Corporate In-
come Tax Act, the dividend paid by a local legal
entity to another local legal entity is not subject to
a withholding tax.

4. What are the consequences of the failure to produce
an original document in court, where it has been re-
quired under Article 101 of the Civil Procedure Code?

Where the original of a document is not produced
in court, although it has been required under Ar-
ticle 101, this document will be excluded from the
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HAKPATKO

B IIB, 6p. 38 ot 3.05.2005 r. be obHapomsan 3a-
KOHa 3a parudumupase Ha KoHsenmusra 3a ns-
$OpMaIMOHHO ¥ IPaBHO CBTPYTHUUECTBO IO
OTHOIIIeHe Ha “yCIIyruTe Ha MHGOPMAIIMOHHOTO
obrrectBo” Ha ChBeTa Ha EBpora. Konsenrysara
e mpueTta Ha 04.10.2001 r., a 3aKOHBT e IIpHUeT OT
39-ro Haponuo cebpanme Ha 20 ampun 2005 1. u e
noxmevaras ¢ opuimanamud nevat Ha HapomaoTo
cpbpanue.

BbMPOCU N OTTOBOPU

1. Obaaea au ce c IIC Henaputnama Brocka ?

CeriacHo pasnopenbaTa Ha 9iI. 6a, IpUET B Kpas
Ha 2004 1., M3BBbpPIIIBAaHETO Ha HellapM4YHA BHOCKA
B KaIlTajla Ha ThPrOBCKO IPYXeCTBO He Ipemc-
TaBJIsIBa [IOCTaBKa II0 CMMCHIIa Ha 3akoHa. Cire-
HOBATEJIHO IIPU M3BBPINBAHETO Ha HelapuvHa
BHOCKa HJIC He ce mbmxm.

2. M3uckbBa au ce pazpewerue 3a paboma 3a yxkgerey,
CoC CMamym Ha nocmoanHo npebubabauy?

3a uy>kmeHIuTe, Ha KOMTO 10 3aKOHOYCTaHOBEHVS
per e paspellleH CTaTyT Ha IIOCTOSIHHO IIpebuBa-
BaHe, He Ce M3MCKBA M3IaBaHe Ha pa3pelleHne 3a
pabota. B To3u cmucen bbiarapckure paboroma-
Tey cBODOIHO MOraT [a Ha3HadaBaT Ha pabora
IIOCTOSIHHO ITpebuBaBally Ty XIEHIIN.

3. Obaaea au ce c gauok npu uzmornuka gubugen-
mai, U3NAamen om equo mecmHo wopuguzecko auve Ha

gpyeo?

CpIacHO pasnopendure Ha 3aKOHA 3a KOPIIO-
PaTMBHOTO IIOHOXOOHO ObjlaraHe IVBUOEHTHT,
M3IUIaTeH OT eJHO MeCTHO IOpMANYeCcKo JINIia Ha
APYyro MeCTHO IOPUINYIECKO JIMlle, He IIOJIeX) Ha
obraraHe ¢ maHBK IIPY N3TOYHNKA.

4. KakbBu ca nocaeguuyume om Henpegcmabanemo Ha

opueunaanen gokymenm npeg coga, koeamo e uzuckan
no za. 101 om I'TIK?

21
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set of evidence and it will not be taken into con-
sideration when the judgement is ruled.

5. What are the lessee’s rights in the case of registra-
tion of the lease agreement with the recordation office at
the location of the property?

Where the title to the leased property is transferred
in the course of the duration of a lease agreement
registered with the recordation office at the loca-
tion of the property, the agreement will be valid
for the new owner of the property until the term
of the agreement expires.

6. Is it possible for the same trademark to be registered
by different legal entities?

Trademarks are registered in different classes for
goods and services in accordance with the Inter-
national Classification of Goods and Services for
Registration of Trademarks. Therefore it is possi-
ble for different legal entities to register the same
trademark provided they have applied for regis-
tration in different classes.

7. When a permit to work is issued to a foreign nation-
al appointed to a position in “the senior management”,
is the requirement for the employer to have sought a
Bulgarian national for this position relevant?

When a request is filed for the issuance of a per-
mit to work to a foreign national whom a Bulgar-
ian employer is willing to hire to a senior man-
aging position, the requirement for the Bulgarian
employer to have sought an eligible Bulgarian na-
tional for a month is not applicable.

8. Is the act specifying the winner in a public procure-
ment procedure subject to administrative appeal?

The decision specifying the winner in a public
procurement procedure may be attacked only in
court. The respective district court is competent to
examine the claim.

9. Are there specific requirements as to the issuance of
extended residence permits for foreigners?
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Koraro npen cpma He ObIa mpencTaBeH OPUIN-
HAJTBT Ha JOKYMEHT, BBIIPEKN 4e e OWT M3MCKaH
Ha ocHOoBaHMe wi. 101, TOKyMeHTBT ce MBKIII0UBa
OT JOKasaTeJICTBeHMs maTepuall ¥ He ce B3ema
OpenBuU, IIpY IIOCTAaHOBSIBAaHETO Ha PelleHneTo.

5. Kakbu npaba na naemameaa gaba bnucbanemo na
Haemnua goeobop 6 cayxkbama no bnucbanua no mec-
moHaxoxkgeHuemo Ha umoma?

B ciyuan Ha mpexsbpisHeTO Ha cobcTBeHOCTTA
BBPXYy OTHAOEeHMd IO HaeM MMOT IpM HOeVCT-
BMETO Ha BIIMCAH B cny>K6aTa 10 BIIMCBAHUS IIPU
ParoHHMS ChII II0 MECTOHAXOXIIeHeTO Ha MIMOTa
HaeMeH JOroBOp, HOJIETHUIT VIMA CIIa CIIPSIMO
HOBMS CODCTBEHMK Ha MMOTA [0 M3TUUYAHeTO Ha
CpOKa, 3a KOMTO € IOAIIMCaH.

6. Bo3moxkno au e egna u couya mopeobcka mapka ga
boege pecucmpupara om pazauzHu npabru cybekmu?

TbproBckuTe MapKku ce perucTpupar B pasindHu
KJIacoBe 3a CTOKM M YCIIYTH, ChIJIacHO MexXxyHa-
pornHaTa KilacupuKamys Ha CTOKUTe U YCIyTuTe
3a perucTparms 3a mapkute. ITopanu ToBa e Bb3-
MOXHO pas/INIHY IIpaBHU CyDeKTH [1a perucTpu-
paT eflHa 1 ChIlla MapKa, ako ca ¢ 3asBUIIN 3a pe-
TUCTpaIys B PasiIuyHy KJlacoBe.

7. Ilpu uckanemo 3a uzgabane na pazpeuwumearo 3a
paboma 3a Hazuazabane Ha tykgeney, Ha gavdkHocm
“Bucut pokobogen nepconan” npuaaea au ce uzuckba-
Hemo pabomogameaam ga e mopcua boeazapcku epax-
gamun 3a gasxknocmma?

Korato ce mcka m3maBaHETO Ha paspelleHue 3a
paboTa Ha uyXgeHell, KOUTO ObIrapcku paboTo-
HarTen Xejlae fa HasHa4M Ha BUCIIA PBKOBOIHA
IUTBXHOCT, He ce IpIara M3MCKBaHeTO Obirapc-
KMIT paboTomarell 1a e ThPCIUI B MPOIbIDKEHe
Ha 1 mecell ObIrapcKy rpaXkIaHNH, KOUTO Ja OT-
roBapsi Ha M3UCKBAHMSITA 3a ITHXHOCTTA.

8. Iogaedku au na obdkaabBare no agmunucmpamuben
peg akmom 3a onpegeaaue Ha cnereaua kaugugam 6
npoyegypa no obwecmberna nopecka?
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QUESTIONS AND ANSWERS

Foreigners can apply for extended residence per-
mits if they perform business activities in the
country and this has resulted in the opening of at
least 10 working places occupied by Bulgarians.
We believe that this restriction should be repealed,
especially with regards to the EU citizens in the
context of the accession of Bulgaria in 2007.

10.When will foreigners be allowed to buy land in Bul-
garia?

Foreigners and foreign legal entities will be al-
lowed to acquire the right of ownership over
land after entering into force of the Pre-accession
Agreement between Bulgaria and the European
Union and under the conditions set in Art. 22 of
the Bulgarian Constitution. Practically, this provi-
sion shall apply after 2014 when the agreed seven-
year grace period expires.

July 2005

BbMPOCU U OTTOBOPU

PelteHneTo, ¢ KoeTo ce ompefnessl CHeYeInIms
IpolieypaTa KaHIuIaT, IOIIeXy Ha obXasiBaHe
camo 1o cbuebeH pern. KommereHnTeH na pasriena
JICKa e CbOTBETHMSIT paiOHeH ChII.

9. Uma au cneyuguznu uzuckbanua 3a npegocmabare
HA pazpeuiumeano 3a npogeaxkumearo npebubabane na
yokgenyu?

3a paspemmTelHO 3a MPOIBIDKUTENIHO IIpebuBa-
BaHe MOTaT Ja KaHIMUIATCTBAT Uy>XIeHIV, KOUTO
OCBIIECTBSIBAT THProBCcKa IEMHOCT B CTpaHaTa, B
pe3ynTaT Ha KOeTo ca pasKpuTu Han-manko 10 pa-
boTHM MecTa 3a bBITapcku rpaxxnanu. Cuntame,
JUe TOBa OrpaHNYeHMe CJlefBa Ja OTHagHe 0cobe-
HO TI0 OTHOIIIeHNe TpaxgaHuTe Ha EBponerickus
CPBI03 B KOHTEKCTa Ha IIPUCheqVHIBAHeTO Ha bbi-
rapug mpe3 2007 1.

10.Koea we moeam tyxkgu epaxkganu ga kynybam 3ema
6 boaeapua?

IIpu ycnosBusta Ha un. 22 or Koncrtmrynmara
UyXIEeHIM U 9yXIeCTPaHHM IOPUONYeCKA JIMLIA
IIle MOTaT J1a NpuIobuBaT IIpaBoO Ha COOCTBEHOCT
BbPXY 3eMd cJlef] Bii3aHe B cuiia Ha Hlorosopa 3a
npuchbenvHgIBaHe Ha Pemybmmka bbrarapmsa xbem
Esponerickns cbios. TekcTBsT Ha IIpakTuKa obaue
1ie ce npuiara ciien, 2014 r., xoraTo Ie usrede go-
TOBOPEHMSI Cele MTOIUIITHIS TPAaTUCeH IIePIO].
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Lega InterConsult (LIC) — Penkov, Markov & Partners was established in 1990.
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The team work ensures continuous commitment, high quality and effectiveness of the legal service provided in order to find together
with the client the best innovative and practical solution within the existing economic environment.
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