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Commercial Register Outside
the Courts

Vladimir Penkov

Milena Gaidarska

1. The stability and the speed of
the registration of corporations
and of the circumstances sub-
ject to registration are of signifi-
cant importance in a free market
economy and especially for the
creation of equal and competi-
tive conditions for commercial
activity. Slowness, unequal cri-
teria and the lack of unified in-
formation system, were obsta-
cles for the improvement of the
so-called “administrative envi-
ronment” of business. The lack
of transparency, accountability
and analysis of the activity cre-
ated additional difficulties. The
registration procedures created
difficulties for the otherwise
overwhelmed judicial system
and the deficit of sufficiently ex-
perienced and specialized peo-
ple, especially in the absence of
a uniform information system,
often led to unpredictable de-
lays, although it is fair to note
the significant improvement of
the courts in recent times.

2. The quick establishment of a
uniform registry and the neces-
sity of implementation of elec-
tronic document and signature

................... continued on page 3
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THproeckusT perucTbp
M3BBbH ChbAMANIIIATA
Baadumup Ilerixos
Muaxena Iatidapcka

1. Crabnuanocrtra 1 Obp3nHaTa
IpU perucTpaumAra Ha Tbp-
TOBCKUTe APY>KecTBa U Ha IOA-
AeKallluTe Ha  perucrparus
00CTOsATEACTBA CA OT CBIIECTBE-
HO 3HayeHMe IIpM CBOOOAHATa
IazapHa MUKOHOMIKA 1 OCOOEHO
3a Cb3JaBaHe Ha paBHU U KOHKY-
PeHTHI yCAOBMs 3a CTOIaHCKA
AEMHOCT.

baBHocTTa, HeeaHakBUTE KpU-
TepumM U AuUIicaTa Ha eAMHHa
nHpopMaIioHHa
Ipeyexa 3a II0A0OpPsBaHETO
Ha T.Hap. ,aAMMHUCTpaTUBHA
cpeaa” 3a OmsHeca. /lmurcarta
Ha IIPO3PayHOCT, OTYETHOCT U
aHaAu3 OT AeMHOCTTa Chb3aaBa-
Xa AOIbAHUTEAHU TPYAHOCTH.
PerucrpanimoHHUTe IIPOU3BOA-
CTBa 3aTpy4HsBaxa 1 Oe3 ToBa
IpeToBapeHaTa ChleOHa cuCTe-
Ma, a AepUIIUTBLT Ha AOCTaThy-
HO OIIMTHM U CHelaAU3MpaHN
KaApu, 0cCOOeHO IIpY OTChCTBIE-
TO Ha eAMHHa MH(pOpPMaIIOHHA
CHCTEMA, YeCTO AOBEXJalle A0
HelipeJcKazyeMy  3a0aBsHMNS,
Makap Ja e CIlpaBe4AuBo Ja ce
oTOeAeXXM roaemMusl HaIpesbK
Ha CbAMAUINATA B II0CAEAHO
BpeMe.
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22~ Dear friends,
; ﬁ-ﬁ } The live issue in this edition comments on what necessitated the re-

4 7 moval of the Commercial Register from the court system and whether
this was the best decision to make. What is the importance of the
unified register, electronic signature and the immediate registration?

What do businesses that have already registered need to know in
order to protect their rights?

The presentation of the principally new, for our legislation, offset
(compensatory) agreements will be of interest mainly to foreign
participants in specialized public procurement contracts, which deal
with the modernization of the military forces.

Once again, we pay attention to the new Concessions Act from the point of view of its scope and
the necessity for changes in the clauses, which do not guarantee transparency, equal standing
and competition for the participants in the procedure.

In the column on EU Law we analyze the legal framework governing the use of immouvable
properties on a timeshare basis as an alternative property right.

Special attention is paid to the regime regulating foreign citizens stay in Bulgaria in light of the
ever-increasing foreign investments.

Especially interesting, from the point of view of corporate and commercial law, is the question
whether non-cash contributions of company shares are possible.

Keeping up with tradition, we also update our readers with legislation news and with answers
to some questions posed by our clients.

As always, we count on your recommendations and suggestions, which are always taken into
consideration during the editorial process for our future issues.

Meanwhile, I remain,
Sincerely yours,
Vladimir Penkov

\/ M{ﬂ
Yeaxaemu npusameau,

B axmyaanama mema na mosu 6poii ce KOMeHMUpPa KAK60 HANOKU US6AKOAHENO HA HDPLOG-
CKUSL pezuciop om cvbda u 0Ka36a Au ce mosa Haii-yoaurnomo pewerue? Kakeo e snaverueno
HA eQUHHUSL PeZUCTIDD, eACKMPOHHUS nodnuc u Hesabasnama pezucmpavus? Kaxeo mpsoea da
SHAAM MVP206YUNIE, KOUMO 6e1e CA Ce PeUCITpUpau, 3a 0a 3auumsam npasama cu?

Ipedcmasatemo Ha NPUHUNHO HOGUIME 30 HAULEMO 3AKO0H00ameACmE0 ofcemiu (Komnenca-
MOpHUL) CHOPA3YMeHUS Uje NPedU3GUKAam uHmepec 2AA6H0 HA NOMEHUAAHU HYXIecmparu

yHacmHuyu 6 cneyudaArHume 06LMIECm8€HM nopv4Ku, C6bp3atu ¢ MOﬂEPHHSﬂMzMﬂma Ha apmusima.

OmHoso oﬁp'bw,ame 6HUMAHUe HA HOBU 3AKOH 34 KOHUecuume om 2Ae0HA MoUKa HA Hez08Us
00x8am u HeobX0OUMOCHIMA OM U3MeHeHUe HA KAaysutie, KOUmo He zapaHmupam mparcna-
permHuocmt Ha npou,ec)ypama, KAaxmo u pasHonocmaseHocm U KOHKYpeHmHocm Ha Yy1acmHuuu-
me.

B pybpuxama , Eeponeiicko npaso” ce aHaAUSUpam npagHume pamxu Ha 6peMeHHOmo no3yea-
He HA HedSUXUMUIIE UMOMU KAMO AAMepHAMUEA HA NPasomo Ha coOCMEeHOCH.

CHEHIMIN\HO HUMAMUE e 0MOeAeHO Ha pexuma 3a np€5M6ﬂ8ﬂH€ Ha qy}KDeHuume 6 cmpaHama 6
ceemauHama Ha 6ce no-yeeAutasaujiurme ce qy}KDecmpmmu uHeecmuyuu.

Ocobeno urmepecer 0m zAe0Ha MOUKA HA OPYKeCMEEHOMO U MBPLOGCKOMO NPAco e 6bNpocv,
MOXe AU OpyskecmeeH 0SA 0a ce Anopmupa 6 Mmbvpzoscko OpyxKeceo.

Tpu()uu,uonno 3anosHasame HumamnieAunie u ¢ Hoeocmume 6 311Ko1toaamej\cmsomo, U ¢ 0mezo60-
pume Ha nocmaseHu om KAUeHmMU 6onpocu.

Kaxmo sunazu pasuumame na Bawume npenopvku u npedroxerus, KOUMo 6UHAzU ce OMuu-
mam npu nod2omoskama Ha caedsauus opoi.

Mexdyspemeriro ocmasam
Baui

Baaoumup Ilerkos \/ u—e’fg
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Tosu BecTHMK MMa Xxapakrep Ha uHPpOp-
MallIOHeH OaeTuH u e IIpeAHa3Ha4veH 3a
KAVIEHTUTE, KOJAeTuTe IOpI/[CTI/[ paGOTeH.U/I B
Abp>KaBHaTa ¥ OOIIMHCKA aAMUHUCT DALV 1
B JaCTHISI CeKTOP, KaKTO U 3a BCUMYKU APYTVL
3aHTepeCoBaHN YNTaTeAN.

Chabpxamara ce uHpopMaius He Ipea-
CTaBAsIBa U34YepraTeAHO U3CAeABaHe WAV
TIpaBeH CHBET U IO HMKAKbB HAUYMH HE MOXKe
4a 3amecTn 11poeC1OHaAHNS TIPaBeH ChBeT
OTHOCHO KOHKPETHI Ka3yCII.
Hy6AI/IKyBaHI/ITe MaTepuaAn nspasspat AnUd-
HOTO MHEHMe Ha aBTOpuTe U He OOBbp3BaT
Ilenxos, Mapxos u IlaptHbopu KakTo 1 pe-
AaKIIMOHHaTa KOAern:.
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in the registry procedures,
ensuring immediate registra-
tion, transparency and econo-
my of the registry procedures,
motivated the state adminis-
tration to insist for removing
the Commercial Register from
the court system. The offer of
some NGO’s such as the Bul-
garian Chamber of Commerce and Industry and
the Bulgarian Industrial Association jointly to or-
ganize and finance such a registry based on their
positive experience in servicing corporations, un-
fortunately was not accepted.

3. Eventually, the legislators decided to transfer the
Commercial Register to the Registry Agency. The
task of maintaining the registry is given to the offi-
cials responsible for the registrations who have the
status of government employees with legal educa-
tion.

The lack of sufficient financing, prepared person-
nel and the necessity such personnel to be recruit-
ed and trained from now on, lead to difficulties in
the implementation of the new register. The equip-
ment necessary for the functioning of the law is not
provided. This can help explain why the initial
deadline for entry into force of the law was post-
poned from 1 October 2006 to 1 July 2007.

4. Although some parties remained reserved with
respect to whether the transfer of the Commercial
Register to the Registry Agency is the most appro-
priate decision, we cannot ignore some positive
ideas implemented as part of the law, such as:

¢ Implementation of the Uniform Electronic Reg-
ister, where all applications, court acts and com-
plaints are entered;

¢ Decision on the request for registration no later
than the next working day;

e Immediate issuance of verifications and certifi-
cates;

¢ Introduction of electronic signature and electron-
ic document in the registration procedure;

¢ The ability for requests and check-ups in elec-
tronic format.
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2. bpp3oTo ch3gaBaHe Ha e AVHEeH PeTUCThbp U Heo0-
XOAMMOCTTa OT BbBeXX4aHeTO Ha eAeKTPOHHMS 40-
KYMEHT U IIOAIINC B PETUCThPHOTO IIPOU3BOACTBO,
ocurypsBaliy He3abaBHa perucrpanus, IIpo3pad-
HOCT ¥ MKOHOMMIYHOCT Ha PerucTbpHOTO IIPOM3-
BOJCTBO, HaKapaxa Agbp>KaBHaTa aJMUHUCTpalus
Aa HacTosBa 3a M3BaXJaHeTo Ha T'bprosckus pe-
TUCTBP OT CUCTeMaTa Ha ChAUAMIIIATa.

IIpeasoxeHnneTo Ha HAKOM HeIIpaBUTEACTBEHI Op-
rannsanyu karo BTIIIT n BCK ceBmecTHO Aa opra-
HU3UpaT 1 pUHAHCKPAT IPU TIX TaKbB PETUCTBP
Ha Da3a goceramams M II0AO0XKUTEAEH OIIUT B 00-
CAy>kKBaHeTO Ha ThPIOBIINTE, 3a ChbXKaJleHue He Oe
BB3IIpUeTa.

3. B xpaiina cMeTKa 3akoHOAaTeauTe pemmnxa Tbp-
TOBCKMAT PerucThp Ja INpeMuHe KbM AreHIUATa
1o BaucBanuATa. PyHKIUNUTE 110 BOJAEHETO Ha pe-
TCTBhpa ca Bb3A0XKEH!U Ha AABXKHOCTHU AMIA 1O
BIIMICBAHMSATaA ChC CTAaTyT Ha AbP>KaBHM CAY>KUTe-
AU, TIpUTeXKaBalllu I0pUANIecKo oOpa3oBaHue.

/uricata Ha AOCTaTbYHN (PUHAHCH, TOATOTBEHN
Kaldpu ¥ HeoOXOAMMOCTTa TaKuBa TeIl'bpBa Ja ce
1oa0upat 1 oOydaBaT O4akBaHO J0BeJe A0 3aTpya-
HeHle IIpY BbBeXKJAaHeTo Ha HOBU:A peructbp. He
e ocurypeHa 1 HeoOXoAMuMaTa MaTepuaaHa Oasa
3a QYHKUMOHMpaHeTO Ha 3akoHa. ToBa oOsCHsBa
3aI110 IbPBOHaYa/AHO OIlpeeAeHNsI CPOK 3a BAU3a-
e B cuaa 01.10.2006 ce otraoxxm 3a 01.07.2007.

4. Makap u B HAKOU KPBroBe 4a OCTaHaxa pe3epBu
AOKO/AKO IpeMMHaBaHeTO Ha Tbprosckus permc-
ThP KbM ATeHIIN 110 BIIMCBaHUATa € Hall-y4a4uHo-
TO pellleHNe, He MoraT Ja ObaaT ocTaBeH! Oe3 BHU-
MaHIe pejuiia IOAOXKUTEAHN UAeH, 3aleTHaAU B
3aKOHa, KaTO HaIllpuMep:

* BoBesxganeTo Ha EguHeH eaeKTpoHeH perucrnp,
B KOJITO Ce BbBEeXKAAT BCUYKM 3asBAEHII, aKTOBe Ha
cbAa U >Xaa0u;

¢ JIponsHacsHeTO IIO MCKaHEeTO 3a perucrpanys
He I10-KbCHO OT CAeABalius pabOTeH AeH;

* HesabaBHOTO M34aBaHe Ha CIIPaBKU U yAOCTOBe-
peHus;

L B’I)BG)KAaHeTO Ha €A€eKTPOHEH IIOAIINC U eA€K-
TPOHEH AOKYMEHT B PETVICThbPHOTO ITPOM3BOACTBO;
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5. What do business people need to know with re-
gard to the implementation of the new register?

Local business people and the branches of for-
eign businesses, which are already registered in
the commercial registers at the respective district
courts, need to re-register within three years from
the entry into force of the new law. Re-registra-
tion is free of charge and can be carried out with
a application, affidavit of current condition, and
current Articles of Incorporation (Incorporation
Agreement) of the corporation. In case of coinci-
dence of two or more businesses, which is deter-
mined at the time of the submission of petitions for
re-registration, the Agency has to send a letter to
all parties with coinciding names and must allow
the parties two months to apply for a new name.
If the party does not apply for a new name in this
time period, the Agency completes the registration
on its own as it adds the name of the city where the
registering District Court is located to the original
name of the party.

The Commercial Register Act provides the dead-
lines during which all businesses have to submit
for registration the circumstances that are subject to
registration and for the submission of the accepted
and audited annual accounting reports. Accord-
ing to the new law, however, non-compliance with
the deadlines leads to the imposition of fines from
BGN 500 to BGN 1000 in cases of failure to submit
a petition for registration on time, and BGN 1,500
to BGN 3,000 for failure to submit of an annual ac-
counting report on time. The introduction of the
above sanctions is aimed to disciple businesses,
because currently the law-mandated deadlines are
not being met.

6. The good intentions of creating common regis-
tration procedures governed by clear criteria, man-
datory deadlines and modern technologies are
evident. It will only be fair to have the Office re-
sponsible for registration organize the issuance of
registration decisions in other languages according
to the businesses’ requests, to ensure easy access to
all available information, as in the cases of coinci-
dence of the businesses’ names during re-registra-
tion firms with older initial registration are given
priority. In this regard, the law could be changed

December 2006
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¢ BB3MOXXHOCTTa 3a IIPpOBEPKN IIO €AeKTpOHEH
II'bT.

5. KakBo Tp}I6Ba Aa 3HasAT ThprOBIMTE BB BPpb3Ka C
BbBe>KAaHeTO Ha HOBIII perI/ICT"bp?

TovprosuuTe 1 KA0HOBeTe Ha Yy>XKAeCTPaHHU Thp-
TOBIIV, KOUTO Ca Bede perucTpupaHy B ThPTOBCKUTe
perucTpy Ipu CbOTBETHUTE OKPBXHM ChANANIIA,
caeABa ga ce IIpeperucTpupar B TPUTOAVIIIEH CPOK
OT BAM3aHeTO B Ci/Aa Ha HOBM: 3akoH. ITpepermuc-
TpauusTa e OeslaaTHa 1 ce U3BbpIIIBa Ha Oa3a 3a-
sBA€HIE, YAOCTOBEPEeHNe 3a aKTyaaHO ChCTOsSHMe
n aKTryaaeH Ycras (Jpy>KecTBeH 40roBop) Ha Apy-
JKecTBOTO. B caydail Ha chbBnlageHne Ha pupmuTe
Ha ABaMa 1AM IIOBe4Ye ThPTrOBIM, YCTaHOBEHO IIpU
II0AaBaHETO Ha 3asBAEHMs 3a Ipeperucrpanus,
areHIuATa M3Ipania cboOLIeHNe Ha BCUYKM Thp-
TOBIIM ChC ChBIIaJaIO MMe, KaTo IIpeAOCTaBsl Ha
ThpTroBella, 3asBUA IIpeperucpanusTa, Asymece-
4eH CpOK 3a 3asBsBaHe Ha HOBa pupma. AKO Thp-
rOBeILIbT He 3asBM HOBa (pupMa B TO3U CPOK, areH-
usTa CAy>KeOHO M3BbPIBa perucTpalsTa, KaTto
KbM JOCETalllHOTO HalMeHOBaHMe Ha Thprosera
NpuOaBs HaCeA€HOTO MSICTO Ha OKPBXKHMS ChJ 110
I'bpBOHaYa/AHaTa perucTparysl.

B sakoHa 3a THproBckmsl peTucTbp ca Bb3IPONU3Be-
A€HI CpOKOBeTe, B KOUTO ThPrOBLIUTE cAeBa Aa
3asBAT 3a BIMCBaHe OOCTOSTEACTBATa, I10AJeXKa-
IV Ha BIJCBaHe I 3a IpeAcTaBsHe Ha IIpueTuTe 1
OAUTUPaHU TOANUIIHY cdeToBOAHM oTdeTn. 1o Ho-
BaTa ypeaba, obOaue, Heclla3BaHETO Ha Te3) CPOKO-
Be Beye e CBbP3aHO C HaJaraHeTo Ha rao00u ot 500
20 1 000 aeBa mpu HemogaBaHeTO Ha 3asBACHNE 3a
BIIMCBaHe B CpoK, cboTBeTHO 1 500 — 3 000 2eBa 3a
HellpeACTaBsHe B CPOK Ha TOAMIIIeH CYeTOBOAEH OT-
JeT. BpBe>XAaHeTO Ha rOpHUTE CAaHKIINI OU caea-
Bal0 Aa AMCLUMIIAMHUPA ThProBLUTE, Thil KaTo 40
MOMeHTa NpeaBUAeHITe B 3aKOHa CPOKOBe He ce
cria3Bar.

6. OueBnAHM ca 400puUTe HaMepeHNs 3a Ch3aBaHe
Ha 0OMYaifHO PerucTbPHO MPOU3BOACTBO, IIOAUN-
HEHO Ha SICHU KpUTepuu, 3aAbAXKUTEAHN CPOKOBE
1 MOJepHM TexHoaornu. Moxe ga ce mmpenopbya
Aomrpanuteano Cayx0ara 10 BIIMCBaHUATa 4a Op-
raHu3ypa M3jzaBaHeTO Ha perucTpaliOHHN perie-
HISI Ha APYTHU JKeAaH!U e3UIU IO MCKaHe Ha Thp-
TOBLIUTE, 4a Ce OCUTYPU AeCeH AOCTBII A0 IiAaTa



- Lega «InterConsult News

LIVE ISSUE

if necessary. Only time will tell whether the state
administration will succeed in dealing with this
challenge, because the difficulties so far beg the
question whether if the legal system was financed
and the Code of Civil Procedure was respectively
amended, the necessary changes could not have
been implemented as part of the legal reform with
a better outcome.

OPINIONS

Offset Agreements in Public
Procurement Contracts
Tvan Markov

Bulgaria’s NATO membership

has imposed the necessity of
‘ comprehensive  moderniza-
A tion of the Bulgarian armed

forces and a substantial part
of this process involves the delivery of new mili-
tary equipment.

Ambitious projects for supply of modern military
equipment to the Army, Navy and the Air Force are
currently under way. These projects are carried out
in the form of public procurement contracts, which
exclude the general applicability of the Public Pro-
curement Act, since these forms of procurement
are related to Bulgaria’s defense and national secu-
rity and are related to the supply of equipment and
services in connection with the arms, explosives,
and military equipment production and trade, and,
therefore, are subject to special treatment.

The special character of the above-mentioned pro-
curement deals requires the application of special
rules for their implementation, which can be found

December 2006
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Haan4yHa MHQpOpMaIus, KaKTo IpU ChBIIageHusATa
Ha pUpMUTe Ha THPTOBLIUTE IIPU IIpeperucTpanu-
ATa, IPEeAVIMCTBO Aa MMaT ThPTOBLIUTE C IO-CTapa
IIbpPBOHAYa/AHAa PErucTpanus, KOeTo caMo Ie e
crpaseAAnBo. AKO e He0DXOAUMO BKAIOUUTeAHO U
B Ta3! Bpb3Ka O cae4Balo Ja ce M3MeH! 3aKOHa.

Camo BpemeTo Ille TTIOKaXKe J4aAM AbpKaBHaTa ad-
MUHUCTpalys Ie CbyMee 4a ce CIIpaBU C II0CTaBe-
HOTO IIpeAU3BUKATeACTBO, 3alllOTO AOCeraliHuTe
TPYAHOCTH IIOCTaBAT BBIIPOCA, 4aAU aKko Oerrre Ppu-
HaHCUpaHa cbgeOHaTa cucTeMa UM M3MeHeH CbhOT-
seTHO ITIK, HeoOxoauMHUTe MPOMEHM He MOKexa
Aa ce U3BBPIIAT B paMKIUTe Ha CbhleOHaTa pedop-
Ma C I10-400Bp edexT.

MHEHUA

Od¢ceTHn criopasymenus IIpy o0IecTBeHIATe
MOPBbYKM
Mear Mapicos

Yaencrsoro Ha bearapusa 8 HATO Haa0x1u He0O-
XOAMMOCTTa OT BceoOXBaTHa MOJepHM3alus Ha
OparapckaTa apmis, CbhIlleCTBeHa 4acT OT KOsTO e

AOCTaBKaTa Ha HOBa BO€HHa TeXHIKa.

B x04 ca aMOu1IMO3HM ITPOEKTH 3a 4O0CTaBKa Ha MO-
AepHa BOeHHa TeXHMKa 3a CyXOII'bTHIUTe, MOPCKIUTe
U BOGHHO-BB3AYIIHNUTe cuAu. Teau mpoekTu ce ochb-
ITTeCTBsABAT Ype3 OOIeCTBeH) IIOPBUKM, IIPU KOUTO
ce U3KAIOuBa oOIaTa IIPUAOKMMOCT Ha 3aKOHa 3a
Ob1ecTBeHUTe TIOPBUYKY, THI KaTO IIOPBHUKUTE Ca
CBBp3aHM C OTOpaHaTa M CUIypHOCTTa Ha bbara-
pUs M ce OTHACAT A0 AOCTaBKa Ha ChOPBXKEHUs U
yCAYTH, CBbP3aHl C IIPOM3BOACTBOTO U ThPTOBUATA
C OpBXMUsI, OoerpuIIacyl ¥ BOeHHa TeXHIKa U Iopa-

AV TOBa ce TpeTrpar KaTo CIiennaaHn.

OcobGeHmAT xapaKTep Ha IOCOYeHITe OOIIeCTBeHN
MOPBYKU M3MCKBa IIpIAaraHeTo Ha 0coOeHM Ipa-
BI14a 3a TAIXHOTO IPOBeXKJaHe, KOUTO ce ChbAbpKaT
B Hapeaba 3a Ycaosusra u pega 3a Bb3aaraHe Ha
crenraaHm obmectseHn nmopbuku (rmpueta ¢ [IMC
233/2004 r., B cuaa ot 01.10.2004 r.).
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in the Ordinance on the Conditions and Procedure
of Special Public Procurement Contracts (233/2004
in force as of 1 October 2004).

One of the most important specifics of this special
ordinance is the regulation of compensatory (off-
set) agreements (OA) as an inseparable part of the
special public procurement contract. The OA is
always required when the contract is performed
by a foreign party and the value of the contract
is over BGN 10,000,000 net of VAT. In such cases,
the candidates for the special public procurement
contracts are required to submit an offset offer,
which is evaluated by separate experts and carries
a weight at the final evaluation of the whole offer
of not less than 20%.

OA’s subject-matter is the execution by the contrac-
tor of the special public procurement contract of
offset obligations, together with and in addition to
its obligations under the public procurement con-
tract.

The substantive contents of the OA include the fol-

lowing elements:

¢ Value of the agreement. The value cannot be less

than eighty percent of the total value of the special
public procurement contract and constitutes the
total value of the offset direct and indirect obliga-
tions multiplied by the corresponding offset coef-
ficients.

e Subject-matter of the offset obligations — direct

and indirect. The direct offset obligations are re-
lated to the primary subject-matter of the public
procurement contract, while the indirect offset ob-
ligations include all other obligations outside the
direct obligations (for example new investments
in the sectors and projects suggested by the Min-
istry of Economy and Energy, export of Bulgarian
goods, awarding rights over industrial sites, etc.).
For each of the direct and indirect obligations, an
offset project must be prepared with a detailed de-
scription of the activity, deadlines, and the stages
for implementation, the offset beneficiaries, the

December 2006

MHEHUA

Eana oT Havt-BaskHUTE OCOOEHOCTY Ha Ta3u CHeIu-
aAHa HOpMaTHUBHa ypeJ0a e peraaMeHTHpaHeTO
Ha KOMIIeHcaTopHuTe (oceTHM) CriopasyMeHus
(,OC”) kaTO HepasaeAHa 4acT OT cIleljaAHaTa 00-
mecTBeHa nopbuka. Ckarousanero Ha OC ce nanmc-
KBa BMHary, KOraTo M3I'bAHUTeA Ha IIOpbhuUKaTa e
Yy>KAeCTpaHHO AUIle ¥ CTOMHOCTTa Ha HOpbUKaTa
e Hag 10 000 000 aesa 6e3 AAC. B Tesn caydan KaH-
AMAATUTE 3a ClleyeaBaHe Ha CIIellalHa OOIecT-
BeHa IOpbUKa ca AABXKHU Ja oAajaT ¥ OPCeTHO
IpeAA0>KeHNe, KOeTO ce OlleHsBa OT OTAeAH!U eKC-
IepTH U MMa TeXKecT IIpU KpaliHaTa OlleHKa Ha I1s-

AocTHaTa odepTa He 110-MaaKo oT 20%.

OC uma 3a mpegMeT U3BbpIIBaHe OT CTpaHa Ha 13-
II'bAHUTEAs Ha CIlellaAHa oOIljecTBeHa ITOpbUKa
Ha o(ceTHU 3aAbAKEHIs, HapeA U B AOITbAHEeHMe
KBbM 3aAbAXKeHMATa My I10 4OTOBOpa 3a Bh3AaraHe

Ha crienuaZHarta IIOp’b4Ka.

CopimectseHOTO ChabpkaHMe Ha OC BKAIOUBa caea-

HIUTEe eAeMEeHTI:

¢ CroiHOoCT Ha criopasyMenuerto. Tsa He Moxke Ja
Obge 1mo-mMaaka OT ocemJeceT Ha CTO OT oOOIaTa
CTOMHOCT Ha CIlelladHaTa OOIIlecTBeHa ITOpbYKa
U IpeacTaBAsBa oOllaTa CTOMHOCT Ha O(PCeTHUTe
AVIPEKTHU U MTHAVIPEKTHU 3aAbAKEeHNs YMHOXKeHa

I10 CbOTBeTHU O CeTHU KOePUITeHTH.

L Hpeg!MeT Ha Ogl)CQTHI/ITe 3aAbAKEHUI — AVTPEKT-

HII M MHAMPEKTHU. AupekTHuTe OpCeTHM 3a4ba-
JKeHMSI Cca TaKMBa, CBbP3aHM C OCHOBHUSA IIpejMeT
Ha AOTOBOpa 3a Bb3JAaraHe Ha CIlellalHa OOIIecT-
BeHa IOpbYKa, a MHAMPEKTHUTE OPCETHM 3aAbA-
JKeHMSI BKAIOYBAT BCSIKAKBU APYTM 3aAbAKEeHUs
U3BBH AVPEKTHUTe (HallpyMep HOBU MHBECTUITUN
B IIpeAaoXXeHM OT MuHMCTbpa Ha MKOHOMMKa-
Ta ¥ eHepreTMKaTra CeKTOpPU U IPOeKTH, eKCIIOPT
Ha ObArapcKu CTOKM B 4Uy>kKOMHa, IpejocTaBsIHe
Ha IIpaBa BLPXy OOeKTM Ha MHAyCTpHaAHa coO-
CTBEHOCT 1 AP.). 3a BCAKO OT AMPEKTHUTE M UHAN-
PEeKTHU 3aAbAKEHUsI ce U3IOTBA OPCeTeH ITPOeKT
C IIOAPOOHO OIMCaHMe Ha AeMTHOCTTa, CPOKOBeTe I

¢dasure 3a ocplrecTssABaHeTO, OCeT-oayJaTean-
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goods and services involved and so on.

¢ Deadline and plan for performance of the offset

obligations — no longer than ten years.

o Offset Coefficients. The offset coefficient is a
number from 0.5 to 5.0, which shows the increase

of the nominal value of the offset obligation with
the economic benefits from its performance. The
coefficients for the direct offset obligations are de-
termined by the Minister of Defense, while the in-
direct obligations are determined by the Minister
of Economy and Energy.

¢ Third-party contractors of offset obligations —

these are parties which have entered into a sepa-
rate contract with the party performing the spe-
cial public procurement contract, and pursuant to
which they carry out separate offset obligations.
These parties must be approved by the Ministry of
Defense and the Ministry of Economy and Energy.

* Responsibility for Non-Performance of offset ob-

ligations. Failure to perform is most often penal-
ized with a default payment of 5% of the value of
the defaulted project, as such payment does not re-
lease the party from its obligation to perform. If the
penalty is not paid on time, the good performance
guarantee is retained.

¢ Guarantee type and amount for the performance

of offset obligations. Usually, the bank guarantee
is from a first-rate bank in the amount of 5% of the
value of the offset agreement.

The offset agreement enters into force at the time
of its signing, the signing and entry into force of
the special public procurement contract and with
the issuance of good performance bank guarantee.
On the other hand, the entry into force of the offset
agreement is a condition for the entry into force of
the special public procurement contract.

The performance of the offset obligations is report-
ed for separate projects according to special report
forms and is accepted by the Ministry of Defense
for the direct offset obligations and by the Minis-
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MHEHUA

T€, 3acerHaTnTe CTOKIN 1 yCAYIU, N.T.H..

* Cpok u cxema 3a M3IrbAHeHNe Ha OQCeTHUTE 3a-

ABAKEHUS — He ITO-ABbABT OT AeCeT TOAMHU;

* Odcernn xoedpurmentu. OpceTHnAT Koepuim-

eHT e uyncao or 0,5 40 5, KoeTo noka3Ba yseande-
HIeTO Ha HOMIHAaJAHaTa CTOMHOCT Ha O(CeTHOTO
3a4bAKeHIe C MKOHOMMYECKNUTE IOA3U OT U3IThA-
HeHuneto My. KoedunmenTture 3a gupextaure od-
CeTHM 3aAbAKEeHUs ce oIlpeaeaAT oT MuHucrbpa
Ha oTOpaHara, a 3a MUHAMPEKTHUTe — OT MIUHNCTD-

Pa Ha MKOHOMIIKaTa 1 eHepreTmkKaTra.

* Tperu cTpaHU-U3IIbAHUTEAN Ha OPCETHN 3a4bA-

JKeHIs — TOBa ca AN, C KOUTO UBIbAHUTEAAT Ha
crieljaJHaTa OOIleCcTBeHa MOpPbUYKa € CKAIOYMA
OTAE/AHM AOTOBOPM, 11O C1AaTa Ha KOUTO Te U3ITbA-
HABAT oIpejeAeHU OPCeTHU 3albaxeHus. Tesu
AuIia mogaexkart Ha ogo0peHne ot MuHucTepcTso
Ha oTOpaHara 1 MuHMCTepCcTBO Ha MKOHOMMKAaTa

1 eHepreTmkara.

¢ OTrOBOPHOCT IpY HEU3IIbAHEHUE Ha O(PCeTHU
3agpakeHus. HensmbaiHeHneTo e cBbp3aHO Haii-
4ecTo C HeycTolKa B pa3Mep Ha 5% OT CTOMHOCT-
Ta Ha HeM3IIbAHEeH1eTo, Oe3 ToBa 4a OCBODOXK aBa
UBITbAHUTEAS OT 3a4bAXKEHIETO MY Aa U3IIBAHMN.
Axko HeycTOlIKaTa He ObJe I141aTeHa B CPOK, YCBOsBa

ce rapaHIM:ATa 3a 400PO U3ITbAHEHNe.

* Bua u pasmep Ha rapannusTa 3a U3IrbAHEHNE Ha

o(ceTHUTE 3a4bAKeHNA. OOMKHOBEHO CTaBa AyMa
3a OaHKOBa rapaHINs OT ITbpBOKJAacHa OaHKa B

pasmep Ha 5% ot croiiHoctTa Ha OC.

OC Bam3sa B cr4a € HOANIMCBAHETO MY, IOATIVICBaHe-
TO U BAM3aHETO B CiJa Ha AOTOBOpaA 3a Bbh3JAaraHe
Ha CIlellaaHa OOIIlecTBeHa IOPBUKa U C IIpeacTa-
BsIHeTO Ha OaHKOBaTa rapaHuus 3a 400pO U3ITbA-
nHenme. Ot gpyra cTpaHa Ban3aHeTo B cuaa Ha OC e
yCAOBUE 3a BAM3aHe B CI1a HAa AOTOBOpa 3a Bb3Aa-

TaHe Ha CIielyaAHa O6IlIeCTBeHa IIOP’bYKa.

MamnesaneHuero Ha OCI)CGTHI/ITG 3a4bAKEeHNsI ce OT-
quTa I10 OTA€AHN IIPOEKTU ChIAaCHO CIIenVaaHU

OTYEeTHU (l)OpMI/I u ce ripyemMa OT MI/IHI/ICTepCTBO-



- Lega «InterConsult News

OPINIONS

try of Economy and Energy for the indirect obliga-
tions. Furthermore, the contractor has the duty to
present to the Ministry of Defense and the Ministry
of Economy and Energy six-monthly and yearly re-
ports for the performance of the offset obligations.

The good knowledge of the requirements of the off-
set agreement will allow the potential candidates
to submit a competitive and well-grounded offset
offer, which in all cases will improve significantly
the overall evaluation of the general offer and thus
the chances for winning the bid for the special pub-

lic procurement contract.

The new Concessions Act
Vladimir Penkov

1. With the coming into force of the new Conces-
sions Act (the Act), the question whether this Act
was necessary in order to meet the recommenda-
tions and requirements of the European Union be-
comes irrelevant. The question that deserves more
attention is whether, at the time of Act’s passing,
the necessary editorial changes were made, wheth-
er the changes ensure publicity and transparency,
free and fair competition, as well as equal consid-
eration of all candidates and participants in the rel-
evant procedures.

2. The positive feature is that many of the problem-
atic definitions have been dropped or modified re-
spectively, as a result of which the draft of the Act
which has been passed is much more in tune with
the goals established by this law.

3. The Act, however, is not consistent in terms of its
scope. On the one hand, it was proper to include
the objects of exclusive state ownership; however,
it is unclear why monopoly state activities (as long
as they exist or are likely to occur) were excluded
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TO Ha OTOpaHaTa 3a AUPEeKTHUTEe OPCeTHU 3aAbA-
JKeHMsI ¥ OT MUHICTepCTBOTO Ha MKOHOMMKATa U
eHepreTukara 3a nHaupektaure. Hapeg c Tosa, ns-
I'bAHUTEASAT € AABXKEH Aa IIpeaocTaBy Ha MuHuc-
TepCTBOTO Ha OTOpaHaTa M MMHHICTEPCTBOTO Ha
MKOHOMUKATa U eHepreTMKaTa TOAUIIHA U IIecT-
MeCeyH! AO0KAaAy 3a U3ITbAHEHNETO Ha OQCeTHN-

Te 3a4bA>KEeHII.

Ao0poTo ro3HaBaHe Ha M3MCKBAHITA, CBbP3aHN C
OC e npeanocraeka 3a IIpe4cTaBsHe OT CTpaHa Ha
IOTeHIIaAHNTe KaHAMAATI Ha €4HO KOHKYPEeHTHO
U CepMO3HO OOOCHOBAHO O(CETHO IIpeAlO0KeHNe,
KOETO BB BCeKI CAy4ail I1ie I10400pM ChIIeCTBeHO
obmara oljeHKa Ha odepTaTa, a OTTaM - IIaHCO-
BeTe 3a CIleyeaBaHe Ha crelliadHara OOIecTBeHa

IIOpBYKa.

HosBusar 3akoH 3a KOHIIeCUUTE
Baadumup Ilerikos

1. C Bau3aneTo B ci4a Ha HOBU: 3aKOH IyOU 3Ha-
JyeHle BBIIPOCHT, 4aAU 300110 e 0111 HeoOXoAUM
C oraeg, ga OTTOBOPMM Ha HPEIOPBKUTE U MU3JC-
kpannsaTa Ha EC. IloBewye 3acay>kaBa BHMMaHUe
BBIIPOCHT, 4aAUl KbM MOMEHTa Ha HeroBOoTO Ipu-
eMaHe ca O1AM HallpaBeH! HeOOXOAUMUTe pejak-
LIMIOHHU M3MeHeHIs, OCUTypsBaHe Ha IyOANMIHOCT
U IIPO3PavHOCT, CBOOOAHA U A0s1AHA KOHKYPeHITIs,
KaKTO ¥ PaBHOIIOCTAaBeHOCT Ha BCUYKM KaHAUAATH

1 y9aCTHNMIIN B ITpOLIeAypuTe.

2.1To3UTUBHOTO €, Ye AelICTBUTEeAHO MHOTIO OT (pOp-
MYyAMPOBKIUTE, ITpeAU3BUKBaIN Oe3II0KONCTBO, ca
OTIIaZHaAM, PeCIeKTUBHO ca O11AM U3MeHeHH, I10-
paau KoeTo mpuerara peAakijys Ha 3aKOHa B MHO-
IO MO-TOAsAMa CTeIleH OTTOBapsl Ha IIOCOYEHNTE B

HETo ILIeAI.

3. B 3akoHa obaude HsIMa 10CA€40BaTEAHOCT IO OT-
HOIIIeHNe Ha HerosusA oOxsat. OT e4Ha cTpaHa IIpa-
BIAHO Ce BKAIOUMXa OOeKTITe Ha U3KAIOYNTeAHaTa
Abp>KaBHa COOCTBEHOCT, HO Hepa3OupaeMo 3aIio

ce U3KAIOUYM OT 0OXBaTa MOHOIIOAHATa AbpP>KaBHa
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from the scope of the Act. Precisely this is the per-
missible scope of the law according to Art. 17 and
Art. 18 of the Bulgarian Constitution.

Besides that, ill-grounded and even unconstitu-
tionally, the Act includes construction works and
services, as well as objects of private, state and mu-
nicipal property and the property of public organi-
zations and their associations. One would expect
these activities to be fully addressed by the Public
Procurement Act. Possible conflict between the two
Acts could create undesired difficulties for both
parties, especially if the ongoing procedures are
substantially different.

4. Despite the formal requirement for the existence
of circumstances which threaten the state (Art. 69),
the provision for amendment and supplement-
ing of already concluded concession agreements
with unclear criteria creates conditions for changes
in the requirements, which are in violation of the
principles of transparency and equal standing.

5. The possibility of transfer of concession rights to
third parties was properly limited, as this is now
allowed only for assignees of the concessionary.

6. Despite the useful specifications which were
made, we remain unsatisfied that during the com-
petitive interview procedure with the candidates
the possibility for impermissible change of the al-
ready announced conditions of the concession, re-
mains an option. Because of this, it is possible that
after the beginning of the concession procedure,
but before the submission of the offer, to have an
instance where the conditions of the concession are
substantially changed, which would result in the
exclusion of potential candidates, who under the
changed conditions would have participated in the
competitive interview. The fact of the publishing
of the amendments in The State Gazette practically
would hardly rekindle the interest of a candidate
that has already given up, which in itself tilts their
equal footing. However, the latter candidate, since
it has not participated in the competitive interview

December 2006

MHEHUA

AEVHOCT, A0KOJAKOTO BCe OIIle 51 IMa MUAM He € U3-
KAIOYeHO Ja Bb3HUKHe. VIMeHHO ToBa e AOIyCTH-
MIAT 00XBaT CbraacHoO 4. 17 u 18 ot 6barapckara

Koncruryns.

3a cMeTKa Ha TOBa HEOOOCHOBAHO U 40P IIPOTUBO-
KOHCTUTYIIMIOHHO IIpeAMeTHT BKAIOYBA CTPOUTEA-
CTBOTO U yCAYTUTe, KAKTO 11 OOeKT! Ha YacTHa AbP-
>KaBHa M OOIIMHCKa COOCTBEHOCT M COOCTBEHOCTTa
Ha IyOAMYHOIIPaBHY OpTaHM3aIlUM 1 TeXHU oOde-
Annenust. Tesu geitHOCTH OM caeaBaao M3depIia-
TEJHO Ja ce ypeXXJaT B 3aKOHa 3a OOIIeCcTBeHNUTe
nopbuku. EBeHTyasHaTa KOAM3US MeXAy ABarta
3aKOHa OM Moraa ga IIOpOAM HeXKeJaHU 3a ABeTe
CTpaHI TPYAHOCTU, OCOOEHO aKO IPOBEXAAHNTE

nponeaypu CbleCTBEHO Ce OTAM49aBar.

4. Berpeku GOpMaAHOTO M3UCKBaHE 3a HaAMYVIE
Ha OOCTOATeACTBa, 3acTpallaBallll Abp>KaBaTa
(4. 69), ypeabaTa 3a M3MeHeHUe U AOITbAHEHUe
Ha Beye CKAIOYeH! KOHIIeCMOHHM AOTOBOPMU C He-
SICHUTe KPUTEePUM Ch34aBa IIPeAIIOCTaBKM 3a ITpak-
TUYECKM II0CAe/Balllyl IIPOMEHM Ha yCAOBUATa B
HapylIlleHre Ha IIPUHIIUIIATE 3a TPaHCIIapeHTHOCT

U PaBHOIIOCTABEHOCT.

5. IlpaBuaHo Gellte orpaHn4yeHa Bb3MOKHOCTTa 3a
IIpexpbpAsHe Ha KOHIIeCMOHHUTe IIpaBa Ha TpeTu
AMNIIa, KaTo TOBa ce AOITyCcKa caMO CIIPAMO IPaBOII-

pUeMHUII Ha KOHLIeCHOHepa.

6. Beripeku HarpaBeHNTe MOA€3HM YTOUHEHUS OC-
TaBa Hey40BAETBOPEHMETO, Ye IIpM IIpoleaypaTa
»CbCTe3aTeaeH Anaaor”’ IpoAbAXKaBa 4a ce Ipea-
BIKJA Bb3MOXKHOCT 3a HeAOMyCTUMa II0AMsHa Ha
IIpeABapUTeAHO OOSIBEHM YCAOBMs Ha KOHLIECHS
cae BOAEHUTe C KaHAMAaTuTe pasropopu. Ilopaan
TOBa € Bb3MOXKHA XUIIOTe3a A€ Ha4aA0To Ha IIpOo-
1leJypara, HO IpeAM IojaBaHeTo Ha odepraTa, Ja
Ce M3MEHAT ChIIEeCTBEHO yCAOBIATa Ha KOHLIeCUATa,
U Taka OT y4JacTue B IIpoLedypaTta 4a ce U3KAK4JaT
IIOTeHUMAaAHN KaHAMAATH, KOUTO IIPYU M3MEeHeH!-
Te ycAoBM: OMXa ydacTBaAl B ChCTe3aTeAHNs Aua-
a0T. PakThT Ha OOHapogBaHe B Abp>KaBeH BeCTHUK

Ha M3MEHEeHMATa IPaKTUIeCKU TPYAHO IIie BbpHe
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does not have the right to submit an offer, which
puts to question these principles.

7. We can view positively the specification accord-
ing to which the time limits of the concessionary
procedures commence on the date of publication
in The State Gazette and not from the time of the
submission of the concessionary announcements.
This improvement guarantees publicity and equal
standing.

8. The Act anticipates a scenario in which a con-
cession can be given without the determination of
legal and technical parameters. These parameters,
however, are the core of the subject matter and the
conditions of the concession. How would trans-
parency and equal standing be guaranteed in such
cases?

9. The law in its present form not only does not
set out accurate and clear conditions which al-
low the grantor to take on some of the expenses
for the management and maintenance of the object
of the concession, but it removes the 50% restric-
tion provided in the draft. This is a non-market
mechanism, which creates the danger of subjectiv-
ism, lack of transparency and unequal standing for
the participants. Further, it should be kept in mind
in such cases are the participants in the different
procedures, which only increases the social signifi-
cance of the weaknesses outlined above.

Considering all of these observations, I can conclude
that the adopted piece of legislation has significant
weaknesses, which necessitate urgent amendments
in order not to discredit the announced principles
of publicity, transparency, free and fair competi-
tion, and equality of the participants.
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IHTepeca Ha OTKa3aAus ce Beue KaHAMAAT, KOeTo
camo 110 cebe cu I ITpasy HepapHoOIIOcTaBeHn. Ho
I10CAeAHUAT, Thil KaTO He e yJacTByBaa B ChCTe3a-
TeAHUs AMaAOT AOpU HaAMA MpaBo Ja IoJaBa Beye
odepTa, KOeTO IOCTaBsI 1104, ChbMHeHe AeliCTBUeTO

Ha II0CO4Y€HNTe IITPUHITNIIN.

7.1lo3suTMBHO MOXKe Aga ce OTYeTe YTOUHSIBAaHeTO, ue
CpOKOBeTe I10 KOHIIECMOHHHTE IIPOlleAypH 3arod-
BaT Ja TeKaT OT gaTaTa Ha oOHapojsaHe B JAbp>Ka-
BeH BeCTHIK, a He OT MOM€HTa Ha 4eIl03MIpaHeTo Ha
oOaBaeHmsATa. Taka ce rapaHTHpaT MyOANMYHOCTTa

U PaBHOIIOCTAaBEHOCTTA.

8. 3aKkOHBT IIpeABIKAa XUIIOTe3a, IPU KOATO
MO3Xe Ja ce MpeAocTaBs KoHIecus 0e3 4a ce Impea-
BIDKAAT IIPaBHM U TeXHMYECKM paMKM Ha ChIIjaTa.
Tesu pamkm obade ca chplieBMHATa Ha IIpejMeTa
Ha KOHIIeCusiTa 1 ycAoBuATa 3a chinata. Kak me ce
rapaHTHpa TPaHCIIapeHTHOCT ¥ PaBHOIIOCTaBeHOCT
B Te3U caydan?

9. 3akOHBT B ceraliHara pejakIysl He caMO He
IIpeABVKAa TOYHM M SICHU YCAOBMS, IPU KOUTO
KOHIIe4eHTHT MOXKe Aa IoeMe 4acT OT pa3XxoAuTe
110 yIIpaBAeHue U IoAAPBXKKa Ha o0eKTa Ha KOH-
1jecusiTa, HO U IIpeMaxHe IIpeABUAEeHOTO B IIpOeK-
Ta 50%-THO orpanmyenue. Tosa e HemazapeH Me-
XaHU3DBM, Ch3JaBalll OIIAaCHOCT OT CyDeKTUBU3LM,
HEeTPaHCIIapeHTHOCT ¥ HepPaBHOIIOCTaBeHOCT Ha
yuactHunuTe. ITpu ToBa B TO31 cayuaii caeasa aa
ce UMaT HpeABN/ YIaCTHULUTE B Pa3AMYHU IIPO-
1leAypu, KOeTO caMoO 3acuaBa ODIeCTBeHOTO 3Ha-

4Y€HII€e Ha BU3MpaHuTe caabocTu.

ITocoueHoTo Mu gaBa OCHOBaHMe Aga ODOOIIsI, ye
MPUEeTUAT 3aKOH ChbAbp>Ka ChIIeCTBeHN c1a00CTH,
KOUTO HaJlaraT Obp30TO UM M3MeHeHlUe U JOITbA-
HEeHIe C OI1e/ Aa He ce AVICKpeAUTUpaT OOsIBEHITE
HNPUHLUNUIINM Ha IMYOAMYHOCT U IIPO3PadHOCT, CBO-
0o4Ha 1 A0s1Ha KOHKYPeHIIUs ¥ paBHOIIOCTaBe-

HOCT Ha y9aCTHUIINTE.
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Use of immovable properties
on a timeshare basis under
EU law

Plamen Stoyanov

In light of Bulgaria’s forthcom-
ing accession to the EU and

the extremely fast developing
tourist industry in the country, the issue of offering
contracts for the right to use immovable properties
on a timeshare basis is likely to become increas-
ingly pressing. Using such contracts, according to
which clients may acquire the right to use a villa at
the sea side or in the mountains for a week during
the year, foreign tourists who do not have the nec-
essary means to purchase real estate or do not wish
for various reasons to use the services of the vari-
ous hotels at the Bulgarian sea side and mountain
resorts can be lured in the country.

The basis for the legal framework with regard to the
above-mentioned contracts is laid out in the Direc-
tive 94/47/EC of 26 October 1994 (“The Directive”)
regarding contracts for the right to use immovable
properties on a timeshare basis. What should be
kept in mind is that the scope of the Directive cov-
ers contracts with duration of at least 3 years and
time of use at least one week per year. The subject
matter regulated by the Directive is these aspects of
the contracts which relate to the constituent parts
of the contract, to the conditions for communicat-
ing the information to the clients and to the proce-
dures and arrangements for cancellation and with-
drawal from the contract.

Regardless of the Member State where the immov-
able properties are located, the vendor is under an
obligation to provide every potential client with a
document, which in addition to the general descrip-
tion of the property includes, at a minimum, brief
and accurate information on the elements of the
potential future contract, as well as on the means of
obtaining additional information. All of the infor-
mation, which has to be included in the document,
represents an integral part of the agreement, while
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EBPOINEWUCKO NMPABO

BpemeHnHO roassaHe Ha HeABVIKVIM MIMOT I1O
€BPOIIeVICKOTO IIPaBo
ITramen CmosHos

B cBeTamnara Ha MpeACTOSAIIOTO NPUCheAMHSIBAHE
Ha bparapus kem EBpornienickuis ¢bi03 1 M3KAI09M-
TeAHO ObP30TO pa3BUTHE Ha TypuU3Ma B CTpaHaTa,
BBb3MOXKHO € BBIIPOCHT 3a IIpeJlaraHeTo Ha 40TO-
BOpM, CBbP3aHM C IPUAOOMBAHETO Ha IIpaBO Ha
BPeMeHHO I1043BaHe Ha HeABVDKMMa COOCTBEHOCT
Aa CTaHe Bce Mo-aKkTyaleH. IlocpeAcTBOM TakbB 40-
TOBOP, IO CMAaTa Ha KOMTO KAMEHTHT puA00uBa
IIPpaBOTO Ha II0A3BaHe - HallpyMep BbpXy BlAa Ha
MOpPeTO MAM B IAaHMHATa 3a ejHa ceiMuIia IIpe3
rojgMHara, MoraT ga ObaaT IpUBAEYEHH YyKAec-
TPaHHM TYPUCTM, KOUTO He pasrojarar ¢ HeoOXo-
AVIMUTE CPeACTBa 3a 3aKyllyBaHe Ha COOCTBEH He-
ABVDKVIM VMMOT MAM IThK He JKeAasT 110 pa3ANdHU
NPUYMHA Aa M3M0A3BaT yCAYTUTe Ha MHOTOOpOIi-
HUTe XoTeau 1o bbarapckoro UepHomopue man
IIAaHUHCKU KYPOPTH.

OcHoBaTa Ha IpaBHaTa paMKa II0 OTHOIIIeHUe Ha
CIIOMeHaTuTe A0TOBOPU e 3alersasa B AupekTusa
94/47/EO ot 26 oxtoMmBpu 1994 roguua (,dupex-
THBaTa”) OTHOCHO AOTOBOPMTE 3a IpUAOOMBaHe Ha
IIpaBO Ha BpeMeHHO I10A3BaHe Ha HeABIIKIIMa CO0-
creeHocT. CaeABa Aa ce MMa IIpeABuJ, 4e B 0OXBaTa
Ha JupeKTuBara Ioraar A0rOBOPU C IPOABAXKIU-
TeAHOCT MUHVMMYM TPpU TOAUHM U BpeMe Ha I10A3-
BaHe Hall-Ma/KO eJHa ceaMUIla Ha BCSIKa TOAMHA.
IIpeamer Ha peryaupane B Jdupexrupara ca camo
Te3U aclleKT! OT AOTOBOPUTe, KOUTO ce OTHACAT 40
nHpopManuATa 3a CbhIIeCTBEHNTE eleMeHTU Ha
AOToBOpa, A0 YCAOBU:ATA 3a IpeAOCTaBsHe Ha Ta3!
nHpopManus Ha KAMEHTUTe U A0 IpoLeAypuTe 1
yCAOBMSATa 3a aHyAMpPaHe 1 OTMsHa Ha 40roBopa.

Hesasucumo B xos1 gbp>KaBa 4aeHKa Ha Espomneri-
CKMs CBIO3 Ce HaMIpa HeABVDKMMUAT UMOT, IIpO-
AaBaybT € AABbXKeH Ja IpeJoCcTaBy Ha BCeKM ITOTeH-
1MaAeH KAMEeHT AOKYMEHT, KOMTO B AOITbAHeHMe
KbM OOIIOTO OIMCaHle Ha CbOTBETHMS HeABVKUM
UMOT IIpeAOCTaBsl MUHMMYM KpaTKa U TOYHa MH-
¢opmarus 3a eaeMeHTHTe Ha €BeHTyaAHUs Obael]
AOTOBOp, KaKTO U 3a HAYMHUTE 110 KOUTO MOXKe Aa
Obae roaydeHa gonbannTeana nudpopmanus. Ls-
Aata nH(pOpMaI, KOsATO TpsIOBa aa ObAe mpeloc-
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the advertising materials regarding the immovable
property need to show the possibility for acquiring
the document.

The Directive requires that the contract for the right
to use immovable properties on a timeshare basis
has to be in writing and, at a minimum, has to con-
tain the following elements:

¢ Information identifying the participating par-
ties;

¢ The nature of the right, which is the subject of the
contract and a clause regarding the requirements
which deal with the enforcement of this right on
the territory of the Member State where the im-
movable property is located;

® An accurate description of the property and its
location;

e When the property is under construction, it is
necessary that the following information be pre-
sented: 1) the state of completion, 2) reasonable es-
timate regarding the deadline for the completion of
the construction, 3) information regarding the con-
struction permit and the competent body that has
issued such a permit, 4) the current state of comple-
tion of the services rendering the property fully op-
erational (such as gas, electrical system, plumbing
and telephone connections), 5) warranty regarding
the completion of the construction or a guarantee
regarding the restitution of all payments, in case
the construction is not completed, and if neces-
sary — the conditions governing the fulfillment of
these warrantees and guarantees.

* Services (lighting, plumbing, maintenance, waste
collection) which are or may be accessible by the
purchaser, as well as common facilities (swimming
pool, sauna, etc.) which are or may be accessible by
the purchaser, plus the conditions for accessibility;

¢ The principles, on the basis of which the mainte-
nance and repairs of the immovable property, and
its management will be based;

* The exact time-frame, during which the right
specified in the contract may be exercised, and, if
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TaBeHa B AOKYMeHTa, ChbCTaBAsBa HepasjeAHa JacT
OT AOTOBOpa, a peKJAaMITe OTHOCHO CBhOTBETHATa
HeABIIKIIMa COOCTBEHOCT TpsI0Ba 4a I10COYBaT Bb3-
MO>KHOCTTa 3a II0AyJaBaHeTO Ha TO3M AOKyMEeHT.

AupexTusaTa HpeABIDKAa HucMeHa ¢opMa 3a
AEVICTBUTEAHOCT Ha JAOroBOopa 3a IpuA0OuBaHe
IIPaBOTO Ha BPeMeHHO I10A3BaHe Ha HeABVDKMMa
COOCTBEHOCT U CAe€4HUTEe MUHMMAAHO M3VMCKyeMU
€4eMeHTU KbM CbAbP>KaHUEeTO MY:

* VaeHTN(UKaIMOHHN AaHHY OTHOCHO CTPaHUTE;

¢ EcrectBOTO Ha HpaBOTO, KOETO € IpeJMeT Ha
AOTOBOpa U KJay3a 3a yCAOBMATA, ypeXXAallly yII-
pakHsABaHETO Ha TOBa IIPaBO B PaMKIUTe Ha Tepu-
TOpuATa Ha Abp>KaBaTa YA€HKa, B KOsITO ce HaMIpa
CbOTBETHaTa COOCTBEHOCT;

e TouHo omucaHue Ha HeABVIDKVIMAaTa coDCTBEHOCT
1 MeCTOHaXO>XAeHIeTO .

¢ Korato HeABIMIKMMaTa COOCTBEHOCT € B IIPOIiec
Ha CTPOUTEACTBO, HEOOXOAVIMO € Ja ce IIocovar:
1) cragusa na 3apbppiiBane, 2) pasyMHa IpeLieHKa
OTHOCHO KpaifHIsI CPOK 3a 3aBbpIllIBaHe Ha CTPOU-
TeACTBOTO, 3) AaHHU 3a pPa3pelInuTeAHOTO 3a CTPO-
€X I 3a CbOTBETHMs KOMIIETEHTEeH OpraH, KOITO
IO e n3aaa, 4) cragus Ha 3apbpIlIBaHe Ha yCAYTUTE,
IIpUBEXXAAIM CbOTBETHIS OOEKT B ITbAHA €KCILA10-
aTauus (ras, eAeKTpUIeCTBO, Boja U TeAepOHHU
BPB3KI), 5) rapaHs OTHOCHO 3aBbpPIIBaHETO Ha
CTPOUTEACTBOTO MAU TapaHIMsI OTHOCHO Bb3CTa-
HOBsIBAaHETO Ha BCUYKM HaIlpaBeHM IIAalllaHu:,
aKo 0OeKTBT He ObAe 3aBbpIlIeH, U IIPU HeOOXOAN-
MOCT - YCAOBMITa, ypeXAalllyl U3ITbAHEHNeTO Ha
Te3U TapaHIVIL.

* Ycayrure (ocBeTAeHMe, BOAa, IOAAPBXKKa, CMET),
AO KOUTO KyIlyBadbT Ma MAM MOXe Ja MMa A0C-
TBII, KAKTO M OOIIMTe ya00CTBa (IIAyBeH OaceliH,
cayHa, T.H.), 40 KOUTO KyIlyBaubT MMa AU MOXe
Aa VIMa AOCTBII, U IIPU KaKBY yCAOBILS;

¢ [IpuHnunure, Bb3 OCHOBa Ha KOUTO Iile ObAaT
ypeaeHu noaapbXKKaTa ¥ peMOHTa Ha HeABVIKM-
Marta cCOOCTBEHOCT U HeITHOTO yIIpaBAeHle U PbKO-
BOACTBO;

® TouHmAT cpoK, B paMKIUTe Ha KOVITO ITPaBOTO, KO-
eTo e IIpeJMeT Ha 40TOBOpa MOXe aa ObJe yIpax-
HEeHO U, IIpY HeOOXOAMMOCT, TPOABAXKUTEAHOCTTa
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necessary, its duration, including the date on which
the purchaser may exercise its contractual right;

¢ The price payable by the purchaser to exercise
its contractual right; the amount to be paid for the
use of the common facilities and services; the basis
for calculation of the fees related to the occupancy
of the property, the mandatory, legally mandated
taxes and the administrative overhead;

¢ A clause providing that the acquisition would not
lead to expenses, fees and obligations, apart from
those specified in the contract;

* A clause regarding the possibility for participa-
tion in a scheme for exchange or resale of the con-
tractual rights, as well as all expenses involved in
the plan for exchange and/or resale, which are nec-
essary to be arranged by the vendor or by a third
party designated by the vendor in the contract;

¢ Information on the right of the purchaser to cancel
or withdraw from the contract as well as indication
of the party to whom any letter of cancellation or
withdrawal should be sent; specific instructions on
the nature and the amount of the expenses, which
the purchaser is obligated to cover if the purchaser
exercises its right of withdrawal; where appropri-
ate, information regarding the conditions for the
cancellation of the credit agreement related to the
contract in case of cancellation or withdrawal from
the contract;

¢ Time and place of signing of the contract by all
the parties.

In case the contract does not include the mini-
mum mandatory clauses at the time of the signing
by both parties, the buyer has the right to cancel
the contract within three months from the date of
signing. Additionally, the purchaser has the right
within ten days from the day of the signing of the
contract, to withdraw from the contract without
providing an explanation even if the contract has
no irregularities. During the latter time-frame, the
Directive requires the Member States to introduce
a ban on all advance payments by the purchaser.
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My, BKAIOUUTEAHO U jgaTaTa, Ha KOATO KyIyBaybT
MOXKe ga 3allouHe Aa yIIpa’kHsABa 4OTOBOPHOTO CU
IIpaBo;

e Ilenara, KOSITO KyIlyBaubT TpsIOBa Aa I1AaTU 3a
yIIpa’kHsBaHEe Ha AOTOBOPHOTO CU IIPABO; CyMarta,
ABAXIMa 3a U3I0A3BaHe Ha oOIuTe y400CTBa 1
ycayry; Oa3ara 3a M3YMCASIBAHE HA TaKCUTE, CBBP-
3aHM C OOMTaBaHETO Ha COOCTBEHOCTTA, 3aAbAXKI-
Te/HNTE 3aKOHHM AaHBIY U TaKCU U aAMUHICTpPa-
TUBHUTE peXUIHN (yIpaBAeHMUe, IOAAPBXKKA,
PEMOHT);

e Kaaysa, mocraHossBallla, ye IIpUAOOMBaHETO
HsMa Ja AOoBeje A0 pa3xoAM, TaKCU MAU 3aAbaXKe-
HI1s1, OCBEH Te3M, yTOUHEeHU B 40TOBOpa;

e Kaaysa OTHOCHO BB3MOJKHOCTTa 3a ydacTue B
cxeMma 3a 3aMsHa MAM IIpenpojaxkda Ha AOrOBOp-
HITe IIpaBa, KaKTO M BCUYKM pa3dXxo4y, BKAIOYEH! B
cxeMaTa 3a 3aMsHa I/1Au npernpogaxoa, KOUTO e
HeoOXoAMMO Ja ObAaT ypedeH) OT IIpoAaBada UAN
OT TpeTa CTpaHa, ITI0coYeHa OT Hero B 40T0BOpa;

* VMudopmanst 3a IpaBOTO Ha KyllyBadya Aa aHy-
AVIpa NAU Aa ce OTTErAU OT AOTOBOPA U ITIOCOYBaHe
Ha AHNIIeTO, Ha KOeTo Tpsi0Ba Aa Obae M3IpaTeHo
U3BECTMETO 3a aHYAMPAHETO UAU OTTETASHETO;
TOYHO yKa3aHIe Ha eCTeCTBOTO I pa3Mepa Ha pas-
XOANTE, KOUTO KYIIyBaYbT Ije ObAe 3a4bAXKEH Aa
IIOKpMe, aKO yIIpa’KHU IIPAaBOTO CU Ha OTTErAsHE;
IpU HeOOXOAMMOCT, MH(POPMaINA OTHOCHO yCAO-
BIAITA 3a aHYAMPaHe Ha AOTOBOPa 3a KpeAUT, CBbp-
3aH C A0TOBOpa, B CAydYas Ha YHUIIIOXKaBaHe Ha A0-
rOBOpa AV Ha OTTETrAsIHe OT Hero;

* JlaTaTa 1 MJCTOTO Ha IOAIIMCBaHe Ha AOTOBOpa
OT BCsIKa e4Ha OT CTpaHuTe.

B cayuaii, ye A0roBOpPBT He BKAIOYBa MMHMMAaA-
HO 3aAbAXUTEAHUTE eAeMeHTU KbM MOMeEHTa Ha
IIOAIIVICBAHETO MY OT ABeTe CTPaHM, KyIlyBaybT
Ma IPaBOTO A4a I'O YHUIIOXKM B paMKUTEe Ha TpU
Mecenta. CpI110 Taka, KyIllyBaubT MMa mpaso B 10-
AHEBEH CPOK OT AeH: Ha IIOAIIMCBaHe Ha 40rOBOpa
Aa ce OTTerAM OT Hero, Oe3 Ja IOCOYBa IPUIMHI
3a OTTerAsHeTO U 0e3 JOTOBOPBT Aa MMa HIKaK-
BI HeJOCTaTblM. B pamkuTe Ha mocaeaHus cpox
AupexTnBaTa HpeANnncsa Ha AbpPKaBUTe YACHKI
BbBEK/AAaHETO Ha 3a0paHa Ha BCAKAKBM aBaHCOBU
ILAalllaHNs OT CTpaHa Ha KyIlyBada.
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With the withdrawal from the contract agreement,
the purchaser incurs the obligation to pay the pre-
scribed in the agreement contractual expenses. In
case the contract does not provide for the payment
of such expenses, as well as in case of cancellation
of the contract, the purchaser does not owe any
compensation.

The clauses of the Directive are aimed to establish
a minimum basis of common rules, which guaran-
tee the proper operation of the internal market and
through this market to ensure better protection of
purchasers’ rights. The Member States, including
Bulgaria after its accession on 01.01.2007, have to
undertake the necessary measures to implement
the requirements of the Directive in their national
legislation, which will provide a higher security
and an impetus for the development of the tourist
industry.

ADMINISTRATIVE LAW

Legal Regime for the Is-
suance of Stay Permits for
Foreign Citizens

Lilia Banakieva

Over the last few years Eastern

Europe, and more specifically

Bulgaria, has established itself
as one of the main investment destinations for large
European and other global companies, and invest-

ment funds not only in the real estate business.

It is quite natural that these companies and invest-
ment funds wish to employ not only young and
qualified Bulgarian specialists, but also wish to
manage and control their business with the help of
their own managers with proven experience and
abilities. In light of this, the question of the legal
framework governing the stay of foreign citizens
in the Republic of Bulgaria becomes increasingly

relevant.
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IIpu orrerasme oT 40roBopa 3a KyllyBada Bb3HUK-
Ba 3a4b/AKeHMe 3a 3alllalllaHe Ha IIpeABUAEeHUTe
B AOTOBOpa pas3xoau. B cayuan, ye 40rosopsT He
peaBroKAa 3allalllaHeTO Ha TaKuBa pPa3xoau,
KaKTO U IIPY YHUIIIOKaBaHe Ha 40TOBOpa, KyIlyBa-
BT HE ABbAXKM ODe3IeTeHue.

Pasnopeabute Ha JAupekTnBara ca HaCOU€HU KbM
yCTaHOBSIBAHETO Ha MIHMMaJAHa 0Oasza OT 0OOIIN
IIpaB1ia, KOUTO Aa TapaHTUpaT IIPaBUAHOTO PYHK-
LMOHMpaHe Ha BBTPEIIHNs I1a3ap U IIOCPeACTBOM
Hero - 11o-400pa 3alfuTa Ha MHTepeca Ha KyIlyBa-
gute. JAbpkaBuTe 4AeHKNM Ha EBpomnerickus cpios,
BKAIOUNTEAHO ¥ bbarapus caes eBeHTYaAHOTO
npucreaunsasane Ha 01.01.2007 r., caeasa aa ripea-
IpuemMaTr HeoOXOAUMUTe MePKU 3a BbBeXKJaHe Ha
IpaBnJaTa Ha JupexkTusaTa B HallMOHaAHUTE 3a-
KOHOJAaTeACTBa, KOeTo O1 4a40 IO-ToAsAMa CUTYp-
HOCT U TAACBK 3a Pa3BUTHETO Ha TYPUCTUIECKI
OpaHII.

AOMAHUCTPATUBHO NPABO

Pesxum 3a M3gaBaHe Ha paspemmTeaHN 3a
npeOuBaBaHe Ha 9y>XAeHIM B CTpaHaTa
Aurus banaxuesa

B nocaeaunre rogunu Vsrouna Espona n nmo-crre-
1aaHo brarapus ce yTBbpAM KaTo e4Ha OT OCHOB-
HUTe MHBeCTUIIMOHHU IleAU Ha TOAeMUTe eBpPOo-
IeNCKY ¥ CBEeTOBHM KOMITaHUM M MHBECTUIIMIOHHA
¢ong0Be, 1 TO He caMO B 00JacTTa Ha MHBECTU-
nuure B HeABVKUMIU MMoTi. ChBCeM eCcTeCTBEHO,
>KeAaHMeTO Ha Te3U KOMIIaHUM U MHBeCTUIIMIOHHI
¢poHg0Be, Hapes ¢ IpUBANYAHETO Ha MAAAM U Ka-
JecTBeH! ObATapcKy CHelNaAuCTy, € AeHOCTTa
UM B CTpaHaTa Aa ObJe yIpaBAsiBaHa U KOHTPOAU-
paHa OT TeXHU MEeHUAKBPU C A0Ka3aH OIUT U CIIO-
coonoctu. C oraea Ha TOBa, OCOOeHa aKTyaAHOCT
prA0OMBa BBIIPOCHT OTHOCHO PEXXMMBT 3a IIpe-
OuBaBaHe Ha Yy>KA€HIIM Ha TepuTopusATa Ha Perry-

6auka bparaput.

‘Z],eﬁ[CTBaLL[I/ISIT Pe>XuM 3a Hp€6I/IBaBaHe B B”bATapI/I}I

IIpeasirkaa 3adgbA>XKeHne 3a 9y>XKA€HIIUTE, KOUTO
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The existing law governing foreigners’ stay in Bul-
garia requires foreign citizens who want to remain
in the country for a longer period of time to receive
the stay permit from the office of administrative

control of foreigners.

The stay permit may be short term or long term.
Practice in this area shows that the most convenient
option for foreign citizens who want to remain in
the country for a longer period of time is to apply
for a stay permit for a term of one year. The pro-
cedure for the issuance of such a permit is strictly
formal, and the competent authority which issues
such a permit is the respective regional subdivision

of the Migration Service at the Ministry of Interior.

In order to receive a long term stay permit, for-
eign citizens need to submit an application which
must be accompanied by documents for traveling
abroad. Regardless of the reasons for the appli-
cation for a stay permit, all foreign citizens must
present a proof of a residence in Bulgaria (for ex-
ample a lease by the foreign citizen or his/hers local
employer or a contract for the purchase of an apart-
ment or a house), as well as a proof for sufficient

funding for the period of stay in Bulgaria.

Depending on the reasons for requesting a stay
permit, foreign citizens may have to prepare an
additional set of documents. For example, foreign-
ers who are managers or directors of local legal
entities need to present a certificate on the current
condition of the entity, the decision for their hiring
at their present position, a certificate from the tax
authorities that the entity does not have outstand-
ing tax obligations, etc. In contrast to the directors/
procurators of commercial enterprises that are reg-
istered in Bulgaria, foreigners who want to work in
Bulgaria on the basis of employment contract need
to apply for and receive a work permit for employ-

ment in Bulgaria before they apply for a stay per-
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JICKaT Aa IpeduBaBaT B CTpaHaTa 3a II0-IIPOAbAXKN-
TeJeH IepuoJ OT BpeMe Ja MOoAydaT OT CAy>KOuTe
3a aAMMHICTpaTVBEeH KOHTPOA Ha 4y>KACHIIUTe U3~

AaBaHe Ha pa3peIluTeAHO 3a IIpeOuBaBaHe.

Paspemmreanoro 3a npeOupaBaHe MOXe Ja Obge
KPaTKOCPOYHO 1AM abarocpodno. Ilpaxrmxara
IIOKa3Ba, ye Hall-y400HO 3a 4y>KAeHIUTe, KOUTO
UCKaT Aa IIpeOuBaBaT B CTpaHaTa 3a IIO-AbABT I1e-
pu1oJ OT BpeMe e Ja KaHAMAATCTBaT 3a U34aBaHe Ha
paspermmTeaHo 3a cpok 40 1 roanna. [Iponeaypa-
Ta 3a M3JaBaHe Ha TaKOBa Pa3pelInTeAaHo e CTPOro
dopmaana, a KOMIIETeHTeH OpraH Ja usgaje pas-
peluTeAHOTO € ChbOTBETHOTO PerrMoHaAHO 3BEHO

,Murpanusa” xbm MBP.

3a mmoay4JaBaHe Ha paspellleHle 3a IIPOAbAXKUTeA-
HO IpeOuBaBaHe Uy>KAeHI[UTe II04aBaT Moaba 1o
obOpasell 1 3aAbAKUTEAHO IPEACTABAT JOKYMEHT
3a 3aArpaHMYHO IIbTyBaHe. HesaBucumMo ot ocHo-
BaHIETO, Ha KOeTO Ce JCKa M3JaBaHeToO Ha paspe-
IIIUTEeAHO 3a IpeOMBaBaHe, Uy>XAEHIUTE 3aAbA-
JKITEAHO cAejBa Aa NPeACTaBAT JOKasaTeACTBa 3a
OCUTYpPEeHO >XIUANIIE B CTpaHaTa (HallpuMep 40TO-
BOP 3a HaeM, CKAIOUEH OT Uy KAeHeIla 1AV MeCTHIA
paboTogaTea UAM AOTOBOP 3a IMOKYIKO-IIpoAak0a
Ha KMAUIIE), KAKTO U A0Ka3aTeACTBa 3a HaAudue
Ha CpeACTBa 3a U3APBHXKKA 3a BpeMeTO Ha IIPecToi

B bparapmsi.

B 3aBucuMoOCT OT OCHOBaHIETO, Ha KOETO Ce ICKa
U3JaBaHeTO Ha paspelnTeaHO 3a IIpeOuBaBaHe,
qy>KAeHIUTe cAelBa Aa IMOATOTBAT U AOIbAHUTE-
aeH Habop oT gokymenTn. Hanpumep, uyxaeHum
BIIMICAHM KaTO yIpaBUTeAM Ha MeCTHO lIopuaude-
CKO AMIle cAejBa Ja IPeACTaBAT yAOCTOBepeHIe
3a aKTyaAHO CLCTOSIHME Ha APY>KeCTBOTO, pellle-
HIe 3a BIIMCBAHETO MM KaTO YIIpaBUTeAM, yAOC-
TOBepeHue OT AaHBYHUTE OpTaHN, 4e JpPYy>KeCTBO-
TO HsMa HeIlAaTeHU AaHBYHU 3aAbAXKEHUS U Ap.
3a pasauka OT yIpaBUTeANTe/IIPOKYPUCTUTE Ha
TBHPIOBCKUTE APY>KeCTBa, PeTUCTpUpPaHN B CTpaHa-
Ta, 4y>KAEHIIUTe, KOUTO MCKaT Aa paboTAT B bba-

Tapust Bb3 OCHOBa Ha Tpy40BO IIPaBOOTHOIIIEHIIE
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mit. The competent authority for the issuance of
work permits is the National Employment Agency

at the Ministry of Labor and Social Policy.

The Law on Foreign Citizens in the Republic of
Bulgaria requires foreigners who want to carry out
commercial activity in Bulgaria to present a docu-
ment certifying that as a result of such activity they
have created at least ten jobs for Bulgarian citizens.
After the latest amendments to the law, this re-
quirement was dropped with respect to citizens of
the EU member states as well as citizens of coun-

tries members of the European Economic Area.

What is peculiar about this procedure is that foreign
citizens who want to receive a stay permit need to
be issued a long-term visa (a D Visa), which is be-
ing issued by the Bulgarian embassies and consu-
lates abroad. A D Visa gives foreign citizens the
right to a single entry in Bulgaria and loses its va-
lidity upon first departure from the country. This
is why foreigners need to apply for stay permit im-

mediately after they enter the country.

The administrative body has 7 working days to re-
view the submitted documents. If the competent
authorities issue a stay permit, the foreign citizen
has to apply immediately for the issuance of an ID
Card. The minimum time-frame for the issuance of

an ID card to a foreign citizen is 15 calendar days.
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caeaBa Ipeau Aa 1ogajaT AOKyMeHTH 3a U3/JaBaHe
Ha paspellleHle 3a IIpeOuBaBaHe Aa ca IOAYINAU
pasperienne 3a pabora B crpanara. Kommerenrsa
Aa u3jaBa paspelleHns 3a padboTta e AreHIjysITa 110
3aeTocTTa KbM MIHICTEpCTBOTO Ha Tpy4a U COLIU-

aZHa IIOANTHUKaA.

3aKOHBT 3a uyKaeHIUTe B PerryOoanka bparapust
IpeABIKAa 3adbAXKeHUe 3a 4yXKAeHIIUTe, KOU-
TO MCKaT Aa pa3BUBaT ThPIOBCKa AEVHOCT B CTpa-
HaTa Ja IIpeACTaBAT AOKYMEHT, Uye B pe3yATaT Ha
Ta3M AGMHOCT ca pasKpUTU Hail-maako 10 pabort-
HI MecTa 3a Obarapckn rpaxkganu. C rocaegHure
M3MEHEeHNs Ha 3aKOHa TOBa M3IICKBaHe OTIIajHa 3a
rpa’kJaHNUTe Ha Abp>KaBUTe YAeHKM Ha Espormeii-
CKIs CBIO3, KaKTO U 3a I'pakAaHUTe Ha ApyIuUTe
ABpP>KaBM 4AeHKM Ha EBpOITerickoTo MKOHOMUYe-

CKO ITPOCTPaHCTBO.

OcobGeHoTo 1mpu Tasu Ipolieaypa e, 4ye 4y>KAeH-
1uTe, KOUTO MCKAT M3jaBaHe Ha pa3pelnTeAHo 3a
npeOuBaBaHe B CTpaHaTa, cAeaBa Ja IIpUTe’KaBaT
BI3a 3a AbATOCPOYHO IpedusaBaHe (Tuil J), KOATO
ce M3AaBa OT AUILAOMAaTUYECKNUTe UAM KOHCYACKI
IpeAcTraBuTeACTBa Ha bharapus B uy>xOnna. Tasu
Bl13a JaBa IIpaBo Ha Yy>KAeHella 4a BAe3e e JHOKpar-
HO B CTpaHaTa M ce aHyAMpa IIpH IbPBOTO HaITyC-
KaHe Ha TepuTopusTa U. ETo 3amo uykaeHnmnre
caeaBa Aa IojaBaT HeOOXOAMMMUTE JOKYMEHTHU 3a
M3JaBaHe Ha pa3pelnTeAHO 3a IpeOuBaBaHe Bea-

Hara cJae4 BAl3aHe B CTpaHaTa.

CpoxkbT 3a pasraexxgaHe Ha AOKYMEHTHTe OT ad-
MUHUCTpaTUBHUTe OpraHu e 7 paboTHu AHU. B
cAydali, 4ye KOMIIETeHTHUTe OpraHu mu3jajlaTr pas-
pellleHne 3a HpeOuBaBaHe Yy>KAEHEIIbT cCAeaBa
He3a0aBHO ga HoJaje AOKYMeHTU 3a M3jaBaHe Ha
AVYHa KapTa Ha 4yXJeHell. MUHMMaAHUAT CpOK
3a M34aBaHe Ha AMYHa KapTa Ha dy>KjeHerll e 15 ka-

AeHAapHU AHM.
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Is Non-Cash Contribution of
Company Shares Possible?
Svetlin Adrianov

With the development of mar-

— ket relationships in Bulgaria
& and the increasing activity of
economic players, the neces-

sity for various and flexible
forms of raising capital needed by companies, reg-
istered and operating pursuant to the Commerce
Act, is substantially increasing. This necessity was
already acknowledged by the lawmakers, when
the Act was passed in 1992, with the inclusion of
the provisions of Arts. 72 and 73 of the Commerce
Act. Articles 72 and 73 create and regulate the pos-
sibility for company capital to be raised not only by
cash but also by non-cash contributions.

The Act does not define the non-cash contribution,
but theory and practice accept that the main char-
acteristic of the contribution is that it is a property
right and that this right is different from a mon-
etary right, but is measureable in monetary terms.
Judicial practice and theory have come together in
the opinion that furture labor or services cannot
constitute non-cash contributions.

From this point on, however, the silence of the law
regarding the subject of the non-cash contributions,
or more precisely, the partial enumaration of only
some of the possibilities (e.g. real estate) in light
of the creation of a special regime for their contri-
bution, creates the prerequisite not only for differ-
ent theoretical points of view, but, even worse, for
uncertainty in commercial dealings due to the un-
predictability of the interpretation of the law from
the courts controlling the registration process and,
therefore, uncertainty in the process of making

non-cash contributions.

Thus, even though in theory the definition of the
non-cash contribution is widely accepted as a
property right, measurable in monetary terms, in
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Bb3MOXeH au e anoOpT Ha Apy>KeCTBeH As14?
Ceemaun Adpusmos

C pasBuTHeTo Ha IazapHUTe OTHOIeHUs B bbara-
pusl M HapacTBalllaTa aKTMBHOCT Ha CTOITaHCKMTe
cyOecTn, Bce IIOBede HapacTBa 11 HEOOXOAMMOCTTa
OT pa3HOOOpa3HM U I'bBKaBU (POPMU Ha OCUTYPsI-
BaHe HeOOXOAMMMS KalluTaA 3a ThPTOBCKUTE APY-
JKeCTBa, PeruCTpUpaHM U AeNCTBAIlM ChOOpa3HO
Topprosckus 3akoH. Tazu He0OX0AMMOCT e OoTyeTe-
Ha I10 OPMHIIUI OT 3aKOHOJaTeAsl Olle IpPU Ch3-
AaBaHeTO Ha 3aKoHa mpe3 1992 r. c BKAIOYBaHeTO B
Hero Ha pasnopeaOure Ha ua. 72 u 73 ot Tvpros-
ckus 3akoH. C TAX ce cb3JaBa U ypeXkaa Bb3MOX-
HOCTTa KallMTaAbT Ha ThPTOBCKUTE APYy>KecTsa Ja
Obae popMMpaH He caMO Ype3 MapUyHM, HO U Upe3

HeIrapu4YHM BHOCKMU.

3aKOHBT He ChAbprKa OIlpejeleHne 3a HellapuJHa
BHOCKA, HO B IIpaKkTMKaTa U TeopusTa ce Ipuema,
Yye OCHOBHMTe Oele3y Ha BHOCKa e, 4ye Ts MMa 3a
IpeaMeT MMYIIECTBEeHO IIpaBoO, X 4e ODeKTHT Ha
TOBa MPaBO € pa3AMdeH OT I1apy, HO € OLIeHUM B
napu. CbaeOHaTa IpakTUKa U TeopusiTa ce oOe-
AVHSBAT B CTAaHOBUILIETO, Ye allOPTLT He MOXe Ja

1Ma 3a IpeaMeT ObAell] TPy 4 UAU YCAYTH.

OrTyK HataThpK, 00adye, MbAJaHIETO Ha 3aKOHA I10
OTHOLIIeHNe Ha IpeJMeTa Ha HelapU4YHUTe BHOC-
KI, IAY IO CKOPO HeusueprnaTeAHOTO U30posBaHe
Ha HSKOM caMO BBb3MOKHM OOeKTU (HaIlp. HeABU-
XKMMM UMOTH) C OTAeA Ch3AaBaHEeTO Ha crellrajleH
PeXIUM 3a TAXHOTO allopTUpaHe, Cbh3JaBa IIpea-
IIOCTaBKM He caMoO 3a pa3HOOOIl B TeopuATa, HO,
KOETO € II0-A0IIO, 3a HeCUTYPHOCT B ThPTOBCKMN
000pOT, AbAXKallla ce Ha HENpeABUAVMOCTTa Ha
ThAKYBaHETO Ha 3aKOHa OT CTpaHa Ha CbAUANIIA-
Ta, KOHTPOAMpAIM PerucTpalliOHHNsA IIPoLiec, a
IIOCPeACTBOM HETO U Bb3MOXKHOCTUTE 3a peaausu-

PpaHe Ha HeTIapUYHI BHOCKI.

Taxa, Makap Ha TeopusI IIMPOKO Ja ce IIpuemMa OIl-
peJeaeHNneTo Ha IpeJMeTa Ha HellapuyHaTa BHOC-

Ka KaTo MMYIIeCTBEHO ITpaBo, OLIEHNMO B IIapy, Ha
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practice, every attempt to make a non-cash contri-

bution of a right, different from the right in rem to
a good (movable or immovable) involves a serious
risk to be denied by the registering court.

This is especially true for some more complicated
forms of non-cash contributions in the form of re-
ceivables (e.g. non-cash contributions in the form of
receivables from a shareholder in a company) and
most of all for non-cash contributions of a bundle
of rights, such as the contribution of commercial
undertaking and the contribution of a company
share. While in practice sporadic instances of al-
lowing the contribution of commercial undertak-
ing do exist, the courts are reluctant, in most cases,
to allow the contribution of company shares.

What does in fact differentiate the rights over com-
pany shares from other, measurable in monetary
value, property rights, and what prevents the com-
pany share to be used as a non-cash contribution
to the capital of a corporation? Formally, the argu-
ment is based on language of Art. 129 para. 2 of the
Commerce Act, according to which “[a]n interest
in a limited liability company shall be transferred
with notarized signatures.” This provision allows
for a narrow reading of the text, meaning that the
only forms of transfer of company shares, which
are allowed by the law, are through inheritance
(see Art. 129, para. 1 Commerce Act) and through
a contract as an agreement between two parties.
Some magistrates go as far as limiting the possibili-
ty for “transfer” to sale agreements, thus excluding
the donation and exchange as means for transfer of
company shares rights.

Another possible argument is that company shares,
even though measurable in monetary terms, sub-
ject their holders to a multitude of rights and du-
ties, which are related to the holder’s membership
rights in the respective company, which, on the
other hand, cannot be transferred independently
from the will of the remaining company sharehold-

ers.
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IIpaKTMKa BCEKN OIINT ga €€ M3BbPIIN HellapM4dHa

BHOCKa Ha ITpaBO, pa3AMJHO OT IIpaBO Ha coOCTBe-
HOCT BbpXy Bel (Omaa Ts ABVMKMMA MAM HeABU-
KIMa), KpUe Cepro3eH pUcK Ja Obae OTXBbpAeH
oT peructpupamus cba. C ocobena cuaa Topa ce
OTHACS 3a HAKOM I10-CAO0XKHIU (POPMU Ha allopT Ha
B3eMaHe (HaIlpyMep arlopT Ha B3eMaHe, IIPOU3THU-
JaIro oT Hellapuy4Ha BHOCKA Ha CbAPY>KHUK B Apy-
JKeCTBOTO) U Hail-Bede 3a allopTa Ha KOMILAEKCH
OT IIpaBa, KaBUTO Ca allopTa Ha ThPIOBCKO IIpea-
IpUATHE U allopTa Ha APY>KecTseH As4. /oKaTo
B IIpaKTUKa Bce IaK MMa CIIOpaJAW4YHI cAyday Ha
AOyCKaHe Ha arlopT Ha ThPTOBCKO ITpeANpUATHe,
II0 OTHOIIIEHNE Ha APY>KeCTBeHUTe As110Be ChbADT B

IIOBEYETO CAydall € HEeIIPpeKAOHEH.

KaxBo BchmiHOCT pasanyasa mpasaTa BbPXY ApPY-
JKeCTBeHM As40Be OT APyTuTe OLeHUMU B Ilapu
VIMYIIIeCTBEH! IIpaBa U B KaKBO Ce ChCTOM Hped-
KaTa APY>KeCTBEHMS A4 Aa IIOCAYXKM KaToO He-
IapyyHa BHOCKAa B KalliTada Ha €4HO ThPIOBCKO
apyxectso? POpMasHO KaTO apTyMeHT CAYXXKMU
pasniopea0ara Ha 4. 129, aa. 2 ot Tbprosckus 3a-
KOH, CIIOpeJ, KOSATO ,,IIPeXBbPASHETO Ha APy>KecT-
BeHIS As1A Ce U3BbpIIBa C HOTapMaJAHa 3aBepKa Ha
IIOATIMCUTE BBPXY gorosopa”. To3m TekcT gaBa oc-
HOBaHIeE 3a OTPAaHUYUTEAHO ThAKYBaHe B CMICDA,
Je eAMHCTBEHO JOITyCTMMMUTE OT 3aKOHa (pOpMI Ha
IIpeMIHaBaHe Ha APY>KeCTBEHMS AsA OT eAVH Ia-
TPUMOHUYM B APYT Ca HacAe4sBaHeTo (BX. 4a. 129,
aa.1T3) n gorosopa kato gBycrpaHHa caeaxa. Hs-
KOM MarucTpary, CTUraT AOTaM, Yye OrpaHmu4YaBaT
Bb3MOXKHOCTTA 3a ,[IPeXBbpAsaHe” A0 AOTOBOP 3a
IIOKYIIKO-TIpOAask0a, KaTo 10 TO31 HauMH M3KAK0Y-
BaT JapeHMeTo U 3aMsHaTa KaTo CIIOCOOM 3a Ipex-

BbpAsIHE Ha IIpaBaTa BbPXY APY>KE€CTBEH ASA.

Apyr Bb3MOXKEH apTyMeHT e, 4e APY>KeCTBEHMAT
AsA, MaKap U OLIeHUM B I1Iapy e HOCUTeA Ha KOM-
ILAeKC OT IIpaBa U 3a4bAKEHM 3a CBOs IIpUTeXKa-
TeA, CBbP3aHM C YA€HCTBEHOTO MY IIpaBOOTHOIIIe-
HIle CBC CBOTBETHOTO APYKeCTBO, KOETO HI'bK OT
CBOs CTpaHa He MOXe 4a ObJe IIpexBbpAsSHO He3a-

BIICMIMO OT BOAsITa Ha OCTaHaANTE ChbAPY>KHUILIN.
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All these arguments have the own merit. We can-

not, however, underestimate the legislator’s intent,
which is expressed indirectly by the general, par-
tially enumerated, framework for non-cash contri-
butions, which is that subject of non-cash contribu-
tions should be all types of property rights. Thus,
since the company share can be, without a doubt,
the subject of not only a contribution agreement,
but also the subject of an inheritance, and a regis-
tered pledge, as a compensation for other obliga-
tions, it follows that in the same way the company
shares, being subject to property rights, measurable
in monetary value, may be used as a non-cash con-
tribution to the capital of a corporation. After all, if
the legislator wanted to limit the means of transfer
of a company share from one patrimony to another
only to the sale itself, in all likelihood, Art. 129 of
the Commerce Act would have discussed sale and
not a “transfer”. The latter is after all a more in-
clusive term and shows the legislature’s intent that
this transfer should be carried out by any form of
legal agreement, which can transfer property rights
from one partimony to another, and there is no
doubt that the non-cash contribution of company
shares is exaclty such legal agreement. A support-
ing argument, in this sense, is also the fact that the
judicial practice, even though sporadically, allows
the non-cash contribution of a commercial under-
taking, considering that the latter is a multitude of
legal and factual relationships far more complex
and with far greater scope than the company share
and the affiliated with it legal relationships.

Notwithstanding the above analysis, however, we
can conclude that in order to overcome the enu-
merated problems, the legislature needs to inter-
fere with a clearer and better defined piece of leg-
islation, both for the legal regime governing the
transfer of company shares and for the definition
of the non-cash contribution.
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Bcuukmu te3n apryMeHnTnt mMmaT CBOsI CMUCDhA. He

OuBa oDaue ga ce MOALIEHsIBA BOAsITa Ha 3aKO-
HOJaTeAs], U3pa3eHa KOCBeHO 4ype3 oOmara, Oe3
usyepriaTe/AH M3OposiBaHUA, ypeAda Ha Hela-
pUYHUTEe BHOCKHU, TexeH IpeaMeT Ja MoraT ObaaT
HalCTMHA BCUYKM BUAOBE MMYIIIECTBEHM IIpaBa.
Taka, caea KaTo Apy>KeCcTBeHUAT AsAA Oe3CIIOPHO
MOXe Ja Obae IpeaMeT, He caMO Ha IPeXBbpAN-
TeAHa CAeJKa, HO CBINO Taka M Ha HacleasBaHe,
a 1 Ha 0coDeH 3a/0r, KaTo oDe3riedyeHne 3a APyIru
3adbAXKeHUs, Ou caeaBalao aa ce IpueMe, 4e IIO
CBIINS HauMH TOM, KaTO IIpeaMeT Ha MMYIIlecTBe-
HO IIPaBo, OLIEHNUMO B IIapy, MOXKe Aa ITOCAYKU U
IIpU alloOPT B KallMTala Ha THPTOBCKO APY>KeCTBO.
B xpas Ha xpamijarta, ako 3aKoHOAaTeAAT MMalle
BO/S Aa OTpaHMYH CIIOCOONUTe Ha IpaMIMHaBaHe Ha
APY>KeCTBeHIs A5 OT eAVIH NTaTPUMOHUYM B APYT
A0 Tpogakbara, o BCsAKa BeposiTHOCT 4. 129 T3
Iellle 4a FOBOPU 3a IpoJdaxk0Da, a He 3a ,, [IPeXBbP-
asnHe” . IlocaeaHOTO Bce Tak e I0-O0I TepMUH U
yKa3Ba MMEHHO Ha BO/sTa Ha 3aKOHOJaTeAs TOBa
IpeMIHaBaHe 4a MOXe Aa ce U3BbPIIBa Ype3 BCIKa
¢opma Ha mpaBHa cgeaka, ClIOCOOHA Aa IIPeXBBLP-
AU IMYIIIeCTBeHI IIpaBa OT eAVH ITaTPUMOHIUYM B
APYT, a HIMa HUKaKbB CIIOp, 4e allopThT e TaKaBa
IIpaBHa cgeAKa. APTyMeHT B TO3M CMICBHA e U Pa-
KTBT, ye cbaeOHaTa IIpaKkTIKa, MaKap 1 criopasind-
HO, AOIIyCKa alopT Ha TBPIOBCKO HPUIIPUATHE,
IpU MOAOXKEeHMNe, Je II0CAeJHOTO € KOMIIAEKC OT
IIPaBOOTHOIIEHMs ¥ (paKTUIeCKM OTHOIIEHNs], Aa-
Aed T10-CAOKEeH IO ChAbprKaHUe U IO-IIUPOK I10
00XBaT OT APY>KeCTBeHIs ASA Y CBBP3aHOTO C HETO

94€HCTBEHO ITPpaBOOTHOIIIEHIIE.

HesaBucuMo oT ropHmuTe paschXKJeHus odade ce
HaJara M3BOABT, 4e 3a Aa ObaaT IpeoJ0AeHN Te3n
npodaeMn, e HeoOXO4MMa HaMmecaTa Ha 3aKOHO-
Aareas IIOCPeACTBOM eJHa IO-ACHa M KaTeropud-
Ha ypeA0a, KaKTO Ha pekKlMa Ha IIpexBbpAsHe Ha
APY>KeCTBeH As4, Taka U Ha OIlpe4eAeHNeTOo Ha He-

ITapm4aHaTa BHOCKa.
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* The newly promulgated Financial Collateral
Agreements Act (SG No.68 of 22 August 2006)
for the first time specifically provides for the

execution, the contents and the operation of

collateral agreements.

¢ The amendments to the Concessions Act (SG
No.65 of 11 August 2006) expressly include in
the scope of the Act the concession of the pro-

duction of mineral water.

* The questions in connection with the value
added tax received new consideration with
the passing of the new Value Added Tax Act
(5G No.63 of 4 August 2006 effective as of the
date of Bulgaria’s accession to the European

Union).

* The changes to the Private Enforcement
Agents Act (promulgated SG No.39 of 12 May
2006 in force as of 12 May 2006) further devel-
op the requirements for persons who can hold

the position of private enforcement agents.

* The changes and additions to the Commerce
Act (SG No.38 of 9 May 2006 in force as of 1
October 2006) unified the legal framework
with respect to the newly passed Commercial

Register Act.

* With the changes and additions to the Public
Procurement Act (SG No.37 of 5 May 2006 in
force as of 1 July 2006), the sensitive matter of
public procurement was additionally harmo-

nized with the acquis communautaire.

* The most recent amendments to the Territo-
rial Development and Planning Act (5C No.37
of 5 May 2006 in force as of 1 July 2006) allow
the preparation of development schemes and
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HOBOCTH
B SAKOHOOATENCTBOTO

* C HoBOIIpUeTH: 3aKOH 3a A0TOBOpUTeE 3a PU-
HaHCOBO oOe3neuenue (4B, 6p. 68 ot 22.08.2006
I.) 32 IIPBB ITBT U3PUYHO Ce ypeAM CKAIOYBaHe-
TO, CbABP>KAHMETO U AeVICTBMETO Ha AOTOBO-

puTe 3a puHAHCOBO OOe3IIedeHNe.

e C somrbAHEHUsTA B 3aKOHA 3a KOHIIECUITE
(4B, 6p. 650111.08.2006 1., B craa ot 11.08.2006
I.) B oOXBaTa Ha 3aKOHa M3PUYHO IONajHa U
IpeJOCTaBsIHETO Ha KOHIlecHs 3a AO0OMB Ha

MIHE€paaHa BOJa.

* Boopocure, ceBbp3aHl ¢ gaHbKa BbPXY AO-
OaBeHaTa CTOMHOCT IIOAy4lXa HOBa ypeada
c HOBMA 3aKOH 3a AaHBK BbPXy AgoOaBeHaTa
croitHocT (4B, 6p. 63 ot 4.08.2006 1., B c11aa OT
AeHs Ha BAM3aHe B cila Ha Jorosopa 3a Ipu-
cbeauHsABaHe Ha PenyOamka bbarapms kpm

EBpornerickns cbio3).

* VameHeHM:ITa B 3aKOHa 3a YaCTHUTE ChAe0-
H1 nairbaHuTean (4B, 6p. 39 ot 12.05.2006 1., B
cuaa ot 12.05.2006 r.) gopa3BuBaT U3MCKBaHU-
ATa KbM AMIlaTa, KOUTO MOraT Ja 3aeMart I10-

3NNOMATa Ha 4aCTeH c1>4e6eH M3ITbAHUTEA.

* C maMmeHeHUsTa U AOIbAHeHUATa Ha Tbp-
rosckus 3akoH (B, 6p. 38 or 2006 r., B caa ot
1.10.2006 r.) Gemre yanduumpaHa ypeabara ¢
orae/ Ha HOBOIpMeTUs 3aKOH 3a ThPTOBCKUS

perucrop.

* C usMeHeHU:ATa U AOIbAHEHMTa Ha 3aKOHa
3a odmectsenuTe IOopbHuku (Op. 37 or 5.05.2006
r., B cuaa ot 1.07.2006 r.) geankaTHaTa marte-
pus Ha OOIeCTBeHUTe ITIOPBUKM Oellle A0IbAa-
HUTEAHO XapMOHM3MpaHa C eBPOIIeiCKOTO

IIpaBo.

e Caea mmocaeaHunTe U3MEHEHUS U AOIIbAHe-



- Lega «InterConsult News

NEW LEGISLATION

plans, as well as the preparation of investment

projects to be assigned according to the proce-

dure for public procurement.

* The changes to the National Audit Office Act
(5G No.37 of 5 May 2006 in force as of 1 July
2006) aim to perfect the legal regime and to
avoid the possibility for failure to issue admin-
istrative penalties due to the running of the
statute of limitations in cases of irregularities
determined by the National Audit Office in the

procedures governing public procurement.

* The amendments to the Obligations and Con-
tracts Act (SG No.36 of 2 May 2006 in force as of
1 July 2006) envision second in order privilege
in case of the forced execution of takings by
the state, deriving from concession payments,
interest and forfeitures from concession agree-

ments.

* The new Concessions Act (SG No.36 of 2 May
2006 in force as of 1 July 2006) completely rear-
ranged the legal framework governing conces-
sions in light of the EU achievements in this

regard.

¢ The amendments to the Local Taxes and Fees
Act (5G No.36 of 2 May 2006 in force as of 1
July 2006) envision that the parties responsible
for real estate taxes are the user, when the right
of use is established, and the concessionary in

the case of a concession.
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HI1S1 Ha 3aKOHa 3a yCTPOVICTBOTO Ha TepUTOPU-
ata (Op. 37 ot 5.05.2006 r., B caa ot 1.07.2006
I.) ce IIpeABIAY, UYe U3paboTBaHeTO Ha YCTPOIi-
CTBEHITE CXeMU U I1A1aHOBe, KaKTO U Ha MHBeC-
TUIIMIOHHNTe IIPOeKTU ce Bb3Jara II0 peja Ha

oO111ecTBeHNTe ITIOPBUKI.

¢ JI3MmenenusTa Ha 3akoHa 3a CMmerHaTa Ia-
aara (0p. 37 ot 5.05.2006 1., B cnaa ot 1.07.2006
I.) IeasAT AOYChBBbpPIIEHCTBaHe Ha peXXMMa U
n30srBaHe Bb3MOXKHOCTTA 3a HeHaJaraHe Ha
aAMMHUCTpPATUBHI HaKa3aHUs, IOpajll U3Te-
KJAa AaBHOCT, B cAyd4auTe Ha KOHCTaTMpPaHU OT
CMmeTHaTa HadaTa HapylIeHNs B IIpolieAypuTe

I1O ITPOBE>KAaHE Ha O6LT.I€CTB€HI/I ITIOPBYKN.

¢ JlorrbAHeHNeTO Ha 3aKOHa 3a 3aAbAKeHIsATa
u gorosopurte (4B, O6p. 36 o1 2.05.2006 1., B c1aa
ot 1.07.2006 r.) mpeaBuay BTOpa 110 pes Ipu-
BU/AeTVs IIPU IPUHYAUTEAHO U3IbAHEHNe 3a
B3eMaHIsATa Ha Abp>KaBaTa, IPOU3TUYAII OT
KOHIIeCVOHHM IAalllaHNsl, AVIXBY ¥ HEyCTOMKI

ITO KOHIIE€CMMOHHU AOTOBOPMU.

¢ C HoBusa 3akoH 3a koHuecunte (B, 6p. 36
ot 2.05.2006 1., B cmaa ot 1.07.2006 r.) Gerrre n3-
115110 IIpeypeJeHa ypea0aTa Ha KOHIIeCUNTe, C
orJe/ eBpoOIlelICKUTe ITOCTVIKeHNs B Ta3! Ma-

TepuLl.

¢ /JlorrbAHeHMsITa HAa 3aKOHA 3a MeCTHUTE Ja-
Hpun u Takcu (4B, 6p. 36 or 2.05.2006 r., B
cuaa ot 1.07.2006 r.) npeasuanxa, 4ye 4aHbYHO
3a4BAKEHO AWIle IO OTHOINIeHIe Ha JaHbKa
BbpPXy HEABVDKMMMUTE MMOTHU € I10A3BaTeAsAT
IIpU y4peAeHO IIpaBo Ha I10A3BaHe U KOHIIeCH-

OHEeP'bT 11PN IIpeaO0CTaBeHa KOHLIeCII.
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1. Is it allowed to build on agricultural
lands?

Building on agricultural lands is permissible,
but only after changing the designation of the
land with a decision by the Commission pur-
suant to Art. 17 of the Agricultural Land Con-
servation Act and based on a comprehensive
organizational plan, which as entered into ef-
fect.

2. What are the procedural rules for a third-
party assistant in a civil action?

The third-party assistant has the right to par-
ticipate in all actions related to a judicial pro-
cedure, with the exception of these which con-
stitute dispositive decisions with respect to the
subject-matter of the dispute. Therefore, third-
party assistants may request evidence and is-
sue certain opinions, but cannot deny a motion
and enter into an agreement.

3. Is VAT charged under a cession agree-
ment?

The cession agreement constitutes an agree-
ment involving a taking and thus falls under
the scope of the financial services, which are
released from supply pursuant to Chapter VIII
of the Value Added Tax Act. Therefore, VAT is
not charged under cession agreements.

4. Are employers obligated to select employ-
ees during layoffs due to reduction of the
staff?

Article 329 of the Labor Code gives the em-
ployer the right to select employees when con-
ducting layoffs due to reduction of the staff.
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BbMPOCU N OTTOBOPU

1. Moxe an aa ce cTpoM BbpPXY 3eMegeacKa
3emMs1?

3acTposBaHe Ha 3eMeaeacKa 3eMs e AONIYyCTH-
MO, HO CaMO cAe/, IIpOMsIHa ITpesHa3HadeHe-
TO Ha 3eMsTa C pellleHre Ha KOMUCKATA 10 YA.
17 ot 3akoHa 3a ora3BaHe Ha 3eMeAeACKUTe
3eMI U Ha Da3a BAA3bA B ClAa OAPOOEeH yc-
TPOVICTBEH I1/4aH.

2. Kaksu ca nmponecyaanmure nmpasa Ha
TPeTOTO-AMIle II0Mara4d B rpak 4aHCKMsI
npouec?

TperoTo anite-noMarad uma IIpaso Aa U3BbPII-
Ba BCUYKM CbAONPOU3BOACTBEHM AEVICTBUSA C
M3KAIOYeHVe Ha TaK1Ba, KOUTO IIpeACTaBAsBaT
pasmopeskaaHe C IIpegMeTa Ha cIiopa IIo Ae-
aoto. CaegoBaTeaHO, TPeTOTO AMlie-TIoMarad
MO>Ke Aa ITpaBy A4O0Ka3aTeACTBeHM MICKaHUs, Aa
B3eMa CTaHOBUIIIE, HO HEe MOXe Ja IIpaBy OT-
Ka3 OT MCK UAU Aa CKAIOYBaA CIIOroada.

3. HaumncasiBa au ce gaHbK A0OaBeHa CTOM-
HOCT IO AOTOBOPWTe 3a Ijecus?

JOroBopbT 3a Lecus IpeacTaBasBa cAeaKa C
B3eMaHIs I II0Ilajda B oOxBaTa Ha (pUMHAHCO-
BUTE YCAYTU, KOUTO ca OCBOOOAEHM AOCTaBKU
mo cMucbaa Ha raasa VIII ot 3akoHa 3a gaHbK
AobaBena croiHocT. C oraea Ha TOBa I10 AOTO-
BOpUTe 3a Liecus He ce Hauncassa A4C.

4. AabKeH au e paboTOAaTEAST AA U3BBP-
M I10A00p IIpY YBOAHEHVE TOpaaM Cb-
KpalgeHue B mara?

B ua. 329 or Koaekca Ha Tpyaa e npeaBuAeHO
IpaBO Ha paboTogaTeas Ja M3BLPIIN IIOA-
Oop 1npu yBOAHeHMe IIOpaAM CbKpalllaBaHe B
mata. CbraacHO KOHCTaHTHaTa ChAeOHa IIpakK-



- Lega «InterConsult News

QUESTION & ANSWERS

According to the established judicial practice,
however, this right of the employer is viewed
as its obligation. In this regard, it is recom-
mended that such grounds be used, especially
in cases where there are more people on the
same or similar positions.

5. When would citizens and corporations
from EU Member States be able to acquire
land ownership rights in Bulgaria?

Notwithstanding the undertaken obligations
according to the Accession Agreement with the
European Union for the equal investment con-
ditions, with regard to the right to own land,
Bulgaria has made some reservations. EU citi-
zens and corporations will be able to acquire
land for a second home after the lapse of five
years from Bulgaria’s accession to the EU. The
right of ownership over agricultural land or
land part of the regulated forests will be given
to EU citizens and corporations after the elapse
of seven years from the date of accession. The
above time-frame is subject to review after the
first three years from the time of accession and
may be shortened.

6. Are there any sanctions in case of failure
to submit an annual financial statement to
the Commercial Register?

The new Commercial Register Act (in force as
from 1 October 2006) allows for the imposition
of sanctions to corporations which have not
submitted annual financial statement for the
previous year until 30 June of the next year.
The sanction is a fine in the amount from BGN
1,500 to BGN 3,000.
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BbMPOCU N OTTOBOPU

THUKa obaye TOBa IIpaBO Ha paboToaaTeas ce
pasraexJa KaTo HETOBO 3aAdbAKeHMe. B Tasu
BPB3Ka € IIPeropbINTeAHO IIPU YBOAHEHN I Ha
TOBA OCHOBaHIE, 0COOEHO aKO ca HaAuIle II0-
Beye IIaTHU OPOVIKM OT eqHa AABXKHOCT VAN
CXOAHU AABXKHOCTIL.

5. Kora rpaxaanmn u gpyxecrsa ot Espo-
NeVICKMA ChIO3 IIle MOTaT Ja IpuAoOuBaT
IpaBo Ha COOCTBEHOCT BbPXY 3ems1 B bba-
rapusi?

HezaBucumo oT moermrte aHTa>kMMEHTU II0
CnopasyMeHneTo 3a IIpUCheAMHsIBaHe KbM
EC 3a ocurypsiBaHe Ha paBHU yCAOBM: 3a UH-
BecTUpaHe, IO OTHOIIeHUe HIpUA0OMBaHETO
Ha cOOCTBEHOCT BBPXY 3eMs1 bparapus cu e 3a-
Iazuaa HiIKOU pesepsu. I'pakaanu n apyxe-
cra Ha EC me morar ga mpuao6usar sems 3a
BTOPO XMAUIIEe CAel U3TUIaHeTo Ha 5 roguHI
OT HnpucbeduHABaHeTO Ha bbarapms. Ilpaso
Ha cOOCTBEHOCT BLPXY 3eMejeacKa 3eMs UAU
3eMs, BKAIOYeHa B TOpcku pOH/ Ille MOXe Aa
ce MpuAOOMBa OT TpakAaHU U Apy>KecTBa Ha
EC caea m3tnyaHero Ha 7 roAMHU OT gaTaTa Ha
npucreAuHsABaHeTO. [opHUTE CpOKOBe oA e-
KaT Ha IIpepasraexJaHe cae/ U3TMYaHeTO Ha
II'bPBUTE TPU TOAVIHU OT IPUCHEAVHIBAHETO U
Morar ga 0bJaT CbKpaTeHI.

6. /ima au caHKIMsI IIpU HeIIpeACTaBsIHe
Ha TOAVIIHNSA C9eTOBOAeH OoT4eT B Thbp-
TOBCKWSI perucTbp?

HoBuar 3akon 3a THPTOBCKUS PerucTop (B
cuaa or 1.10.2006 r.) mpegsrkaa HalaraHe-
TO Ha CaHKIMs Ha Apy>KecTBaTa, KOMTO He ca
NpeACTaBUAN TOAUIIeH (PUHAHCOB OTYET 3a
u3MmuHaaarta roauaa 40 30 10HM Ha caeaBalra-
Ta roguna. CaHkiusTa e r100a B pasmep ot 1
500 a0 3 000 aesa.
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