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WOULD THE REDUCED HAMAASIBAHETO HA Would the reduced 'capital r'et';luirement of
CAPITAL REQUIREMENT OCHOBHVS KAIIUTAA Viains ok
OF BGN 2 HAVE THE HA ABA /AEBA LIIE Energy
DESIRED POSITIVE OKAJKE AV KEAAHOTO Do Voo, it Kings .
EFFECT? HOAO)ISMTEAHO Competition Law
BbH3 AEI/ICTBI/IE? The new sanctions for unfair competition:

Vladimir Penkov

Buaoumup Ienkos

Somewhat too fast, without
discussing it with the business
organizations and most likely
without due analysis, a decision
was made to reduce to BGN 2
the minimum required capital
for a limited-liability company.
The aim is to create a more fa-
vourable legal climat for start-
ups and to encourage entrepre-
neurship particularly among
young people. At first glance,
this appears to be achieved, and
many countries with advanced
market economies take similar
legislative measures.

However, an analysis of the
legislation and practice in Bul-
garia leads to the conclusion
that the reduced minimum capi-
tal requirement will hardly have
the desired effect.

Until now, the minimum re-
quired capital for the establish-
ment of a company was BGN
5,000 whereas the law stipula-
ted that only 35%, or BGN 1,700
be placed in an accomulation

................. continued on page 3

Hskak MHOro 0Owmbpso, 0e3 00-
ChXJaHe C ydJacTueTo Ha Omus-
HeC OpraHM3alliuTe U eABa AU
CbC CBLOTBETHUS aHaAmus, ce
pely, MMHMMAAHVAT KaInuTaa
3a ydpejsBaHe Ha APY>KECTBO
C OrpaHmnyYeHa OTTOBOPHOCT Ja
Obae HaMaJeH Ha 2 AeBa.

C ToBa ce meam ga ce Cb3aa-
Ae To-OaarompusTHa 3aKOHOBa
cpeda 3a cTapTipaHe Ha HOB OM3-
Hec 11 0COOEHO Ja ce CTUMyAupa
Harlacata Ha MJajuTe Xopa Ja
crasaT npeanpuemaun. Ha npos
Iorae/, ce IIOCTHUIa TOBa, a U B
MHOTO APYIU ABp>KaBU C pasBU-
Ta I1a3apHa MKOHOMMKA Ce IIpej-
IpueMar IoAO0OHM 3aKOHOAaTeA-
HI CTBIIKIUL.

Bce mak aHaAM3BT Ha OTHOCHMO-
TO 3aKOHOAATEACTBO U IIPaKTUKa
B bbarapms nossoassa aa ce 3a-
KAIO4N, UYe eaBa A HaMaAsIBaHe-
TO Ha KaluTaJa Ife Ma OJakKBa-
HOTO Bb3AENCTBUE.

Jocera MUHUMaAHUAT KallmMTaa
6e 5 000 aesa, a mIpu cb3laBa-
HEeTO Ha Jpy>KecTBara II0 HaOu-
pareaHa cMeTKa 3aKOHBT IIpea-
BIKJallle BHacsHe Ha 35 %, T.e.
1 700 aeBa. Beanara caeg, peruc-
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Dear colleagues and friends,
This Newsletter has always sought to present articles that
are not only up-to-date but also provide comment and
recommendations on sensitive legislative frameworks. We
have always foregrounded positions protecting investors’
common interest in the creation of equal competitive con-
ditions, as well as an improvement of the administrative
environment and the investment climate.

The new double issue of the Newsletter, No. 28 — 29, is no
exception in this respect.

The Live Issue article questions whether the reduction of
the minimum capital requirement for incorporation of a
limited liability company to a token BGN 2 would result in
increased economic activity by the public.

The article notes that the Commerce Act should at least be
supplemented with a regulation to prevent the misleading
of bona fide merchants, say, when a substantially larger
capital is declared while just the token minimum contribu-
tion of BGN 2 is actually paid up.

The issue of the legal unacceptability of identical sanctions
being provided for cartel agreements and abuse of dominant
position, on the one hand, and unfair competition, on the other, is once again raised clearly and uncondi-
tionally on the basis of previous experience.

This not only runs counter to the practice and legal framework of the European Union, but places free
economic enterprise under inadmissible pressure.

The article devoted to “green energy” proposes the fixing of the preferential price, the setting up of a public
register and other important provisions supplementing “energy” legislation.

Interesting views are also expressed in the articles on the secondary market of numbers, addresses and
names, the allocation of liability among managers of commercial companies, the novelties in the convoca-
tion of a general meeting of public companies, as well as various aspects of the transfer of property by
matrimonial agreement.

The News in the Legislation and the Questions & Answers sections have not been left out.

Hoping that this Newsletter will again attract your attention, and looking forward to your comments and
suggestions,
Meanwhile I remain,

Sincerely yours,

"h-_-"“ s ‘G:I
Vladimir Penkov Nt 7 sl

=

Apazu koreeu u npusmeiu, '

M3daruemo eunazu ce e cmpemsA0 nYyOAUKY6aNUMe 6 He20 MAMePUar He camo 0a 6v0am aKmyar-
HU, HO U 04 COODPAKAM KOMEHMAP U NPenopvKu no Yyecmeumert sakorodamernu ypedou. Bunazu e
OuAa Ha npeder NAAH SAULUMAMA HA NOSULUL O 2Ae0HA MOUKA HA 00uyUs uHImepec Ha UHEeCTUINO-
pume 3a cv3dasare Ha PAGHU KOHKYPEHMHU YCAOGUS, KaKmo u nodobpseare Ha adMUHUCHPAMUGHAMA
cpeoa u UHEECMUUUOHNHUS KAUMAN.

He npasu pasauia u Hosusm obedurier opoii 28-29 na secmmuka, xoiimo e nped Bac.

B ysodnama cmamus ce nocmags nod comHerue, AU HAMAALEAHENO HA MUHUMAAHUS KANUMAA
3a yupedssaremo na OO 6 pasmep Ha CUMEOAUUHUIME 2 A6 U4e YEeAUUU CHIONANCKAMA AKMUGHOCI HA
HaceAeHuemo.

ITocousa ce, we HATI-MAAKOMO CAed6A 0a ce DONDAHU HBP2O6CKUS 3AKO0H C Ypedda, Hedonyckaua 6b-
6exdaremo 6 sa0Ayxderue Ha 00OPOCLEECHHUME MDPLOSUU, HANPUMEP NPU 005636AHEN0 HA SHAYU-
MEAHO 10-20AAM KANUMAA, A GHACAHEMO CAMO HA CUMBOAULHAMA MUHUMAAHA 6HOCKA 0N 2 AG.

OmHo60 ScHO U KamezopuyHo Ha 0asa cezauius Onum, ce NOCMass 6bNpoca 3a NPasHama Henpuem-
AUGOCHT, CAHKIUUME 30 KAPMEAHY CHOPASYMEHUS U 3A0ynompeda ¢ 20Cno0CH16aAU40Mo NOAOXKeHUe 01
e0Ha cmpana u HeAOSAHAMA KOHKYpeHuus om 0pyza, 0a ca eOHuU U CoUuill.

Toea e camo npomusopedy Ha npakmuxama u npasuama ypedou na Esponeiickus cvios, HO U no-
cmass 100 HedonYCmuM HAMUCK c60000HAMA CIMONAHCKA UHULUAIMUEA.

B cmamusama nocsemena na ,3eAenama erepzus” ce npasam npedroXenus 3a Puxcupanemo Ha
npegepenyuarnama yena, cb30a6anemo Ha nyOAUdeH pezucmvp u Opyeu 6axHu 00ONDAHEHUS 6 , eHep-
2uiiHomo” 3aKoH00AMeACeo.

Mrnmepecru 6vseredu ce 3acmonéam u 6 cmamuuime, noceemeny Ha SMOPULHUS NA3Ap HA HOMepa,
adpecu u umena, pasnpedereHuento Ha 0mzo60pHOCHIMA Mex 0y Ynpasaseauume Ha moposckume opy-
Kecmea, HO60CMUMe 6 C6UK6ANHEmO Ha 0010 coOpanue Ha nyOAuUHUme OpYyKecmea, KAKmo u pasiuiHu
acnexmu Ha NPeXEOPAIHENo HA UMYyuyecmeo ¢ Opader 002060p.

He cme nponycraru u pyopurume , Hosocmu 6 sakonodameacmeomo” u ,, Bonpocu u omzosopu”.

C nadexda, ue usdarueno onMHo60 uye 3ACAYKu Bauiemo snumarue u 6 ouaxeare na Bawume xomen-
mapu u npedroXKeHus.

Mexdyepemeritio ocmasam, ¢ ysaxenue,

Baw 7 -

Baadumup Ilenkos “-—=/'7'..'u . ‘.;:-‘
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Tosu BecTHUK MMa xapaKTep Ha I/lHq)OpMa-
nyoHeH OI0A€TUH I e IIpejHa3HaveH 3a Ha-
ImnTe KAMeHTN, KoAermure IOpI/ICTI/I paGOTeU_U/I
B Abp>KaBHaTa 1 OOIITMHCKA aAMUHUCTPAIs
U B YaCTHIS CEKTOP, KaKTO U 3a BCYKY APYTU
3aMHTepecoBaH! YUTaTeAN.

Cpabpxamiara ce umHpopManus He Ipea-
CTaBAs1Ba quepnaTeAHo nscaeaBaHe mMAN
HPaBeH ChbBET I I1O HMKaKbB HAaUYMH HEe MO>Ke
Aa 3amecTyt TpoeCHOHAAHNS TIPaBeH ChBeT
OTHOCHO KOHKPeTHI Ka3yCI.
ITy6aukyBannuTe MaTepuaau U3passsar And-
HOTO MHeHIe Ha aBTOpI/ITe n He 06B'prBaT
ITenkos, Mapxos u ITapTHhOpHM, KakTo 1 pe-
AAKIIMMIOHHATa KOAerusi.
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LIVE ISSUE

WOULD THE REDUCED
CAPITAL REQUIREMENT OF
BGN 2 HAVE THE DESIRED
POSITIVE EFFECT?

JANUARY 2010

AKTYAAHA TEMA

HAMAASIBAHETO HA OCHOBHMUSI
KAIIMTAA HA ABA AEBA IIE OKAKE
AU XEAAHOTO ITOAOXXUTEAHO
Bb3AEVICTBUE?

Viadimir Penkov

Baaoumup Ilenkos

account. Immediately upon registration — nor-
mally taking several days, this amount was
transferred into a regular current account of
the company and could be used with no restric-
tions.

The function of capital as security is not to be
underestimated though, nor are the traditions
in respect to the establishment of commercial
partnerships.

Should raising BGN 1,700 for the registration
be a problem for the entrepreneurs intending to
set up a limited-liability company, it would be
unreasonable to expect them to show impres-
sive enterprise and innovative thinking.

The legal specifics in Bulgaria, inclusive of the
establishment of so called “sole proprietors” or
even of general partnerships as legal entities,
without an initial minimal capital are not to be
underestimated either.

Of course in such cases, the legislator wisely
provided for the personal unlimited liability
of the owners or respectively partners in the
general partnership. That struck the balance for
other merchants in respect of security.

A check of business entities entered in Bulstat
as of December 31, 2007 shows over 1.3 million
with such registration, including over 1 million
registered under the Commerce Act. So far, over
270,000 limited-liability companies have been
registered and there are more than 700,000 sole
traders, 23,000 general partnerships and 10,000
joint-stock companies.

The huge number of registrations suggests that
the old regulations of the Commerce Act have
been no impediment for those willing to set up
a business. The fact, however, that only 10-20%
of registered entities actively perform their des-
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Tpanu:ATa, KOsATO HaIloCAe ABK Tpaellle AHM, Ta3!
CyMa ce IpeBexKJallle 110 HOpMaJdHa pasIldala-
TeAHa CMeTKa Ha APY>KeCTBOTO U MOXKeIIle Aa ce
1311013Ba Oe3 orpaHNyYeHmsl.

He Tpsi0Ba Aa noauieHsBamMe 1 rapaHLIIOHHOTO
AeVICTBIE Ha KaIluTaAa, KaKTO U Ch34aleHuTe y
Hac TpaAuLIMM IIPU y4peAsaBaHeTO Ha TbhpPIOB-
CKM APY>KeCTBa.

Axo ,oprannsupanero” Ha 1 700 aeBa mipu pe-
TUCTpalyisl Ha APY>KeCTBOTO Ch3JaBaT IIpedka
Ha IpealipyieMadnTe, KOUTO MCKaT Aa Ch3jajar
APY>KeCTBO C OrpaHM4YeHa OTTOBOPHOCT, TO TPYA-
HO MOJKe Pa3yMHO Ja ce o4JakBa OT TsX roAsiMa
IpealipyeMaydecka aKTMBHOCT ¥ MHOBAIIVIOHHO
MIICAEHe.

He Tpsi0Ba Aa ce moalieHsBa 1 3Ha4eHUETO Ha
npapHata crnenuduka B bbarapus, Bkaiodsa-
II1a Ch3JaBaHeTo Ha T.H. ,eAHOANYHI THPropum”
AN AOPU CHOMpaTeAH!U Apy>KecTBa KaTo IOpu-
AUdecKN Aniia, 0e3 HUKaKbB II'bpBOHAYaleH MU-
HUMAaJeH KallTaA.

Pazbupa ce, 3akoHOAATeAsT B Te3U CAydau
pasyMHO IIpeaBIDKAallle AMYHATa HeorpaHuye-
Ha OTIOBOPHOCT Ha TUTYASPHUTE, PeCIIeKTUBHO
Ha CBAPYKHUIIUTE B CBHOMPATEAHOTO JApyKe-
CTBO.

I'lo TO3u HaumH ce rocTurale OasaHC B rapaH-
OouuTe CIIpsIMO APYTUTE ThPTOBLINL.

Ot crpaskure 3a Brnmcanute koM 31.12.2007 r.
B Byactar cyOekTu e BUAHO, 4e TaKaBa peruc-
Tpauus noaasp>kat Hag 1 300 000 cybexTn, ot
xouto 110 Twuprosckn 3akoH Hag 1 000 000. Jo
cera ca perucrpupann Haa 270 000 apy>kecTsa ¢
orpanmdeHa oTroBopHocT, Ha/ 700 000 eanoany-
Hu Thprosiy, 23 000 chOnpareann gpy>kecTsa 1
ok040 10 000 akyonepHu Apy>KecTsa.

OrpoMHuAT OpOI1 pernucrpaiiy ropopu 3a TOBa,
Je 1 CTapuTe IIpaBliia Ha T'bproBCKusI 3aKOH He
ca Omam mpeuka 3a >xeaaemmute. OOCTOATEACTBO-
TO obaue, ye easa 10-20 % oT perucrpupaHute
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ignated functions, suggests completely differ-
ent circumstances and conditions in the country,
including legislative ones, which obstruct and
disallow the envisioned economic activities of
most such entities to unfold.

It would be only natural for many sole traders
to now register limited-liability companies in
order to circumscribe their own responsibility
but this per se is unlikely to increase business
activity and be a measure for the success of the
legislative measure.

Furthermore, the rule remains that such
changes should not be made rashly without
considering carefully all provisions of the Com-
merce Act that need to be adjusted, or respec-
tively to be scrapped simply for the purpose of
avoiding contradictory interpretations.

With the requirement to pay in the whole mini-
mum required capital (BGN 2), the provision for
deposing at least 35% of the sum was dropped.
With the given minimum capital such a deci-
sion is only natural. What happens though in
cases when the partners decide to have a signifi-
cantly bigger capital? Companies are known to
have been established with a capital of millions.
Would it be enough in such cases to pay in the
minimum capital required by law (Article 119
Para 1 (4) of the Commerce Act), or should a
provision be made that a minimum of 35% is
deposited upon registration in order to en-
sure stability of the economic system or other
third person interests? In this respect, a dead-
line whereupon the whole capital would be
available to the company to operate with, should
be designated.

With the effective legislation, the registration
of a huge capital with no requirement to de-
posite more than the required minimum could
give false impressions about the solvency of the
company and mislead bona fide companies to
be engaged in business interactions. This is a
loophole that needs to be filled in immediately.

It is important to adopt more amendments to
the Commerce Act, mostly concerning the sta-
bility of business relations and investment.

With regard to the abovementioned and in
order to minimize vicious practices, de lege
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CyOeKTU yIpa’kKHsBaT I0-aKTMBHa CTOIIaHCKaTa
JAEVHOCT, 3a KOSITO ca Ch3jaAeHl, II0OKa3Ba, ue
CBhBCEM APYTU OOCTOATEACTBA U YCAOBUA B CTpa-
HaTa, BKAIOUYUTEAHO 3aKOHOJAaTeAHM, ca IIpey-
KI 3a TOBa UM He II03BOAsBAT pas3rpbIjaHeTO Ha
npe/BlAeHaTa CTOIaHCKa AeMHOCT IIpU IIOoBede-
TO OT TSIX.

EcTecTBeHO € cera MHOTO €AHOAMYHY THPIOBIIU
Aa perucrpupar OO/-1a c oraeg orpaHnyaBaHe
Ha TsIXHaTa OTTOBOPHOCT, HO e4Ba AM TOBa MOXKe
camo 10 cebe cu Ja yBeAMdM CTOIIaHCKaTa ak-
TUBHOCT U Aa ObAe KpUTepuil 3a YCIEIIHOCTTa
Ha MspKara.

Hapea ¢ ToBa ocTaBa BaAmAHa 1 MaKCUMaTa, e
TaKyuBa IIPOMEHM He cJAe/ABa Aa Ce IIPaBsT IIPU-
Obp3aHoO, Oe3 BHIIMaTeAHO OI e aHe Ha BCUYKI
TEKCTOBe B T'bPrOBCKISI 3aKOH, KOUTO CAeABa Ja
Ce ajanTupar, peclieKTUBHO Aa OTIaAHaT, A0pU
caMo 3a Ja ce M30erHar IIpOTUBOPEUVBU THAKO-
BaHUSL

C npeaBrxaaHeTo 3a BHACsAHe Ha 11eANs] MUHU-
MaJeH KammuTada (2 4B.), OoTHajHa ypeaOaTa 3a
BHaCsHe Ha Hail-Maako 35 %. I[Tpu Myunmmaanms
KarmTaa ToBa e ectectBeHO. KakBo cTaBa oOaue
B CAydYanuTe, KOTaTO ChbAPY>KHUIIUTE cCa B3eAu
pelleHne KanmuraabT Ha APY>KeCTBOTO Ja € 3Ha-
4UTeAHO MHO-TOASAM. B mpakTukara ca m3BecTHU
cAyd4ay Ha MHOTOMMAMOHEH KaIlMTaa Ha Apy-
>kecTBaTa. VI Torasa Au 1ie e 40CTaTBYHO BHACS-
HETO Ha ,yCTaHOBEHMs B 3aKOHa MUHMMYM OT
Kanurasa’(ua. 119 aa. 1 1. 4 T3) nan B Tes3u cay-
Jau, C orae/ CTabMAHOCTTA Ha MKOHOMIYecKaTa
cucTeMa U MHTepecuTe Ha APyIUTe TPeTu ANIIa,
KOUTO BAM3aT BBB B3aIMOOTHOIIIEHNE C TaKOBa
APY>KecTBo, 01 cAeaBalo Aa ce MpeABUAY TeKCT,
ge ce BHacsA MUHUMYM 35 % IIpHU perucrpannsira,
KaKTO U 4a ce IIpeABUAN CPOK, B KOWUTO Apy>Ke-
CTBOTO OM cAeaBalo Aa pasrojara C IeAns Ka-
UTal.

VHaue, perncrpupaHeTo Ha OrpOMeH KamuTai,
0e3 sa e HeOOXOAVIMO BHACSIHETO Ha IIOBeYe OT
3aKOHOBIs MMHIMYM, IIPM ceralliHaTa ypeaAda
MOXe Ja cb3jaje 3abayla B KpeAUTOCIIOCOO-
HOCTTa Ha APY>KeCTBOTO 1 Aa 3abAyau A400pOCh-
BECTHITE THPIOBIU BAE3AM B CTOIAHCKM B3au-
MOOTHOIIIEH!sI C Hero. Tasu 3aKOHOBa IIPa3HOTa,
Ou caeasaao BeagHara Aa Obae II0II'bAHEeHa.

Baxxno e ga ObgaT HampaseHU U APYTU U3Me-
HeHNA B TBproBCcKms 3aKOH, MMalIly IIpeAVIMHO
OTHOIIIeHIe KbM CTadMAHOCTTA Ha CTOIAHCKIITe
OTHOIIIEHISI VI IHBECTUIIIITE.

B ropumsa cmmcba u c oraea orpaHudaBaHe Ha
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ferenda would be advisable that the exclusion
of a majority partner be done only by court de-
cision, and that the increase of capital in a joint-
stock company be done only with over 2/3 of the
shares (and not by those attending the General
Meeting). That would create the necessary secu-
rity of investment. It is expedient that non-cash
contributions be assessed by the partners them-
selves and allow intervention of independent
experts only in the event of suspicions by the
Register. That would simplify and steed up the
registration.

Last but not least, I believe that a general part-
nership should not be a legal entity, considering
the unlimited liability of the partners, which es-
sentially makes such legal form meaningless.

ENERGY

PROMOTION
OF GREEN ENERGY
PRODUCTION

b

JANUARY 2010

HeAoOpute mpaktuky, de lege ferenda moke
CBIIO TaKa Ja ce IIpeliopbya, M3KAIOUBaHe Ha
Ma>KOpUTapeH YJYacTHMK Ja CTaBa caMoO C pelle-
HIle Ha ChbJa, YBeANUYEHIeTO Ha KalluTala B ak-
IIMIOHEPHITE APY>KeCTBa Aa CTaBa caMo C Hag, 2/3
OT aKIIMNTe Ha KalliTala (a He caMO OT IIPUCHCT-
BaAMTe Ha OOIIIOTO ChOpaHue).

ToBa me cp3gase HeoOXOAUMAaTa CUTYPHOCT Ha
nnsectununTe. CpIIO Taka e Ije1echoOpasHO
HellapyyHaTa BHOCKA Aa ce OIleHsIBa OT cCaMITe
CBhAPY>KHUIIN, a CaMO IIpYM ChbMHEHIe OT CTpaHa
Ha perucropa, or Hezasucumy exkcriepti. C Tosa
ITle Ce yAeCHM ¥ YCKOPY perucTparusTa.

He na nmocaeaHo MmscTo, cuutaMm, ye crOmparea-
HOTO APY>KecTBO He cAejBa Ja Obae 1opuaude-
CKO AMIle, KaTo ce MMa IpeABI A HeorpaHJeHaTa
OTTOBOPHOCT Ha CBAPYKHMIIUTE KaTO IPaKTU-
9JecKy ce 00e3cMIICAs Tas3y IIpaBHaA popMa.

EHEPTETUKA

HACBPYABAHE
IIPON3BOACTBOTO HA
~OEAEHA” EHEPTUSI

Dessislav Vladimirov, Nikolay Kiskinov

Fighting climate change has been a principle
topic in the past year and has affected all sectors
of economy and social life. In its efforts to be the
front-runner in this area, the European Union
(EU) has set itself ambitious targets aimed to
encourage all Member States to cut greenhouse
emissions, enhance the use of energy from re-
newable energy sources (RES) and increase
energy efficiency. These efforts were put down
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Bopbara ¢ kauMMaTuM4yHUTE IIPOMEHU B IIO-
clejHaTa TOAMHa e BOJellla TeMa U MIposiBsBa
IIOCAeAVILIVITE CV BBB BCMUKYU CEKTOPU Ha MKO-
HOMIKaTa U OOIIecTBeHMs XXUBOT. B ycmans-
Ta cu Aa ObJe CBeTOBeH AuAep B Ta3u 004acT,
EBpomeiickmaAT ¢pI03 ci MOCTaBy aMOUIIMO3HA
11eA1, KOUTO Aa MOATUKHAT BCUYKM Abp>KaBU-
Y/€HKM Ha OOIITHOCTTA Aa OrpaHMYaT EMUCUTE
Ha IIapHMKOBMU Tra3oBe, 4a yBeandaT HoTped.e-
HII€TO Ha eHepTus OT Bb30OHOBsIeMI eHepTuil-
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in legislative format in the so called EU Climate
Package, intensively debated at the EU institu-
tions and finally adopted by the European Par-
liament in Strasbourg on December 17, 2008.
Alongside the Third Energy Package, the acquis
now has a whole body of legislative acts which,
in addition to ensuring competitiveness and
energy security in the EU, significantly enhance
the efforts against climate change.

Encouraging energy generation from renewa-
bles is one of the main goals of the climate
package until 2020 - also known as the 20-20-
20 targets. In other words this means a 20% cut
in greenhouse emissions, a 20% share of energy
from RES and a 20% increase in energy efficien-
cy.

The target of a 20% increase of energy from RES
in consumption is not easy to achieve and the
community commitment is distributed among
the Member States based on the principle of
solidarity. Despite the single common target,
the individual Member States get different na-
tional targets for the share of energy from RES
in their energy mix. Bulgaria, for example, un-
der Annex 1 of Directive 2009/28/EC, needs to
reach a target of 16% by 2020. Such target is put
down in the Bulgarian energy strategy currently
in the making, which is expected to be adopted
conclusively before the end of this year.

Directive 2009/28/EC lays down guidelines for
measures that the Member States need to take in
order to encourage the development of the sec-
tor by organizing the mechanisms for achieving
this in two groups: 1) support schemes and 2)
measures for cooperation between the different
Member States and third countries.

The support schemes encompass all instru-
ments and mechanisms applied by the Member
States for encouraging the use and production
of energy from RES by: increasing the selling
price, reducing the production cost of green
energy, various tax preferences, investment aid,
direct price support schemes and others. One
of the mechanisms for achieving a higher price
is a requirement for producers, suppliers and
consumers to include a certain proportion of
green energy in their production, delivery and
consumption, respectively. Of course, with the
fulfilment of such obligations, the system for
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HJ U3TOYHUIIN U 4@ YBeANdaT eHepIuifHaTa cu
edekTUBHOCT. BcuuknTe Te3n ycnuans Hamepu-
Xa 3aKOHOJaTeJeH uspas B T.Hap. Kaumarnuen
nakeT Ha EC, kxoiTo ce AmucKyTmupalile MHTeH-
3MBHO B MHCTUTYIIUNTE Ha ChIO3a 1 Oelrle OKOH-
yaTeAHO IpueT OoT Epporeiickmus mapaamMeHT
Ha 17 aexemspnu 2008 r. B CtpacOypr. Hapea c
Tpetnsar eHeprueH maket, B OOIIHOCTHOTO 3a-
KOHOAATeACTBO Bedye e HaaAulle ChbBKYITHOCT OT
3aKOHOJaTe/AH! aKTOBe, KOUTO He caMO rapaH-
TUpaT KOHKypeHLMsATa ¥ eHepruiiHaTa CUryp-
HocT Ha EC, HO 1 cbllecTBeHO AONPMHACAT 3a
OopOara ¢ KAMMaTUIHUTE ITPOMEHI.
HacppuaBaHeTo Ha MpOMU3BOACTBOTO Ha eHep-
rust ot BEW e eana ot ocHoBHute 1jean B Kan-
MaTUYHMS ITakeT u3BecTHU oirne kato 20-20-20
20 2020 r. Kazano mHaue, ToBa o3Haudasa 20%
HaMaJeHle Ha eMUCHNTe Ha ITapHUKOBU Ta3o-
Be, 20% As1a Ha eHeprusTa oT BEV B morpe0d-
aeHneto un 20% yBeAndeHMe Ha eHepIuUiiHaTa
edexruBHOCT 20 2020 T.

Manpanennero Ha neata 3a 20% BEV eneprus
B NOTpeOAeHNeTO Ha eAeKTpuuecka eHeprus
He e JeCHA I1e4 M OOIIHOCTHUSIT aHTa>XMMEeHT
e pasnpejeleH COANAAPHO MeXAY Abp>KaBU-
Te-4AeHKN. B To31 cM1chba BbIIpeku eAHaKBaTa
ob11a 11e4, Ha IpaKTUKa OTAeAHUTE ABP>KaBU
YAeHKM MMaT pasAUdHU 110 pasMep 3albaKe-
HIA 3a ntocturaHe Ha As4 BEVI B enepruiinms
cu Mukc. Taka HampuMep IO OTHOIIIeHIE Ha
bbarapusa, ceraacno Ilpmaoxenue 1 or Awm-
pextusa 28/2009/EC oTHOCHTEAHUAT AsA Ha
BEW eneprusra B nmorpebaennero ao 2020 r.
TpsAOBa Aa agocturHe 16%. TaxkaBa cTOMHOCT e
3a/0XeHa U B II0ATOTBsIHaTa B MOMeHTa eHep-
TMIiHA cTpaTerns Ha bbarapus, KosTo ce o4ak-
Ba 4a Obje OKOHYaTeAHO IIpueTa 40 Kpas Ha
roaguHara.

Aupextusa 2009/28/EO mocTtaBs HacOKMUTe
3a IpeAlpyieMaHe Ha MepPKU OT Abp>KaBUTe
Y/eHKM 3a CTUMYyAMpaHe Pa3BUTHETO Ha CeK-
TOpa, KaTO OpraHM3Mpa MeXaHU3MITe 3a TOBa
B ABe Tpynu: 1) ,cxeMu 3a nognomarane” u 2)
,MepPKI Ha CbTPYAHNYECTBO MeXAY pa3ANIHU-
Te AbP>KaBU YA€HKU U C TpeTu AbpKasu” .
CxeMuTe 3a riogromMaraHe oOXBalllaT BCUYKIU
MHCTPYMEHTM U MeXaHU3MI, IIpuAaraHul OT
AbpKaBUTe YAeHKNU 3a HacbpyaBaHe M3II0A3-
BaHeTO U IIPOM3BOACTBOTO Ha eHeprus oT BEV],
gype3: ypeAndyaBaHe Ha IIpoJa’kHaTa IleHa, Ha-
MaAsiBaHe Ha ceDeCcTOMHOCTTa Ha 3eJeHaTa
eHeprus, PasAMYHI AaHBYHM IIpedpepeHInH,
VMHBECTUIIMOHHY IIOMOIIIY, CXeMH 3a IIPSIKO Iie-
HOBO HoArioMaraHe u Ap. Eaun ot npeasuge-
HITE MEeXaHM3MU 3a IIOCTUTraHe Ha IT0-BMCOKA
lleHa e IIOCTaBsAHe Ha 3adbAXKeHMe 3a IPOU3-
BOAUTEANTE, AOCTaBUUIINTe U IIOTpeduTeanTe
Aa BKAIOYAT OIlpejeleH AsA ,3el1eHa” eHeprus
B IPOM3BOACTBO, AOCTaBKUTe I IIOTpedAeHN-
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green certificates finds its use.

The guarantee of origins deserves special atten-
tion. Such guarantees are electronic documents
certifying that a certain amount of energy was
produced from a RES. The Member States are
required to make sure that green energy is
traded separately from the guarantees of ori-
gin. Also, in order to avoid double accounting,
as energy is traded separately from the guaran-
tee, it is sold as produced from a conventional
source, i.e. at a market price. This mechanism
allows the producers of green energy to get the
highest price for their product in the conditions
of a liberalized market.

The climate package enactments also raise the
issue of access to the energy transmission and
distribution networks, as well as their opera-
tional use. To fully achieve the targets, it is im-
perative to take adequate steps towards deve-
lopment of the network infrastructure. Member
States should therefore ensure guaranteed and
priority access to the network for producers of
energy from RES. Undoubtedly, fullfiling this
requirement will provide security for investors
and will step up the construction of new gene-
rating capacity.

Last but not least, it is important to note that
Directive 2009/28/EC requires Member States
to improve their national legislation in order
to ensure pre-conditions for achieving the tar-
gets. For Bulgaria in particular, this means tak-
ing suitable measures to relax and speed up
the administrative procedures involved in the
construction of facilities for generation of green
energy. With regard to this, the application of
the Investment Promotion Act in respect to in-
vestment in green power plants is a positive
move.

In fulfilment of the requirement Member States
to provide information and taking into account
their obligations laid down in the Directive, it
would be appropriate to create an information
system to bring together the registers of RES
projects. The effect of having such an informa-
tion system will inevitably lead to an increase in
investment and transparency in the regulatory
management of the sector.

Bulgaria’s efforts to achieve the targets set out
by Directive 2009/28/EC are not exhausted by

P M3 P

PENKOV, MARKOV & PARTNERS

JANUARY 2010

eto. Pasbupa ce, npu M3IrbAHeHNETO Ha Te3U
3aAbAKeHIs IPUAOKeHe HaMIIpa cucTeMara
3a 3e4eHU cepTUPUKATIA.

OcobeHo BHUMaHIe caeJBa Ja ce OObpHe Ha
rapaHIUuUTe 3a IIPOU3X0OJa Ha eHeprusra OT
Bb300HOBsIeMIU U3TOUYHMIINM. ['apanHuumnre 3a
IIPOM3X0J HpeAcTaBAsgBaT eAeKTPOHEeH JO-
KyMEHT, yAOCTOBepsBalll, 4ye IIpou3XxoJa Ha
oIpeseAeHO KOANYeCTBO eHepIus e IIpou3Be-
aeno ot BEN. YcranoseHo e 3aabAa’KeHne Ha
Abp>KaBUTe-4AeHKM, 3a Ch3JaBaHe Ha yCAOBU,
IpU KOUTO ,3eaeHaTa’ eHepTusl Ja ce IIpoda-
Ba OTAe/AHO OT rapaHINATa 3a IIPOMU3X0J, KaTo
MeXXAYBPEeMEHHO C I1ea Ja ce 130erse ABOIHO-
TO OTYMTaHe NpU IpojaxkbaTa Ha eHeprusTa
OTAE€AHO OT rapaHluATa, T ce IpogaBa KaTo
Ipou3BeJeHa OT KOHBEHIIMOHaJAeH M3TOYHUK,
T.e. Ha nasapHa neHa. C TO3u MexaHU3bM ce
Ch34aBaT Bb3MOXKHOCTI IIPOU3BOAUTEANTE Ha
,3el1eHa” eHeprus B yCAOBUATa Ha Aubepaan-
3UpaH nasap 4a Ioay4JaT MaKCMaAHO BICOKa
IIeHa 3a CBOs IIPOAYKT.

B nopmaTtusHuUTe akTOBe OT KauMaTmuHms mna-
KeT e II0CTaBeH 1 IIpo0AeMbT C 40CTbIIa A0 IIpe-
HOCHaTa U pasnpeleAUTeAHNTe MPeXKI, KaTo I
TsaxHaTa ekcraoartanus. C oraes mocTuraHeTo
Ha I1eAuTe e HeOOXOAMMO IIpeAlIprieMaHeTo Ha
IIOAXOASIIN CTBIIKM 32 pa3BUTIE Ha MPeXKOBa-
Ta MHPpacTpyKTypa. B Tasu Bpb3Kka, Abp>KaBu-
Te YAeHKU cAejBa Ja OCUTYPAT rapaHTUpaH U
NPUOPUTETEH AOCTBII 3a IPOU3BOAUTEANTE Ha
eHepTusl OT Bb30OHOBsIEMI eHepTUIHY U3TOY-
HUITU A0 MpexxuTe. HecbMHeHO epeKTUBHOTO
M3IIbAHEHIE Ha TOBa 3aAbJAKeHle IIle BHece
CUTYPHOCT Y MHBECTUTOPUTE U IIle YCKOPU W3-
rpak4aHeTo Ha AO'bAHUTEAHY MOLIHOCTH.
He na nocaeano Ms1cto e HE0OOXOAMMO Aa Ce I10-
coun, ye B u3IrbAHeHne Ha JupeKkTuBa 2009/28/
EO app:xaBuTe 4a€HKM ce 3agbaXKaBaT Aa yCb-
BBPIIEHCTBAT HaIlMIOHAaAHUTE CM 3aKOHOJa-
TeACTBa C Or4e/ Ch3JaBaHe Ha yCAOBMS 3a IIO-
CTUTaHe Ha 3aA0>KeHuTe nean. KoHkperHo 3a
bbarapus tosa Ou o3HauaBalo IIpealpuema-
HEeTO Ha II0AXOASIIN MepKH 3a 0oDAeKJyaBaHe I
yCKOpsIBaHe Ha aJMMHUCTpaTUBHUTE IIpOlle-
AYPH, CBIIBTCTBAIM M3Ipa’kgaHeTO Ha MOIII-
HOCTH 3a IPOMU3BOACTBO Ha ,3e4eHa”’ eHeprusl.
B Tazu Bpb3Ka, KaTO MOAOKUTEAHO MOXe Aa
ObAe OlLleHeHO NPUAOXKEeHNeTO Ha 3aKOHa 3a
HacbpyaBaHe Ha MHBECTUIIMUTE KbM IPOeKTHU-
Te 3a BEl nenrtpaan.

B nsmrbaHeHne Ha M3MCKBaHETO 3a IPejOCTaBs-
He Ha MHpOpMaUMsA OT AbP>KaBUTe YA€HKU U
Ha 3aAb/AXKeHUs:ATa, IIocodeHN B JupeKTusara,
I10AX0As110 O O1A0 ch3gaBaHe Ha MH(POpMa-
LIMOHHA CHCTeMa, KOATO Ja 0OeAMHsBa peryuc-
Tpute oTHOCHO BEV mpoekTu. PesyartaTsT OT
Ch3JaBaHETO Ha TaKaBa CUCTeMa HeMMHyeMO
e 40BeJe A0 yBeAndaBaHe Ha MHBECTUITUNTE,
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achieving a certain share of energy from RES.
It is necessary to establish a legal framework
to create pre-conditions for large-scale and
sustained development of green technologies
in this country. Narrowing this down to the
construction of green power plants, several
imperative changes have to be adopted in the
Bulgarian energy legislation, as follows:

1. Ensuring sustainability of the preferential
price by fixing it for the entire period of manda-
tory purchase. Such practice has already been
adopted by some European countries, whereas
the price for the whole period of mandatory
purchase may not be lower than the price at
which the respective plant was linked up to the
power grid;

2. Creating a public register with all green
power plants in the country, regardless whether
a licence has been issued. Naturally, as the rules
for keeping such a register are being formula-
ted, it is necessary to outline a time-frame for
finalization of projects, where after the project’s
allocated capacity is freed and the project is
scrapped from the register;

3. Creating a public register of the capacities of
the transmission and distribution networks;

4. Adopting long- and short-term plans for
the development of the network indicating RES
projects by the operators;

5. Ensuring security in respect of the scheme
for introduction of green certificates;

6. Changing the mechanism for distributing
the weight from green energy among all con-
sumers in the system on the principle of solidarity,
for example by including it in the transmission
fee;

7. Allowing an opportunity for effective reso-
lution of disputes between operators and inves-
tors in RES projects.

These are only some of the possible solutions
for the most common challenges in the practice.
The successful development of green technolo-
gies, however, should not rest solely on resol-
ving the most frequent problems; it should be
based on an innovative regulatory approach
that ensures long-term investment interest in
green technologies.
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KaKTO U A0 IIPO3PavyHOCT IIPU PeryAaTopHOTO
yIlpaBAeHue B CeKTopa.

Yenanara na brarapus 3a u3nbAHeHNETO Ha
neante, 3aaoxenu B JAupexrmsa 28/2009/EC,
He ce M3passiBaT eAMHCTBEHO B IOCTUTaHe Ha
oIpejeleH AsA TOTpeOJeHUe Ha eHeprusl oT
BEV. HeobxoauMoO e cb3gaBaHeTO Ha TaKaBa
IIpaBHa paMKa, KOSITO Aa OCUTYPU YCAOBN
3a MacoBO U yCTOMYMBO pa3BUTHE Ha 3eAeHU-
Te TeXHOAOTMM B CTpaHarTa. B wactHOCT 3a m3-
rpaxganeto Ha BEV eaekrpuuecku neHTpaan
obaue, MoraT ja ce IocoyaT CAeAHUTe Haalo-
SKUTeAHU U3MeHeH!s B ObATapCKOTO eHepIuii-
HO 3aKOHOAAaTeACTBO:

1. AJa ce rapaHTupa yCcTOMYMBOCT Ha IIpede-
peHIIMa/AHaTa IleHa 4pe3 (PUKCHpaHeTO i1 3a
LeAus Iepuo/ Ha 3aA4bAXKUTEAHO U3KyIlyBaHe.
ITogo6Ha mpakTHKa e yCTaHOBEeHa B HAKOU €B-
pomeiicku CTpaHM, KaTo 1leHaTa 3a IjeAms Iie-
pMOJ Ha 3a4bAKUTEAHO U3KyIlyBaHe He MOXe
Aa e MOo-HMCKa OT Ta3), Ha KOATO e NpUCheau-
HeHa ChbOTBeTHaTa IleHTpaJa;

2. Cpb3gaBaHe Ha IyOAMYeH PeruCTbp C BCUY-
ku BEV nmenTtpaam B cTpaHaTa, He3aBUCUMO
Aaan 3a TIX e usgageHa anuensus. Pasoupa
ce, IIpu oIlpejeasHe IIpaBulaTa 3a BOoJeHe Ha
TaKbB PErVCThP € He0DXOAMMO oIlpejeasiHe Ha
CPOKOBe 3a U3Ipa’k4aHeTo Ha IIPOeKTUTe, cAes
M3TMYAHeTO Ha KOMTO 3alla3eHNs 3a IIpOoeKTa
KaramureT Ja ce 0CBOOOXKAaBa MAU IIPOEKTBHT
Aa ce 3aaM4aBa OT perucTbpa;

3. Cp3gaBaHe Ha IyDAMYeH PerucTbp Ha Ka-
HnalUTeTUTe Ha IpeHOCHaTa M paslpejean-
TeAHaTa MpexXa;

4. Ilpumemane OT orepaToOpuTe Ha AHATOCPOY-
HJ U KPaTKOCPOYHU I11aHOBE 3a pa3BUTUE Ha
Mpe>KaTa ¢ O3HauaBaHe Ha npoekrute 3a BE];

5. BmacsHe Ha cUTYpPHOCT OTHOCHO cxeMaTa 3a
BbBEK/JaHe Ha 3e1eHnTe cepTudukarTy;

6. IIpom:ana Ha MexaHHM3Ma 3a paslipejeaeHue
Ha TeXKecTTa OT 3e/leHaTa eHepIus CoAMAapHO
BbPXy BCUMUKU IIOTpeOuTeAM Ha cucTeMaTa —
HallpuMep 4ype3 BKAIOYBAHeTO I B TaKcaTa 3a
IIPEeHoC;

7. BbBexgaHe Ha BB3MOKHOCT 3a e(PeKTUBHO
paspelllaBaHe Ha CIIOpPOBe MeXXAy OllepaTopu-
Te 1 mHBectuTopute BB BEV mpoexTn;

ToBa ca camMO 4acT OT Bb3MOXKHUTE peIIeHIs
Ha Hall-4ecTo CpelljaHuTe IIpeAn3B/KaTeACTBa
B IIpaKTHKaTa. YCHEeNIHOTO pa3BUTHETO Ha
3eJeHNUTe TeXHoAoruu obade He TpsOBa ga ce
yIIOBaBa €4MHCTBEHO BBbPXY paspelllaBaHe Ha
4ecTo cpelllaHM HpoOAeMH, a Ja CTHIIN BbPXY
MHOBaTNBEeH perylaTopeH M0AXO0J4, KOWUTO Aa
OCUTYPU ABATOCPOYEH MHBECTUIIVIOHEH MHTe-
pec B 3eAeH1Te TeXHOAOTUN.
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COMPETITION LAW

THE NEW SANCTIONS FOR
UNFAIR COMPETITION:
DEFENDER OR DESTROYER
OF FREE BUSINESS
INITIATIVE

(AGAIN -1S THE

NEW COMPETITION
PROTECTION LEGISLATION
TRULY EUROPEAN?)

JANUARY 2010

KOHKYPEHTHO NPABO

HOBUTE CAHKLIIN

3A HEAOSIAHA KOHKYPEHIIVSI -
SAIIIUTHVIK V1AV YHUIITOXKUTEA
HA CBOBOAHATA CTOITAHCKA
MHULNATUBA?

(OTHOBO - EBPOITEMCKA
AN E HOBATA YPEABA HA
HE/AOSIAHATA KOHKYPEHIIVISI?)

Viadimir Penkov, Svetlin Adrianov

Braoumup Ilenkos, Ceemaun Aopusanos

As already discussed in Issue 26-27, the new
Protection of Competition Act kept, after some
legislative doubt, the provisions regulating
the powers of the Commission for Protection
of Competition (CPC) in respect of unfair com-
petition. Whereas the explanation given to the
pubic underlined that CPC has acquired valu-
able experience in enforcing the rules of fair
competition and it is expedient to leave the
matter within the scope of its powers.

While this approach could be explained with
the legislator’s aspirations to protect diligent
and lawful market competition, it remains
unfathomable why the law provides identi-
cal sanctions for cartel agreements and abuse
of dominant market position on the one hand
and for unfair competition, on the other.

First and foremost, the general sanction in-
troduced by Article 100 — up to 10% of the
penalized company’s turnover for the previ-
ous financial year, is adopted from Article 23
of Council Regulation 1/2003, stipulating the
size of the fines for infringement of Article
81 and Article 82 of the Treaty on European
Union, meaning it only covers cases of prohib-
ited agreements and abuse of dominant posi-
tion. The sanction does not, and could not, apply
to acts of unfair competition as they are not
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KakTo Beue nmcaxme B Op. 26-27, HOBMAT 3aKOH
3a 3alllUTa Ha KOHKYPEHLM:ATa, CAe/ M3BeCTHU
3aKOHOJATeAH! KoAeOaHM:, 3alla3yl pasIiopes-
Oute, peraameHTHpamy npasoMoniuara Ha Ko-
MUCHsTA 3a 3aljyTa Ha KOHKYpeHIMsTa 110 OT-
HOIIIeHNe Ha HeAOsAHaTa KOHKYPEeHIIUsI, KaTo B
1IyOAMYHOTO MPOCTPAHCTBO TOBa Oe ODSICHEeHO C
¢akra, ye K3K Beue e Harpyrasa 1ieHeH OIuUT B
IIpMAaraHeTo Ha IIpaBlAaTa Ha AOsLAHaTa KOHKY-
peHINs U e 11eAechboOpasHo MaTepusTa 4a IIpo-
ABAXKU Aa ObJe B HeIHNUTe IIPaBOMOIINSL.

Tosu 1moaxos mMoxke U ga € ODSICHUM C OTrded,
CTpeMe’ka Ha 3aKOHOJaTeAs Aa 3alluUTU A00po-
CbBeCTHaTa I 3aKOHOCBOOpasHa KOHKYPEHIIVLI
Ha 1asapa. He e 06s1cHMoO obaue, 3a1110 ca ripea-
BUAEHU eJHU U CBIIM CaHKIMM 3a KapTeAH!
CIIOpa3yMeHIs U 310yHoTpeda ¢ rocIioACTBaIo
II0A0>KeH!e OT eAHa CTpaHa I 3a HeA0s.AHa KOH-
KYpeHLLS OT Apyra.

ITvpBO M 1pean BcuYKO, BbBedeHata B 4. 100
obmia cankimsa — 4o 10 Ha cro or obopora Ha
CaHKIIMOHMPAHOTO IIpeAlpUATIe 3a IPesXod-
HaTa TOAMHa e Bb3IIpueTa OT pasnopesdara Ha
uya. 23 or Peraament 1/2003 na CwnBera, KOSITO
pasniopeaba oripegeas pa3Mepa Ha CaHKIIMHTe
3a Hapy1IeHys Ha 4. 81 m ua. 82 ot Jorosopa 3a
Espomnerickara oorrHocT (AEO), T.e. camo 3a 3a0-
paHeH! CIIopasyMeHIs 1 3A0yI1oTpeda C TOCIIoA-
CTBAIIIO OA0XeHue. TsI He ce OTHACS, a U He Ou
MoOrJa Ja ce OTHacs, A0 IIPOsIBUTe Ha HeAOsAHa
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regulated in general by the law of the EU.

Only Directive 2006/114/EC of the European
Parliament and the Council concerning mis-
leading and comparative advertising, covers
the relm of unfair competition. However, this
Directive does not stipulate any obligation
of the member states to determine the size of
fines and in any case it is unrelated to Regula-
tion 1/2003. Furthermore, Directive 2006/114/
EC is applicable only in certain unfair compe-
tition hypotheticals under Chapter VII of the
Protection of Competition Act.

Interestingly, even after the introduction of
provisions on misleading and comparative
advertising in the new Protection of Compe-
tition Act, their “look-alikes” still exist in the
Consumer Protection Act under the heading
“unfair commercial practices”. This is clearly
intentional as the reasoning behind the Draft-
Protection of Competition Bill submitted to the
40th National Assembly by the Prime Minister,
states that in order to ensure a more efficient
consumer protection, “misleading and prohibi-
ted comparative advertising which are regula-
ted by the Protection of Competition Act, will
also be deemed unfair commercial practices
under the Consumer Protection Act”.

Leaving aside the question of how acceptable
it is to have the same act punishable by two
administrative-penalty acts and allow two
administrative penalties, the fact that for the
same infringement (as indicated in the reason-
ing behind the adopted Bill) the sanction under
the Consumer Protection Act amounts from
BGN 1,000 up to 15,000 for the worst and un-
der the Protection of Competition Act is up to
10% of the merchant’s turnover for the previ-
ous year, can by no means be ignored. Such an
approach is obviously unacceptable as there is
no reasonable justification for attaching vari-
ous degrees of gravity and public hazard for
the same act, comparative advertising in our
case, by two different legislative acts, especially
considering that the maximum amount of the
fine could reach millions under the Protection
of Competition Act, hence beyond comparison
to fines under the Consumer Protection Act.
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KOHKYPEHIII:I, ThII KaTo Te He Cce peraaMeHTpaT
obmo ot ITpaBoto Ha EBpomnerickust cpro3. OTHO-
IIIeHNe KbM ,HeJAO0sIAHaTa KOHKypeHIus’ MMa
camo Aupexrnsa 2006/114/EO Ha Epomneiickist
nmapaaMeHT 1 ChBeTa OTHOCHO 3a0Ay>KJaBallla-
Ta U CpaBHUTeAHaTa pekaama. Tasu AupexTu-
Ba 0oDaye He CbhAbp>Ka HMKAKBU 3aAbAKEHIUs 3a
ABP>KaBUTe UJEHKI II0 OTHOIIEHNe Ha OIpeJe-
ASHETO Ha pasMepa Ha CaHKIIVIUTE U BbB BCEKM
cAydJail HIMa HMKAKBO OTHOIIeHUe KbM Peria-
menT 1/2003. Ocsen ToBa JAupekrusa 2006/114/
EO xacae camMo OTAeAHM XUIIOTE3M Ha ChCTaBU-

Te Ha HeAOsAHa KOHKypeHIus 110 raasa VII ot
33K.

VurepecHo e ga ce orbeaexxn, ye pu BbBeXKAa-
HeTo B HOBIsI 33K Ha pasriopea0uTe OTHOCHO 3a-
Oay>KaaBalllaTa 1 CpaBHUTeAHaTa peKaama B 3a-
KOHa 3a 3alll}Ta Ha II0TpeOuTeAuTe IpoAbAKIXaA
Aa OuTyBaT TexHm ,ABOViHMIIM 1104 HaACAOB
,,HeAOSLAHU THPTOBCKM ITpakTuky”. Tosa oueBnA-
HO He e cAydJaliHO, Thi1 KaTo 1 B MoTuBuTe KbM
IIpoexTa 3a 3aKoH 3a 3alMTa Ha KOHKYpPeHIIVs-
Ta, IpeacraseHn Ha 40-Toto Hapoano cpOpanne
oT Munucrsp-ipeaceaareas, ce Ioco4Ba, 4e 3a
IleAUTe Ha OCUTYpsIBaHETO Ha IT0-e(peKTUBHA 3a-
IIUTa Ha IIOTpeduTeaunTe ,,ce peraaMeHTnpa, Je
3abay>KJaBalllaTa 1 Hepas3pelleHara CpaBHUTeA-
Ha peKJaMa, ypeJeHM B 3aKOHa 3a 3alljuTa Ha
KOHKYPEHIIMATa, Ile ce CYUTAT U 3a HeAOSAHU
TBPrOBCKM IpakTykuy 1o 33117,

Kato ocraBum HacTpaHa 4OKOAKO e IIpUeMANBO
€4HO M CBIIIO MOBeACHNEe Ja € CbCTaBOMEPHO I10
ABa OTAeAHM a/JMUHNICTpaTUBHO-HaKa3aTeAH!
3aKOHa U 3a Hero Ja Morar Ja ce HaloXaT ABe
a/MIHIUCTPaTUBHU HaKa3aHIs, He MOXe Ja He
3abesexxuM (akTa, 4e 3a €4HO U CBIIIO Hapy-
meHyre (KakTo ce mocoyBa B MOTHBUTE KbM 3a-
KOHOITPpOEKTa) CaHKIIMATA 110 3aKOHa 3a 3alluTa
Ha IIOTpeOuTeAuTe € B Hall-TEeXKUS CAydail OT
1000 g0 15 000 aeBa, a o 3akoHa 3a 3aIlfiTa Ha
KOHKypeHuu:ATa — 40 10 Ha cTo OT OOOpOTa Ha
Thbproselja 3a IlpegxoJHara roguta. OueBuAHO
e, ye TaKbB I104X0/, e HellpueMANB, Thil KaTo He
MO>Ke pa3yMHO Ja ce OOOCHOBe, Ue e4HO U CBhIIO
IoBeAeHNe, KaKBOTO € B KOHKPeTHMs IpuMep
CpaBHMTe/HaTa peKldaMa MoXe Ja UMa pas3And-
Ha CTeIleH Ha TeXXeCT U OOIIecTBeHa OIIaCHOCT
OT IAe4HaTa TO4YKa Ha pa3AM4HITe HOpMaTUBHU
akTtose. OcoOeHO KaTo ce MMa IIpeABIA, e MaK-
CUMaAHMAT pa3Mep Ha caHkusATa 1o 33K moxxe
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Still, even with this maximum amount of the
fine under the Protection of Competition Act, it
is not impossible upon its enforcement, to take
into account the objective circumstances con-
nected to one or another infringement, the real
amount of the actual or potential detriment to
competition, as well as the realistic amount
that would be enough to fulfil the punitive and
preventive function of the sanction. This is also
the essence of Item 5 of the CPC Methodology
for determining penalties under the Protection
of Competition Act, whereby in accordance
with the principle of proportionality the spe-
cific amount of pecuniary sanctions, fines [...],
should not exceed a level that is required for
an efficient punishment of the offender and for
achieving a sufficient deterring effect”.

CPC’s practice in 2009, however, raises reason-
able suspicions regarding the observation of the
widely proclaimed principle of proportionality.
The fines imposed by the Commission are fre-
quently six-digit figures, whereas recently a
fine of the record-setting BGN 5,584,570 was
inflicted for violation of the general prohibi-
tion on unfair competition.

Furthermore, for cartels and abuse of dominant
market position, as well as for infringements
regarding notification of concentration (under
the most recent amendment to the Methodo-
logy as of October 6, 2009), the Methodology
at least sets general levels for determining the
fine based on the gravity of the infringement,
whereas no such grading is envisaged for cases
of unfair competition.

In many cases the Commission neither ana-
lyzes the actual or potential damage caused by
certain behaviour and the gains from the in-
fringement, nor the current financial status of
the sanctioned retainer. This, however, is ab-
solutely necessary, not only for observing the
principle of proportionality, but also for the ef-
fective realisation of the Protection of Compe-
tition Act’s goal, namely to ensure protection
of competition and free initiative in economic
activity, as well as conditions for their expan-
sion.
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Aa AOCTUTHE AeCeTKM MUAUOHU, T.e. HeCpaBHUM
e ¢bC caHkysata o 3311

Bce max, 2opu u npu Taka NnpeaABUAEHUAT MaK-
cuMazeH pa3Mmep Ha caHkumsATa B 33K, He e He-
BB3MOXKHO IIpU MpMAaraHeTo i1 Aa ce OT4uTaT
00eKTMBHIUTE OOCTOSITEACTBA, CBbP3aHM C €4HO
AU APYTO HapyllleHMe, pealAHMsI pa3Mep Ha
AelCTBUTe/HaTa AU TOTeHIMalHaTa Bpeja 3a
KOHKYPeHI[/:ATa, KaKTO V1 peaAuCTUYHIS pa3Mep,
KOMTO OM O1Aa A0ocTaTbueH, 3a 4a ce peaAusupa
CaHKIIMIOHHATa M IIpeBaHTMBHATa (PYHKIIMS Ha
HakasaHmneTto. B To3u cmucea e u 1. 5 or Meto-
aukata Ha K3K 3a onpegeasine Ha caHKIIUINTE T10
33K, criopeg, KOsTO ,,B CbOTBETCTBIE C IIPUHIIU-
I1a Ha IIPOIIOPILIMIOHAAHOCT KOHKPETHUTE pa3Me-
PM Ha UMYIIeCTBeHNTe CaHKI[UM, TA00uUTe ... He
caeABa Ja HaaXBbpASAT HEOOXOAMMOTO 3a edex-
TUBHOTO HaKa3BaHe Ha HapyIINUTeAs U 3a IIOCTH-
raHe Ha AOCTaThueH Bb3myparty eQexr.”

IIpaktukara Ha K3K npes 2009 roguna, obaue
IIOBAMTa OCHOBaTeAHO ChbMHeHMe OTHOCHO CIla3-
BaHeTO Ha TaKa IIpOrJaceHys IIPUHLINUII Ha IIPO-
nopunoHaanoct. Haaoxenute or Kommucnsara
CaHKIIMM peJOBHO ce U3MepBar B IecTHdpeHn
41cAa, a Hackopo Oellle HaJ0XKeHa peKopJHaTa
caHkuMs oT 5 584 570 4B. 3a HapyIleHUe Ha 00-
marta 3abpaHa 3a HeA0s.A1Ha KOHKYPeHITI.

OcseH TOBa, IpU KapTeAuTe U 3A0yHoTpedaTa ¢
TOCIIOACTBAIIIO IT0A0XKeHNe, KaKTO U 3a Hapylile-
HISITA, CBbP3aHM C yBeJOMsIBaHe 3a KOHIJeHTpa-
uu (C ITocAeAHOTO M3MeHeHe Ha MeToankaTta
ot 06.10.2009 r.), B MeToAMKaTa ca rpeABiAeHN
IIOHe OOIIY CTeIleH) Ha OIpeJe/AsiHe Ha HaKa3a-
HIETO B 3aBMCHMOCT OT TeXKecCTTa Ha Hapylile-
HIETO, a 3a HNPOsBUTE Ha HeAO0sAHAa KOHKYpeH-
111151 TaKOBa CTelleHyBaHe He e ITpe/BIAeHO.

B muoro cayuyan Kommcusra ms3obmio He us3-
caeaBa  AeVICTBUTeAHATa UAM  IIOTeHIMaAHa
peaaHa Bpeja, KOATO MOXKe Ja HNPUYNMHN CHOT-
BETHOTO IIOBeA€HIe, peaaus3paHus II0AOXKIUTe-
AeH edeKT OT HapylIeHMeTO, HUTO aKTyaAHOTO
(pUHAHCOBO ITOJOKEHNe Ha CaHKI[VOHVPaHIII
Thprosel]. Topa obaue e abCOAIOTHO HEOOXOAU-
MO, 3a Aa ObJe CIlazeH He caMO MPUHIIUITBT Ha
IIPONIOPLIMOHAAHOCT U 3a 4a ObAe peaausypaHa
e(eKTMBHO 1leATa Ha 3aKOHa 3a 3alllTa Ha KOH-
KypeHIIsATa — 4a OCUTYPH 3aIlliTa ¥ YCAOBYL 3a
pasiupsBaHe Ha KOHKYpPeHIVATa M Ha CBOOOA-
HaTa MHMUIMATIBA B CTOIIaHCKaTa A€HOCT.
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Although unbiased, the standard for deter-
mining the amount of the fine — sales for the
preceding financial year, does not ensure pro-
portionality per se. On the other hand this is
due to the fact that big income does not neces-
sarily mean big profit. In some industries the
profit margin does not even reach 10 per cent.
What is more, an enterprise could make sales
in the scope of millions of leva and still run a
loss. Even worse, a company could make an
accounting profit and not have it at its disposal,
due, among other things, to the specificity of
the tax legislation, which does not recognize
all expenses and investments.

On the other hand, in the event of global fi-
nancial and economic crises, strong results
in the preceding year in no way guarantee a
sound economic state of the company in the
current year. This is often the case with sanc-
tioned companies, which in addition to their
struggle for survival in conditions of a market
crash find themselves facing excessive fines for
insignificant promotions they offered as part
of their efforts not to go down.

Last but not least, the apprehension of retailers
of being fined for a commercial behaviour
which, in their own understanding of the
market, is normal and usual, and does not go
against fair commercial practices, where the
amount of the sanction would prove fatal for
their operation, makes them reluctant to per-
form market and marketing activities which
could, in some sectors, such as trade in con-
sumer goods, be a serious impediment to free
competition.

All of the above raises the justified question:
what is the purpose of the regulation on unfair
competition and of the CPC’s powers — to pro-
tect competition and free business initiative, or
to impose fines? The answer to this question,
especially at a time of crisis, is crucial as the
sanctions stipulated by the law and the man-
ner in which the competent bodies enforce
them, could do away with competition rather
than protect it.
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Maxkap 1 OOeKkTuBeH, U3MepUTeAAT Ha CaHKIIV-
sTa — NPUXOAM OT IPOAaKOM Ha HpeAlpUITHU-
eTo 3a IIpeaxoJHaTa roAyHa, caM 10 ceOe cu He
rapaHtupa HnponopumnoHaaHoct. Tosa e Taxa,
OT e/Ha CTpaHa, 3allJOTO TOAeMUTe NPUXOAU He
O3HayaBaT HeIllpeMeHHO Hedaa0a. B nsixkom mn-
AyCTpUM Map>KbT Ha Iledaada 40py He AOCTUTa
10 nmponenra. OcBeH TOBa, €4HO HpeApPUATIE
MOKe Ja Ma AeCeTKM MUAVOHM AeBa IIPUXOAU
OT IIpoJa>k0N, 1 BBIIPEK! TOBa J4a € pealnsupa-
20 3aryba. Hemlo mosede, eqHO mpeanpusitue,
MOe 40P’ Ja € peaan3yupalo C4eTOBOAHA IIe-
yaa0ba, HO BBIIPEKN TOBa Aa He pasIliolara C Hes,
TBI KaTO MOpaAy OCOOEHOCTITe Ha AaHBUYHOTO
3aKOHOAATe/ACTBO, KOeTO He MpU3HaBa BCUYKU
pasxoAM U MHBECTULINM, Ta3) Iedyaaba Aa He e
HaAMJHA.

Or apyra crpaHa, B yCAOBM:ATa Ha CBETOBHA VKO-
HOMIMYecKa 11 (PMHAHCOBa KPM3a, TOA0XKIUTEAHNTe
pesyATaTu Ipe3 IpeAxojHaTa ToArHa 110 HUKAKbB
HaullH He rapaHTHpaTr A00pOTO MKOHOMIYECKO
3ApaBe Ha eJHO MpeAIpIsTHe Ipe3 TeKylara.
Yecto TakbB € CAydasT P CaHKIVIOHVMpaHMNTe
C HOBUTe HaKa3aHUsI IIPeATIPUSTIS, KOUTO OCBeH
ge ce OOpAT 3a olleAsiBaHe B YCAOBMATA Ha I1as3a-
peH cpuB, ce OKa3BaT M3IPaBeHU U IIpeJ, HeIlo-
CHAHI CaHKIOUM 3a He3HauMTEeAHU IIPOMOIIUIL
OpraHu3MpaHM IIaK B ycuAmusTa Ha OopOaTa 3a
orje/sIBaHe.

He na nmocaeaHo MsCTO, OIlaceHNeTo y ThPIOBLIN-
Te, 4ye MOXe Ja UM Obae HaAOXKeHa CAHKITUS C
(atasen 3a geitHOCTTa UM pasMep, 3a ThPTOB-
CKO IIOBeJeHIe, KOeTo, CIiopes, COOCTBeHUTe 1M
BIDKJaHIA 3a [1a3apa, € HOpMaAHO U OOM4YaifHO
U He IIPOTMBOpeYN Ha 400pOChBeCTHaTa ThPIOB-
CKa IIpaKTMKa, I' IPUHY>KAaBa Aa ce Bb3Abp KaT
OT ITa3apHa ¥ MapKeTMHIOBA aKTMBHOCT, KOETO
3a HAKOM OTpacAy, KaTo HallpyMep ThPIoBusATa
C IOTPeOUTEACKN CTOKM, IpeAcTaBAsiBa CEPUO3-
Ha IIpeJKa IIpe/ cBOOOAHaTa KOHKYPEHIIVL.

Bcruko TOBa moBauMra OCHOBATEAHMSI BBIIPOC:
KakBo e mpesHasHaueHMeTO Ha ypeadaTa Ha
He/JOs/HaTa KOHKYpPeHLVsS U Ha IIPaBOMOIINS-
ta Ha K3K - ga ce 3ammraBa KOHKypeHIIMATa U
cBOOOJHATa CTOIIAHCKAa MHUIIMATHBaA UAU Aa Ce
HaJaraT caHkiyu? OTroBopbT Ha TO3U BBIIPOC,
0CcOo0OeHO B yCAOBMSATa Ha KpM3a € MHOTO Ba’KeH,
3aIIl0TO IIpeABUAEHNTe B 3aKOHA CAaHKIIUM U Ha-
YIHBT, 110 KOITO KOMIIETEeHTHIS OpTaH I IIpU-
Aara, II0-CKOpO MoTarT Ja yOUsAT KOHKYpeHTUTe I
KOHKYpPEHIINTa, OTKOAKOTO Aa I 3alIATAT.
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APYXECTBEHO [PABO

PA3IIPEAEAEHVE HA
OTTOBOPHOCTTA B
TbPITOBCKUTE
APYXXECTBA

Nikolay Tsvetanov

Huxonaii [[eemanos

The issue at hand might not seem as impor-
tant as it is in reality, and thus is often under-
estimated. It is undervalued even in the Com-
merce Act where the section on joint-stock
companies displays no more than a passing
mention of the distribution of work and func-
tions, with no detailed provisions.

The increased volume of managerial obliga-
tions in companies calls for the appointment
of more than one manager. The absence of a
clear distribution of tasks among the managers,
however, could result in the deterioration of
coordination efforts, duplication of efforts or
shunning responsibility. This could result in
direct losses and with the fuzzy distribution
of responsibility, the company would have
trouble attributing liability to each manager.

The problem affects managers themselves to
the extent that each of them, regardless of the
individual input and achievements, suffers
the detriments from the general aggravation
of the company business.

Naturally, a clear distribution of tasks does
not release other managers from their respon-
sibility for any culpable damage caused.

The distribution of responsibilities, however,
allows the general meeting to seek recom-
pense on behalf of the company for any fail-
ure to perform specifically assigned tasks.
That could be enforced without any damage
to have occurred. It would be reasonable for
the parties to specify the legal consequences
in advance.
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BusupanmsaT BpIIpoc He u3raexkja TOAKOBa Ba-
>K€H, KOAKOTO € B AEVICTBUTEAHOCT U 4eCTO Ce
noauenssa. [loanenssa ce m B Tbpropckms
3aKOH, KOMTO CaMO eIM30AUYHO CIIOMEHaBa B
JyacTTa 3a aklVOHepHUTe ApPYy>KecTBa BBIIpOca
3a paslipejeleHNeTO Ha paboTara U PyHKIIUN-
Te, 0e3 TOBa 4a Ma I0ApoOHa ypea0a.

YBeanueHUAT oOeM Ha yIpaBAeHUYeCKUTe 3a-
ABAXKEHUs B Apy’KecTBaTa HaJara Ha3HauyaBa-
HEeTO Ha IIoBede OT eAMH ympasutea. /uricara
Ha SICHO paslipeje/leHye Ha 3ajaduTe MeXAy
yIipaBuTeAnTe 0baye MOXe Ja Aosede A0 BAO-
IIlaBaHe Ha KOOpAMHAIUATa, AyOAupaHe Ha
ycuamuATa UAmn ,0sraHe ot orropopHoct”. Ot
TOBa MOTIaT Ja IocJeABaT IpeKU 3aryon, Karo
B CBIIIOTO BpeMe IIpU HesACHO paslipejeleHne
Ha OTTOBOPHOCTUTE, APY>KeCTBOTO TPYAHO Ou
MOTIA0 Aa UHAMUBUAYaAU3MPa OTTOBOPHOCTTA Ha
BCEKM yIIpaBUTeA.

[TpoGaem colrjecTByBa 1M 3a camMmuTe yIIpaBUTe-
AU, AOKOAKOTO BCEKM OT TsX, HE3aBUCUMO OT
IIOCTUTHATUTe WMHAVBUAYAaAHU Pe3yATaTy, Ha
OOIII0 OCHOBaHME CBIO THPIIM HeraTUBUTE OT
o0IIOTO BAOIIaBaHe Ha JApYy>KecTBeHuTe pado-
TIL

PaszOupa ce, pasnipeseseHneTo Ha 3ajadnTe He
ocBoOOXJAaBa ApyIuTe yIpaBUTeAU OT OTIO-
BOPHOCTTA 3a BUHOBHO IIPMYMHEHTEe BpeAl.

PasripeseseHnero Ha OTTOBOpHOCTUTE 0ODa-
Je, 4aBa BB3MOXKHOCT Ha OOII[OTO ChOpaHue Ja
TBPCU Bb3Me3Ale OT MMeTO Ha ApPY>KeCTBOTO
3a HEeM3II'bAHEHIeTO Ha KOHKPeTHO BMEHEHMTe
3agpaxenns. To Moxe ga Obae peaausupaHO
n 0e3 Aa ca HaCTBIIMAV KaKBUTO U Aa € BpeAll.
Yaauno 1mie Obae Bce ITak CTpaHUTe IIpeJBapy-
TeAHO Aa OolpeAeAAT IpaBHUTE IOCAeAVIINL.
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Legislation and legal practice in Bulgaria have
so far failed to suggest a specific approach for
overcoming the abovementioned problems in
companies with more than one manager. The
Commerce Act introduces a general definition
of the obligations of the managers: to attend
to company business with “the due care of a
salesman”. This means that from the moment
of their election, all managers would have to
be involved in the process of management to
the full. Unfortunately, this is exactly the rea-
son why the adverse effects described above
could occur in the first place.

The situation could be approached in two
practical ways:

1. As a start, what can be done is sign individual
managerial contracts with each manager, set-
ting out in detail the rights and obligations
of the parties. These contracts could — and
should — provide for specific forfeith in cases
of failure to fulfil the assigned managerial ob-
ligations.

2. Another possible solution is to adopt inter-
nal rules of management or another internal
act which should be referred to in the general
management contracts signed with all managers.
By such an internal act the company could set
out in detail the distribution of obligations
among the managers.

Needless to say, the internal assingment of
tasks among managers does not limit their
liability for action before bona fide third par-
ties.

Although the issue of the common responsi-
bility is by no means reasolved by such steps,
the two approaches allow the inclusion of
indemnity for non-performance of each obli-
gation specifically assigned to each manager,
which certainly has a strong disciplinary ef-
fect.
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3aKOHOAATeACTBOTO M CbhAeOHaTa MpaKTMKa B
bbarapus He ca IOCOUMAY KOHKPETEH ITOAXOA
3a IpeoAOAsIBaHe IIOCOYEHNTE IIO-Tope 0cobe-
HOCTH, CBBP3aHM C Ha3HauaBaHETO Ha IIOBeuYe
yrpasuTeAn. ThproBCcKILAT 3aKOH BbBEX A eAHa
oOr1a popMyanpoBKa Ha 3aAbAKEHIITa Ha YII-
paBUTeANTe — Aa Ce TPUKaT 3a paboTuTe Ha
APY>KeCTBOTO C ,Tpy>KaTa Ha 400pust Thprosery”.
ToBa o3HauaBa, 4e OT MOMeHTa Ha M3OMpaHETO
1M, Ha TOBa OOIIJO OCHOBaHIEe BCEKU IIle TPsI0-
Ba Ja M3BBPIIBA aDCOAIOTHO BCUYKM AEVICTBUS
II0 yIIpaBAeHNETO. 3a >KaA0CT IMEHHO OT TOBa
MOTaT Aa Bb3HMKHAT VM IIOCOYEHNTe IIO-TOpe He-
raTVBHU ITOCAEAVITIA.

Curyanus Moxe Ja Obde IIpeoAoAsiHa, dpes
ABa IIPAKTUYHU [I0AX0Aa:

1. Ha mppBO MsICTO MoraTr ga ObaaT IOAIINMCa-
HI C BCEKM €AVIH OT YIpaBUTEAUTe MHAVBUAY-
a/ZHM AOTOBOPM 3a yIpaBAeHNUe, B KOUTO Ja ca
KOHKPETHO M30poeHN I AeTallAHO IIOCOYEeHM
IIpaBaTa U 3aAbAKeHNATa Ha cTpaHuTe. B Tesn
AOTOBOpU MOTaT U cAeasa Ja Obaar npesBu/e-
HII KOHKPETHJ HEYCTOVIK!I 3a HeM3ITbAHeHVe Ha
KOHKPETHO BBb3A0XKEHUTe 3aAbAXKeHUs II0 YII-
paBAeHueTo.

2. pyro Bb3MO>KHO pellleHNe e M3rOTBAHEeTO Ha
BBTPEIIHN IIpaBlJa 3a yHIpaBAeHUe WAU APYT
BBTpeIlIeH aKT, KbM KOITO Ja IIpelpaiiar o0-
IIUTe AOTOBOPM 3a yHpaBA€HNE, CKAIOYEHU C
Bcekl OT ynpasuteante. C TO3U BBTpeIleH aKT
APY>KecTBOTO OM MO0 Ja M3BBPIIN AeTailAHO
pasiipeJeseHne Ha 3aAbAKEeHNATa MEXAY YII-
paBuTeAuTe.

Pasbupa ce, BBLTPeIIHOTO paslipejeAeHye Ha
3agaunTe MeXAy yIpaBUTeAUTe He OrpaHnJaBa
TAXHaTa OTTOBOPHOCT 3a AEVCTBIS IIpe 400po-
CBBECTHI TPeTU ANIIA.

W aBeTe nmpeaaokeHus, Makap 4a He pelllaBaT
BBIIPOCa Ha oOOIllata OTTOBOPHOCT, AaBaT Bb3-
MOXKHOCT 3a BKAIOYBaHe Ha HEYCTONMKU IIpU He-
UBITbAHEHNe Ha BCIKO KOHKPETHO Bb3A0XKEHO
Ha BCEeKM KOHKpEeTeH YyIIpaBUTeA 3aAbAKeHNe,
KOEeTO BCe ITaK AEVICTBA CMAHO AVICLIUIIAMHMIpPA-
10.
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TELECOMMUNICATIONS TEAEKOMYHUKALINA
THE SECONDARY BTOPUYHUMST ITA3AP
MARKET OF NUMBERS, HA HOMEPA, AAPECU
ADDRESSES AND N MIMEHA
NAMES

Svetoslav Dimitrov Ceemocnag Jumumpos

Adopting the purposes and principles underly-
ing the EU directives, the Electronic Communi-
cations Act (ECA) proclaims one of its purposes,
to be the creation of conditions necessary for
the promotion of competition in the provision
of electronic communications by encouraging
the efficient use and effective management of
limited resources. In this way, the legislator at-
tempted to provide a possibility for the opening
up of the “market” of limited resources which,
in turn, should lead to the entry of new play-
ers and the provision of more varied services to
end users.

In this connection, implementing Article 137
of the ECA, the State Agency for Information
Technology and Communications adopted Or-
dinance No. 7 of July 1st, 2008 on the Rules for
Allocation and the Procedures of Primary and
Secondary Provision for Use, Reservation and
Removal of Numbers, Addresses and Names
(“the Ordinance”), which regulates the is-
sues concerning secondary provision of these
limited resources.

According to the Ordinance definition for
“secondary provision of numbers for use”, this
is to be understood as an activity trough which
an enterprise, to which the Communications
Regulation Commission has granted an authori-
zation for primary use of numbers from the Na-
tional Numbering Plan, provides part of these
numbers to other legal persons, sole traders or
to its own users. Therefore, the purpose of the
Ordinance is indeed to regulate the creation of
a market of numbers and their ceding. In this
connection, Article 33 of the Ordinance specifies
the operators which may cede their numbers, as
well as the operators to which these numbers
may be provided.

On the basis of these provisions, operators have
started to cede their numbers, which has led to
a strengthening of competition, development
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Caegpaliky 3a410KeHUTe U B €BPOIICVICKUTE AM-
PeKTUBM IleAM M IPUHIIUIN 3aKOHBT 3a eAeK-
TpoHHuTe cpobOmennsa (3EC) mnpokaammpa
IleATa 3a Ch3/JaBaHe Ha yCAOBIS 3a pa3BUTHeE Ha
KOHKypeHIIUsTa IIPU OCBIeCTBsIBaHe Ha eAeK-
TPOHHI CBHOOIIEHNUs], KaTO ce HachpuaBa edek-
TUBHOTO II0A3BaHe 1 yIIpaB/AeHle Ha OrpaHuJe-
HUTe pecypcn. I1o To3u HauMH 3aKOHOAATEAST
ce e OIMTaA Ja Cb3laje Bb3MOXKHOCT 3a OTBapsI-
He Ha ,I1azapa’ Ha OrpaHI4eH pecypc, KOeTO OT
CBOsI CTpaHa Ja JoBeJe A0 HaBAl3aHe Ha HOBU
UTpayu U IIpejocTaBsiHe Ha II0-pa3HOOOpasHI
yCAYTY Ha KpalfHUTe TIOTPeOUTeA.

B Tasu Bpb3Ka, B mamrbaHeHne Ha 44. 137 ot 3EC,
oT Jbp>kaBHaTa areHINs 3a MH(POPMalIOHHN
TeXHOAOTUM U ChoOIIeHus e npuera Hapeada
No 7 ot 1 Oan 2008 r. 3a mpaBmuaaTa 3a pasipe-
AeleHne 1 IpolieAypuTre Mo IbPBUYHO U BTO-
pUYHO IIpejOCTaBsHe 3a II0A3BaHe, pPe3epBU-
paHe 1 OTHeMaHe Ha HOMepa, agpecy U MeHa
(Hapeabata), K0sTO ypekAa BBIIPOCUTE OTHOC-
HO BTOPMYHOTO IpeJocCTaBsHe Ha TO3M OTpaHNU-
JeH pecypc.

CpraacHo gepuHHLIMATA 3a BTOPUYIHO IIpe-
AOCTaBsIHe Ha HOMepa 3a I1043BaHe, JdajeHa B
HapeabaTa, TOBa e AelftHOCT, IIpU KOATO eAHO
npeAnpusATHe, 1oaydnao paspemtenne or KPC
3a IPPBUYHO II0A3BaHe Ha HOMepa oT Harmo-
Ha/AHN HOMepallMIOHeH I14aH, IIpejoCTaBs Ha
ApPYIU IOpUANYECKU ANIla, eAHOANYHU ThPIo-
BIIM MAM Ha CBOM IIOTpeOMUTeAM JacT OT Te3!
HoMepa. CaegoBareaHo 1eata Ha Hapeabara
e AeNCTBUTeAHO Ja ypeAu Ch3jaBaHeTO Ha Ila-
3ap Ha HOMeparTa I IIpeoTAaBaHeTo UM. B Tasu
BpB3Ka, 44. 33 oT Hapeabata ypexxaa xou orre-
paTtopu Morar Aa IIpeoTCThIIBAT CBOUTE HOMepa,
KaKTO I OIlepaTOpUTe, Ha KOUTO Te3u HoMepa
Morart 4a ObdaT IpeAOCTaBEeHIA.

Bb3 ocHOBa Ha Te3au TeKkcTOBe oIlepaTopuTe
3alloyHaxa Ja IIPeoTCTBIIBAT CBOUTE HOMepa,
KOeTO A0BeJe A0 3aciABaHe Ha KOHKYPeHIIIITa,
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of services, and making available various price
and product offers which, in turn, has made it
possible for users to benefit from lower prices
for the same services and to choose from multi-
ple operators.

Regardless of the envisaged legal opportunity,
in recent months the regulatory authority has
been enforcing the reverse practice by sanction-
ing operators, which have made their numbers
available to other enterprises, as well as the
enterprises using such numbers. The principal
argument of the regulator is that the ceding
numbers impedes regulation because users are
not clear whose numbers they use, and the ad-
ministration must conduct extra checks in order
to determine it, as well as check the quality of
the service provided.

This restrictive practice, however, would lead
to the creation of a vicious circle, where, for the
sake of regulation, competition and the creation
of a free communication market would be inad-
missibly restricted.

The purpose of the EU directives, on the basis
of which the ECA was drafted, though, is to
guarantee ever less regulatory intervention in
the market and ever more self-regulation based
on the free competition among enterprises. The
experience of all European countries shows that
the market developing with little state interven-
tion and guided by the rules of competition law
is in a position to grow vigorously, to imple-
ment the most advanced technologies, to offer
better-quality goods and services and, last but
not least, lower prices to end users.

Therefore, unlike the adopted approach of over-
regulation, strict observance of the regulatory
framework and minimised regulatory interven-
tion in the communication market in Bulgaria
would lead to a much faster and adequate pro-
motion of competition in this economic sector
and, hence, to the provision of high-quality and

cheaper services to end users.
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pasBuUTHE Ha yCAyTUTE, U MpPeAOCTaBsIHETO Ha
Pa3ANYIHU LIEHOBU U IIPOAYKTOBU OdepTH, Koe-
TO ITBK 4a/le Bb3MO>KHOCT Ha IIoTpedureanTe Aa
I10Ay4art IIO-HUCKU IIeHN 3a €AHM U CBIIU YCAY-
I U Aa M30MpaT OT MHOKECTBO OIIepaTOPIL.
HesaBucumo or mpeaBrieHaTa 3aKOHOBA Bb3-
MOJKHOCT, B IOCJAeJHNTe Mecellyl peryaaTop-
HIAT OpraH HaJara oOpaTHaTa IIpaKTMKa, KaTo
CaHKIIVIOHVpa OIlepaTOPUTe, KOUTO ca IIpesoc-
TaBIAVI CBOMTE HOMepa Ha APYTU IIPeAIPUSTHUS,
KaKTO U IPeANpUATHUATA, U3IOA3BAIU Te3N
HOoMepa. OCHOBHILAT apTyMeHT Ha peryJaTopa,
e Je IIpeoTJaBaHETO Ha HOMepara 3aTpyAH:sIBa
peryaanusATa, ThiI KaTO 3a IOTpeOuUTeAs! He e
SICHO 4YMM HOMepa [10413Ba, a aAMUHUCTpaluusATa
cleABa Aa U3BBPIIBA AOITbAHUTEAH IIPOBEPKI
3a 4a yCTaHOBM TOBa, KAKTO ¥ C KaKBO Ka4eCTBO
Ce IIpeJOCTaBs ycayrara.

Tasu orpanmumnreaHa npaxkTuka odade, Ou Ao-
Be/la A0 Ch3JaBaHeTO Ha IIOPOYEH KPBI, KbAETO
B IMETO Ha peryJaliTa, IIie ce OTpaHN4IU I10
He/OITyCTUM HaulH KOHKYPeHLVsITa U Ch3JaBa-
HeTO Ha CBOOOAeH KOMYHIKAaIIMIOHEeH I1a3ap.
IleaTa Ha eBpOIIEIICKITE AVPEKTUBH, B3 OCHO-
Ba Ha KouToO e c¢b3gased 3EC u nmoasakoHosure
aKTOBe ODaue, e Ja ce TapaHTUpa Bce IT0-MaaKO
perylaTtopHa HaMeca Ha I1asapa M Bce IIOBede
caMoperyJanysl OCHOBaHO Ha CBOOOJAHATa KOH-
KypeHIIMsT MeXAy mnpeanpusatuara. Onuret
Ha BCUYKU €BPOIENICKU Abp>KaBU IOKa3Ba, de
Masap’bT, pa3BMBalll ce ¢ MalKo Abp>KaBHa Ha-
Meca I BOAEH OT ITpaBrJaTa Ha KOHKYPEHTHOTO
IIPaBO € B CbCTOSIHIIE Aa Ce Pa3BMBa AVTHAMIIYHO,
Aa BBBEXKJA Hall-MOJEPHUTE TEXHOAOTUM, Aa
IpejJara IO-KauyecTBeH! CTOKU U YCAYTU U He
Ha IT0CA€AHO MSCTO IIO-HIUCKU IIeHa 3a KpailHI-
Te IIOTpeduTeAn.

Eto samio, 3a pasamka OoT mpeAlpUeTHs IIOA-
X0/ Ha CBpBXperyaalus, TOYHOTO CIla3BaHe Ha
HOpMaTHUBHAaTa ypea6a ¥ MMHMMaAU3MPaHETO
Ha peryJaTopHaTa HaMeca Ha KOMYHMKAIIOH-
HUs nasap B bwarapus, Ou g0Beao 40 MHOTO
10-Obp30 M KadyeCTBEHO pas3BUTUTE Ha KOHKY-
PEeHIUATA B TO3M CEKTOP OT MKOHOMMKATa, a OT
TaM U A0 IIPeAOCTaBsHETO Ha I10-KauyeCTBEeHU U
eBTUHU YCAYTY Ha IIOTpeOuTeANnTe.
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MYBANYHIN APYKECTBA

HOBOCTUN IIPU
ITPOBEKAAHETO HA ObIIIO
CBbbPAHME B IIYBAVYHUTE
APYXECTBA

Dimitar Slavchev

Humumvp Crnasues

The amendments to the Public offering of Se-
curities Act (“POSA”), which entered into
force on March 27th, 2009 and were related
to the convening and conducting of general
meetings of shareholders of public companies,
were dictated mainly by Bulgaria’s obligation
to synchronise the existing statutory regula-
tions with the provisions of Directive 2007/36/
EC of the European Parliament and of the
Council of 11 July 2007 on the exercise of cer-
tain rights of shareholders in listed companies.
The implementation of the new rules for over
7 months now, demonstrated that the amend-
ments resulted in a significant liberalisation of
the regime of conducting general meetings of
public companies. In addition to this, the role
of the internet as a modern means of commu-
nication increased, which provided greater
publicity and easy access to the materials and
invitations for the meetings.

What are the more significant changes in the
regime?

Shortening deadlines

The invitation to the shareholders to call the
meeting now has to be sent to the Financial
Supervision Commission (FSC) within 30 days,
and not 45 days as before. The necessity to send
the invitation to the stock exchange and the
Central Depository, which was an unnecessary
overlap of the functions of the three institu-
tions and was resulting in making the proce-
dure more bureaucratic, was dropped.

The minutes of the meeting must be presented
to the FSC and published on the company’s
website within 3 business days of the date of
the meeting. It is no longer necessary to send it
to the stock exchange and the Central Deposi-
tory.

Increased publicity
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Baesaure B cuaa na 27 mapt 2009 1. mpomenn B
BIIIILK, cBbp3aHm CbC CBMKBAaHETO, OPTaHM3M-
paHeTo U IIpOBeKAaHeTO Ha OOIIUTe ChOpaHILs
Ha aKUMOHepuTe Ha IyOAMYHUTE APYy>KecTBa
Os1xa MPOAUKTYBaHM I1aBHO OT 3a4bAKEHNEeTO
Ha CTpaHaTa HI Aa CMHXPOHM3MpPa ChIeCTByBa-
IjaTa HOpMaTHUBHa ypeada ¢ pasnopegduTe Ha
Aupextusa 2007/36/EO na Espomneiickns map-
AameHT 1 Ha CobBeta Ha EBpona ot 11 10am 2007
I. OTHOCHO yIIpa’KHJABaHETO Ha HAKOU IIpaBa
Ha aKIMOHepPUTe Ha APy>KecTBa, 40IyCHaTU A0
peryaupan nasap. IIpuaaranero na seue rose-
Jye OT 7 Mecella Ha HOBUTe IIpaBuJa II0Ka3a, Je
IIpOMeHuTe JoBejoxa A0 ChIeCTBeHO Aubepa-
AU3MpaHe Ha peXMMa 3a IIpoBeK4aHe Ha 0010
chOpaHMe Ha myoAnmdHNTe gApy>kectsa. Hapea ¢
TOBA Ce 3aC1AM POAsTa Ha MHTePHET KaTo ChBpe-
MEHHO CPeACTBO 3a KOMYHUKaLNs, KO€TO OCU-
Iypu HO-TOAAMa IyOAMYHOCT U A€CeH AOCTBII
AO MaTepuaAuTe U IIOKaHUTe 3a ChOpaHusTa.

Kon ca mo-celecrseHuTe IPOMEHM B PeXI-
ma?

CpKpaliaBaHe Ha CPOKOBeTe

IToxanaTa 40 aKI[MOHepUTe 3a CBUKBaHe Ha Ch-
OpaHuero Beue TpsiOBa Ja ObAe M3IIpaTeHa A0
Komucnsra 3a punancos nagzop (KPH) B cpox
ot 30 geHa, a He KaKTO Oe ITo-paHoO B 45-aHeBeH
cpok. OTnagHa HeoOXOAMMOCTTa IIOKaHaTa Aa
ce usnpama Ha Oopcata u Llenrpaanus gemno-
3uTap, KoeTo Oellle e4HO HEHY>KHO AyOAupaHe
BB (PYHKIIUNTE HAa TPUTE MHCTUTYLIUIU U BOAe-
I11e 40 OI0pOKpaTU3MpaHe Ha Ipoliedypara.

IIpotokoabsT OT chOpaHmMeTO TpsiOBa Ja ce
npeacrasu Ha KOH n ga ce my0anKyBsa Ha eaek-
TPpOHHaTa CTpaHHIla Ha APY>KeCTBOTO B CPOK OT
3 paboTHI AHM OT IIPOBEXXAAaHETO Ha ChbOpaHu-
eTo. Beue He e HEOOXOAMMO TOII Aa ce U3IpaIa
A0 bopcara u Llenrpaanusa gerosurap.
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The significant moment in the new regime is
the introduction of the obligation for the com-
pany itself to make the invitation for conven-
ing the meeting and the materials public; this
is done with the help of an information agency
and trough the use of its the website. This way
the requirement that the FSC and the stock ex-
change make the invitation and the materials
to it, as well as the minutes of the meeting itself
public was removed, which actually results in
removing the obligation that these institutions
disclose information received from the com-
panies pursuant to Articles 115 and 117 of the
POS Act.

Of course, the public company is obliged to
provide to the Commercial Register and the
public information on the forthcoming meeting,
but only as far as the contents of the invitation
and not the materials in line with the agenda
are concerned.

Another interesting moment related to the de-
velopment of new technologies is the right of
the company to envisage an opportunity for
the meeting to be held with the help of elec-
tronic means, which can be the following:

- transmission in real time, i.e. video-conference
connection with providing the shareholders
with equal opportunities to participate in it;

- two-way communications in real time;

- mechanism for voting before or during the
meeting without authorising an individual
participating in person — this is a means for
voting before the meeting is held.

The important thing in using these modern
forms of communication is the right given to
the company itself to choose the rules under
which the meeting will be held with the help
of electronic means. With a view to avoiding
the possibility of any shareholder attacking the
legality of conducting the meeting, it is recom-
mended that the rules be as clear, transparent
and comprehensible as possible.

Novelties related to the power of attorney for
participation

It is no longer required that the power of at-
torney be notarised which saves not only costs
but also unnecessary formalising. The compa-
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3acuaBaHe Ha MyOAMYHOCTTA

CpIrecTBeHO B HOBMSI PeXKIM e BbBeXKAaHeTo Ha
3a4bAKEHMETO 3a CaMOTO APY>KecTBO Ja JaBa
IyOAMYHOCT Ha ITOKAaHAaTa 3a CBMKBaHE Ha Ch-
OpaHIeTO 1 MaTepuaanTe, KOETO ce M3BBbpPIIBa
IIOCPeACTBOM M3II0A3BaHETO Ha MHPOPMAIINIOH-
Ha areHIMsl U 4Ype3 MHTepHeT-CTpaHMIlaTa Ha
Apy>kecTBoTO. I10o TO31 HauMH OTIIagHa M3MCKBa-
Heto KOH n 6opcara 4a gasat 1y0AM4HOCT Ha
IIOKaHaTa 1 MaTepuaAnTe KbM Hesl, a TaKa ChII[0
1 Ha IPOTOKOJa OT HPOBEeAeHOTO ChOpaHme,
KOETO BCBIITHOCT BOAM A0 OTIIajaHe Ha 3aAbA-
JKeHIeTO 3a Te3) MHCTUTYIUM Aa pa3Kpupat
nHpopMalmATa, IIoAydeHa OT Apy>KecTBaTa Ha
ocHoBaHue ua. 115 n ua. 117 ot 3IITLIK.

Pasbupa ce, my0AMIHOTO APY>KECTBO € AABXKHO
Aa 1peaoctasu MHGOpPMaLUs 3a IPeACTOSIIO-
TO chbOpaHUe B THPIOBCKUs PErucTbp U A0 00-
IIeCTBeHOCTTa, HO CaMO OTHOCHO ChAbp KaHue-
TO Ha IIOKaHaTa, HO He U A0 MaTepuaauTe OT
AHEBHILS ped.

,leyl" UHTEepeceH MOMEHT, CBbp3aH C HaBAU-
3aHETO Ha HOBUTE TEXHOAOINM, € ITpaBOTO Ha
APY>XKeCTBOTO Ja IIpeaBUAN BB3MOJKHOCT Cb-
6paHI/IeTO Aa ce IIpOoBe>XKJa 9pes3 13110A13BaHe Ha
€4eKTpOHHI CpeACTBa, KOUTO MOrar Ja ce M3-
passaBar B CA€AHOTO:

- [IpedaBaHe B peaaHO BpeMe, T.€. BI/I,ZI,EOKOHCl)e-
PpeHTHa Bp’b3Ka IIpU OCUTYypPsIBaHe Ha paBHaA Bb3-
MO>KHOCT aKIJJIOHeEpUTeE Aa ydacTBaT B HESI,

- ABYIIOCOYHI C"I)O6H_[eHI/I}I B peaaHO BpeMe,

- MeXaHU3bM 3a riacybaHe IIpeAV NAU 110 BpeMe
Ha cbOpaHMeTo Oe3 yIrbAHOMOIIaBaHe 3a AUIIE,
KOETO Ja yJacTBa AMIHO — TOBa e CI10co0 3a raa-
CyBaHe IIpeal Ja ce e IIpoBeAo chOpaHMeTo.

CplllecTBeHOTO IPM M3IOA3BAHETO Ha Te3U
cbBpeMeHHI (POPMM Ha KOMYHUKAIIVS € IIpe-
AOCTaBeHOTO IIPaBO CaMOTO APY>KeCTBO Ja M3-
Oupa mpasmuaaTa, IpU KOUTO Ja ce IIpoBese
cbOpaHMeTo upes eAeKTpoHHU cpeactsa. C or-
e TIperpa’kJaHe Ha Bb3MOXKHOCTTa HAKOI OT
aKIIMOHepUTe Ja aTaKyBa 3aKOHOCHOOPa3HOTO
IIpoBeXXJaHe Ha ChOpaHMeTo e MperopbInTel-
HO ITpaBMJaTa Aa ca MaKCMMaAHO SICHM, TPaHC-
IIapeHTHU U pa3dupaeM.

Hosocrtu B II'bAHOMOIITHOTO 3a y49acTue

Beue He e HEOOXOAMMO ITHAHOMOIITHOTO Aa MMa
HOTapMa/AHa 3aBapKa, KOeTO CIIeCTsIBa He caMO
pasxo,zu/[, HO HeHY)KHOTO Cl)OpMa/H/ISI/IpaHe.
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ny, however, is obliged to publish a template
of the power of attorney on its website, where-
as authorisation through the use of electronic
means (for example, e-mail) is also permitted.

Right of the minority

For the first time the special law — the POSA,
spitulates the right of shareholders, who to-
gether or separately hold at least 5% of the
capital, to request that additional items are
put on the agenda of an already convened as-
sembly, as well as to propose solutions to al-
ready included items. It is important to note
that if a new meeting is held after no quorum
existed for the holding of the first meeting, no
new items can be included in the agenda; this
will eliminate the vicious practice of minority
shareholders sabotaging the first meeting only
because they have forgotten to include an item
in the agenda and hence include it in the agen-
da of the second one held.

As awhole, the changes are orientated towards
providing an opportunity for shareholders
from different countries to participate with-
out problems in the general meetings of public
companies in Bulgaria.

Using the internet provides this easy access to
the invitation and the materials related to the
agenda, which previuosly was impeded by the
regulations of the law. Positive changes also ex-
ist related to the elimination of unnecessary for-
malities (sending of invitations and materials
to too many institutions), shorter deadlines,
etc.

Unfortunately, the amendments in the POSA
are scarce with regard to some issues related
to the manner of voting, authorisation and
conducting meetings with the help of elec-
tronic means. It would be appropriate, in order
to avoid abuse both by the companies and by
some shareholders, to include more accurate
regulations and to set clearer criteria, which
would also result in stricter control on behalf
of the regulating authorities.

For now the practice is too diverse, but shows
that the trend for publicity and allowing
modern technical means in this field can be
supported.
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ApyXecTBOTO ODave e 3aabAXKeHO Ja MIy0an-
KyBa oOpasel] Ha ITbAHOMOIIIHO Ha MHTepPHeT-
CTpaHMIlaTa CU, KaTo € AOIYCTUMO YII'bAHOMO-
IJaBaHeTO Aa Ce M3BbPIIN U Ype3 eAeKTPOHHU
cpeacTBa (HallpyMep 4pe3 UMeNa).

HpaBo Ha MaALOVHCTBOTO

3a IppBU BT crienuaaHuAT 3akoH — SIITIHK,
ypeXJa IIpaBOTO Ha akI[MOHepU, IpUTeXKaBa-
I 3ae4HO MAU II0OTAEAHO Hal-MaaKo 5 Ha
CTO OT KaIlTaAaa, Aa MCKAT BKAIOUBAHETO Ha A0-
I'bAHNTEAHV BBIIPOCH B AHEBHNS peJ Ha Bede
CBMKAHO ChOpaHMe, KaKTO U Ja IpeAsaaraT pe-
IIIeH!UsI TI0 Beye BKAIOUEeHM BBIIpocu. BaxHo e
Aa ce 0TOeAeXM, Jye IIpU IIPOBeXKAaHe Ha HOBO
cbOpaHMe, ako 3a ITbPBOTO He e OMA HaaAuie
KBOPYM, He MO>Ke Ja ce BKAIOYBAT HOBU BBIIPO-
CI B AHEBHIS peJ, KOeTO IIle IIpeMaxHe IIopod-
HaTa IIpakTMKa Ma’kOpUTapHUTEe aKLVOHepu
Aa MpOBaAsT IIbPBOTO ChOpaHMe caMO 3aljOTO
ca 3abpaBnAM BKAIOYBAHETO Ha HAKOS TOYKa B
AHEBHUS peJ, 3a Aa 5 BKAIOYaT Ha BTOPOTO.

Karo 115110, mpomeHuTe ca Haco4eHM TI1aBHO
KbM OCUTYpsBaHe Ha BB3MOXKHOCT Ha aKIINO-
Hepy OT pa3AMdIHM ABP>XKaBU Aa ydacTBaT Oe3-
11po6.eMHO B 00INTe CLOpaHNs Ha MyOANMYHN
ApPy>KecTBa B CTpaHara.

M3rnoassaneTo Ha MHTEPHET OCUTYpsBa TO3MU
/AeceH AOCTBII A0 MOKaHaTa ¥ MaTepuaanTe OT
AHEBHIs ped, KOUTO mpeau Oelle 3aTpyAHEH
OT peraaMeHTanusATa Ha 3akoHa. Haaune ca u
IIOAOKUTEAHN IIPOMeHN, CBbp3aHM IJ1aBHO C
OTHaJaHeTO Ha HeHYXHM (opMaaHOCTU (M3-
IpalllaHe Ha IIOKaHU U MaTepuaau 40 TBbpJe
MHOTO MHCTUTYIINM), CKbCABaHe Ha CPOKOBe U
T.H.

3a cpxaaenne, mpomenute B SI1TILIK ca ockba-
HJ 110 OTHOIIIEHME Ha HAKOM BBIIPOCH, CBhp3a-
HI C HAYMHUTE Ha IraacyBaHe, YII'bAHOMOIIlaBa-
He I IIpOoBeXKAaHe Ha ChOpaHMs C e1eKTPOHHI
cpeactsa. bu 6mao npasuaHo, ¢ oraes m30Ar-
BaHETO Ha 310yHOTpeOM KaKTO OT Apy>KecTBa-
Ta, TaKa M OT HAKOM aKLVOHepW, 3a eJHa II0-
TOYHA peraaMeHTalNs U IIOCTaBsIHeTO Ha sICHU
KpUTepuu, KOeTo Iiie 40Beje U A0 HO-CTPUKTeH
KOHTPOA OT CTpaHa Ha peryaupaniure opraHu.

3acera mpakTukara e TBbpAe pa3HOpPOJAHA, HO
II0Ka3Ba, ye TeHAeHIIMATa 3a My0ANIHOCT U A0-
IlyCKaHe Ha CbBPeMEeHHUTE TeXHUYeCKM Cpea-
CTBa B Ta3M 001acT MOXKe Aa ce IMOAKPeTI.
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CEMEVHO N HACAEACTBEHO TPABO

PROBLEMS WITH ITPEXBBPASHE HA
TRANSFER OF PROPERTY MMYIIECTBO MEXAY
BETWEEN SPOUSES CBIIPY3 C BPAUYEH
WITH A MATRIMONIAL A0TOBOP
AGREEMENT

Hristo Hinkov Xpucmo Xunxos

The new Family Code, taken effect as of
October 1, 2009, introduced for the first time in
the Bulgarian legislation the institution of the
matrimonial agreement as a tool to regulate
relations between persons who are about to get
or already are married.

The matrimonial agreement can include clauses
regarding spouses’ rights on property acquired
before or during the marriage, the contribution
of each spouse to the payment of family costs,
child and spousal support and maintenance in
a marriage or in the event of a divorce. Mat-
rimonial agreements are executed in writing
with notary attestation of the signatures.

Beside the above mentioned rights, matrimonial
agreements allow spouses to transfer right of
ownership or other real right over a property
between themselves. A situation may arise
where the said properties are situated in the
areas of practice of different notaries. In such
cases the spouses have the right to choose a no-
tary in one of these areas, to perform the notary
attestation in the given local office of the Regis-
try Agency (the Agency).

Matrimonial agreements subject to entry in a
court district different from the district where
they (were)executed, are sent ex oficio by the
Agency to the competent registry office. On the
other hand, the provisions of the Notaries and
Notary Practice Act and the Rules of Organi-
zation of the Agency which are in direct rela-
tion with, and reflect the changes in the new
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Hosusit Cemeen xogekc (CK), B cmaa ot
01.10.2009 r., BBbBE A€ 3a I'BPBU ITBT B ObATAPCKO-
TO 3aKOHOAATeACTBO MHCTUTYTa Ha OpadyHusI A0-
TOBOP KaTO CPeACTBO 3a ype’KJaHe Ha OTHOIIIe-
HISATa MeXAY ObAeIly 1 HaCTOSIIN ChIIPY3N.

Bbpaunusar gorosop moxxe ga cbAbp>Ka yropop-
KI OTHOCHO IIpaBaTa Ha ChIIPYy3UTe BbPXY UMY-
I1eCTBO, TPUAOOUTO IIpeAyr MUAN II0 BpeMe Ha
Opaka, yJacTeTo Ha CBIPY3UTe B CeMelHUTe
pasxoau, n3gpbXKKara Ha JeraTa U ChIIPY3UTe
10 BpeMe Ha Opaka, KaKTO 1 IIPH eBeHTyaAHO-
TO My IIpekparsBaHe. /JOroBOopbT ce CKAIYBa
B nucMeHa opma C HOTapuaadHa 3aBepKa Ha
MMOATICUTE.

OcBen ropensdpoeHuTe IIpaBa, CKAIOUYBAHETO
Ha OpaueH AOTrOBOp HIpeAOCTaBs Ha CBHIIPY3U-
Te ¥ Bb3MOXKHOCTTa Ja IPeXBbpAAT IIpaBO Ha
COOCTBEHOCT MAM APYIO BeIJHO IIPaBO BLPXY
HeABVDKUM UMOT MeXAy TsAX. BpamosxHO e aa
Bb3HUKHE CUTyalVsl, B KOSITO HEeABVIKMMITE
MMOTHU Ce HaMupaT B PallOHU Ha AeNCTBMEe Ha
pasanuny HoTapuycu. Torasa cerpysure nmar
IIPaBOTO 3a M30epaT HOTapUyC B €AUH OT Te3!
palioHy, KOWTO Aa M3BbPIIM HOTapMaAHOTO
yAOCTOBepsIBaHe B CbOTBETHOTO TePUTOPMAAHO
noJpasjeaeHne Ha AreHIMsATa IO BIIMCBaHUs-
Ta (AreHmusTa).

bpaunnTe 40roBOpPH, IMOAAEKAIIN Ha BIIVICBaHEe
B cbaeOeH palioH, pa3AudeH OT TO3U paiioOH, B
KOIITO ca CKAIOYeHN, ce U3IpaliaT CAy>KeOHO OT
AreHUMATa 40 CHOTBETHUTE CAY>XKOU IIO BIINC-
Banus. OT gpyra cTpaHa oDaue, pasnopeaoure
Ha 3aKOHa 3a HOTapUyCUTe M HOTapMalHaTa
aertHocT u ITpaBuannka sa gertHocTTa Ha ATeH-
1MsATa, KOUTO ca HPsIKO CBbP3aHM U OTpassBaT
npomennte B HosusA CK, Bamsar B cuaa 3 me-
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Family Code, take effect three months later
than the code’s provisions. Accordingly there
would be a relatively long period of time during
which it remains unclear what provisions will
govern recordings by the Agency and, therefore,
what would be the legal force of property deals
executed by a matrimonial agreement.

Another significant problem in respect to the
ex oficio recording of property transactions for
a different region, even after the changes con-
cerning recordings would have come in to force,
is the longer technical period needed for that.
Since the effects vis-a-vis third persons arise
upon recording the changes in the property lot,
such a technical delay creates legal insecurity
and allows possible abuses regarding sale of
property to various legal entities.

To the extent that the matrimonial agreement

settles property relations between spouses or
would-be spouses, it is presumable that when
they have a matrimonial agreement, spouses
can only transfer property between themselves.
Interpreting of the law formally could end to
the conclusion that the provisions apply to
third parties as well. Because of the lack of legal
experience in this area and the possible gratuity
of transactions, the above lack of legal clarity
allows disposition of the property beyond the
scope provided for by the legislator.

Overall, the matrimonial agreement is a step
towards liberalising the settlement of matrimo-
nial relations. It should be noted, however, that
an incompletely or unclearly regulated legal
institution could pave the way for difficulties,
connected to the interpretation of the regula-
tions, as well as for onset of contradictory legal
practice.

Hence, a future amendment to the code, which
specifies whether the code’s provisions apply
only to spouses or are legally relevant to third

parties.
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cera I10-KbCHO OT 1ocaeanute. CaeaoBaTeaHo
ce ouepTaBa eAVH CPaBHUTEAHO AbABT IIepUOJ,
IIpe3 KOITO He e SICHO Ha KaKBa HOpMaTMBHa
Oasa 111e ObJAe U3BBPIIIBAHO BIIMICBAHETO B ATeH-
usITa U 110 TO3U HaumH, KakBa OU caeaBaao Aa
ObJe mpaBHaTa CliAa Ha CA€AKNUTE C HeABVIKIM-
MM MMYIIIecTBa, CKAIOUeH) ¢ OpadeH A0TOBOP.

Apyr chlllecTBeH Ipo0.AeM, CBbP3aH ChC CAY>Ke0-
HOTO BIIMICBaHe Ha CACAKN C HeABVKMMIU MMOTHU
B APYT cbAeOeH palioH, AOpU U CAeJ BAU3aHETO
B Cl1/a Ha M3MeHeHNs:ATa, Kacael BIIMCBaHeTo,
€ yBeAYeHOTO TeXHIIEeCKO BpeMe, He0OX0AMMO
3a ToBa. T'pI KaTO NMPOTMBOIIOCTAaBMMOCTTa Ha
TpeTu Aniia Bb3HIUKBAa OT MOMEHTa Ha BIIMICBaHe
Ha IIpOMeHNTe IO IapTujara Ha MMOTa, TOBa
TeXHIYeCKOo 3abaBsHe Ch3aaBa IpaBHa HECUTYP-
HOCT U AaBa Bb3MOKHOCT 3a eBeHTyaAH!U 310Y-
roTpedu, CBbp3aHN ¢ IIpojak0aTa Ha MIMOTa Ha
Pa3AMYHM IpaBHU CyOeKTI.

JOKOAKOTO OpadyHUsI AOTOBOP ypeXaa UMY-
IIJeCTBEHITe OTHOIIEHII MeXAy ObAeIu MAn
HaCTOSIIN CBIIPY3U, OU caeaBalo aa ce Ipea-
roJara, 4e ¢ 6paueH AOrOBOp CBHIIPY3UTe MOraT
Aa IPexBbPASIT UMYIIIeCTBO CAMO U €AVHCTBEHO
Mexay Tax. [Tpu popmaaHo ThaKyBaHe Ha 3a-
KOHa, MOXXe Ja ce CTUTHe A0 U3B0OJa, 4e pasIio-
peabure, O1xa MOTAH Aa Ce OTHACAT U 3a TPeTu
avma. [Topaan anrmcara Ha cbaeOHa IIpaKTHKa
KBM TO3M MOMEHT IIO BBIIpOCa U Bb3MOXKHATa
0e3Bb3Me3AHOCT Ha CAeAKNUTe, TopecrioMeHaTa-
Ta IIpaBHa HEsCHOTA Cbh3JaBa IIPEeAIIOCTaBKI 3a
pasropexjaHe C MMYIIeCTBO, U3BbH OOXBaTa,
IpeABUAeH OT 3aKOHOAATeAsl.

Karo 1151210 MoXe ga ce Kaxe, ue OpayHUAT A0-
TOBOp € CThIIKa B IIOCOKa Ha AmnOepaam3alius
Ha ypeXKJaHe Ha OpayHuUTe oTHoIeHus:A. Tps0-
Ba oDaue Ja ce M3THKHe, ye eAUH He HaITbAHO
1AM HesCHO ypeJeH MHCTUTYT, MOXe Ja Obge
IIpeArIocTaBKa 3a TPYAHOCTHM, BbB BPb3Ka C ThA-
KyBaHe Ha pa3lopeAOuTe Ha 3aKOHa, KaKTo 1 3a
BB3HMKBaHe Ha IIPOTUBOpedNnBa ChaeOHa IMpaK-
THKa. 3aToBa MOXe Ja ce Iperiopbua Obaelna
3aKOHO/JaTe/AHa IIPOMSsIHA, C KOATO U3PUYHO Aa
ce YTOYHM JaAM pasriopeaOuTe Ha 3aKOHa ce OT-
HACAT CaMo 3a ChIIPY3UTE, AU Ca IIPABHO peje-
BaHTHM U 33 TPETU AUIIA.
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HOBOCTU B SAKOHOAATEACTBOTO

1. In SG, issue 62 of August 4th, 2009, by
Decree 189 of July 24th, 2009 for financial
assistance to the municipalities fully or
partially compensating the costs related
to the servicing of the debt to the “Fund
for Local Authorities and Governments
in Bulgaria - FLAG EAD”, the Council of
Ministers pronounced that it provides ad-
ditional budgetary bailment for the budget
of the Ministry of Regional Development
and Public Works in the amount of BGN 4
million at the expense of restructuring of
expenditure in the central budget. It ap-
proves criteria for access and degree to
which municipalities can be compensated.

2. In SG, issue 63 of August 7th, 2009 Or-
dinance No. 5 from July 23rd, 2009 on the
order and procedure for determining the
size, location and the special regime for
exercising the easements of electronic com-
munication networks, facilities and related
infrastructure was promulgated. The type
and location of the electronic communica-
tion networks, facilities and infrastructure
are determined in the general develop-
ment plans (based on the opinion of the
principle) and the detailed development
plans. The location and size of the ease-
ment strips are defined in the investment
projects for development or extension of
electronic communication networks on
the basis of the maximum size and the
corresponding research.

3. In SG, issue 63 of August 7th, 2009 an
Ordinance amending and supplementing
Ordinance N-14 from 2006 on the refund of
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1. B AB 6poit 62 or 4.08.2009 r. c Ilocra-
HoBaeHMe 189 ot 24.07.09 r. 3a ¢puHAHCOBO
roJrnoMaraHe Ha OOIIMHUTe 3a KOMIIeHCH-
paHe HaITbAHO MAY YaCTUYHO Ha pa3XoAu-
Te 110 0Ocay>kKBaHe Ha AbAra KbM ,, Pong 3a
OpraHuUTe Ha MeCTHOTO caMOyIIpaBAeHle
B bparapusa- ®AAI- EAA”, Munucrepckn
ChBeT IIOCTAaHOBMU, Ye IpeAOCTaBsl AOI'bA-
HUTeAHU OI0AXKeTHM KpeAUTHU IO O1oAXKe-
Ta Ha MMHICTePCTBOTO Ha PernoHaAHOTO
pasBuTHe 1 0AaroyCcTpOIICTBOTO B pa3Mep
A0 4 MAH. AeBa 3a CMeTKa Ha MPeCcTPYKTY-
puUpaHe Ha pa3xoAM MO IeHTpaAHUs OI0-
AXeT. YTBbp>KJaBa KpUTepUu 3a AOCTBII U
CTeIleH Ha KOMIIeHCHpaHe Ha OOLIMHNTe.

2. C AB 6poit 63 ot 7.08.2009 r. e 0OHapoA-
BaHa Hapegba 5 ot 23.07.2009 r. 3a peaa u
HauyllHa 3a oIlpeJeAsHe pasMepa, pasIo-
AO>KEHNETO U CIelVaAHNUs PeXXUM 3a YII-
pa’kHsBaHe Ha CepPBUTYTUTE Ha €AeKTPOH-
HIUTe CHOOIUTEAHN MPEeXU, ChbOPBKEHIL
U CBbp3aHaTta C Tiax nHppacTpyKTypa. Bu-
ABT ¥ MECTOIIOAOKEHIETO Ha e/A1eKTPOH-
HIUTE CBHOOIIUTEAHU MpPEXMN, ChOpPBXKe-
HISL U MHQPPaACTPYKTypa ce onpeAeasaT OT
oOIINTe yCTPOICTBEHM I1AaHOBe (IIO IIpe-
IIeHKa Ha BB3/A0XUTeAs) U C Oo4pOOHUTe
yCTPOICTBEHN) T1AaHOBe. Pa3Iio10KeHneTo
U pa3MepuTe Ha CePBUTYTHUTE UBUIU Ce
omnpeAeAsT ¢ MHBECTULIVIOHHUTE ITPOEKTH
3a M3rpakjaHe UAM 3a pas3llMpeHne Ha
€eKTPOHHM ChbOOITUTEAHI MPEXI Bb3 OC-
HOBa Ha MaKCUMaJHHUTEe pasMepu M ChOT-
BETHITE IIPOYYBaHILI.

3. C 4B, 6poi1 63 ot 7.08.2009 1. e 0OHapoa-
BaHa Hapeaba 3a mameHeHne u AomrbaHe-
nne Ha Hapeaba H- 14 or 2006 r. 3a Bb3-
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value added tax and excise duties to diplo-
matic missions, consulates services, repre-
sentative offices of inter-governmental or-
ganisations and members of their staff was
promulgated.

4.In SG, issue 66 of August 18th, 2009 new
rules regulating the structure and activi-
ties of the individual units within the ju-
dicial system were promulgated, which
renew considerably the rules concerning
the administration of the Supreme Judi-
cial Council, the Supreme Court of Appeal,
the Supreme Administrative Court, the
regional, district, administrative, military
and appellate courts.

5. In SG, issue 74 of September 15th, 2009
amendments to Ordinance No. 9 from
2003 of the Financial Supervision Commis-
sion (FSC) on the order and procedures
for valuation of assets and liabilities of
the additional pension insurance funds,
of the value of the net assets of the fund,
on the calculation and publishing of the
value of one share, and on the requirements
for keeping of individual accounts were
promulgated. The amendment imposes
that at the time of a subsequent valuation
the choice, respectively the non-using of a
respective method or model shall be justi-
fied before the Deputy Chairperson of the
FSC.

6. In SG, issue 78 of October 2nd, 2009 the
Internal Audit in the Public Sector Act was
promulgated. It regulates the principles
and scope of internal audits in public or-
ganisations, as well as the audit activities
related to European Union funds and pro-

gramimes.
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CTaHOBsIBaHe Ha JaHBK BbPXy goOaBeHaTa
CTOMHOCT UM aKIM3 Ha AWIIAOMAaTNYeCKN
IIpeACTaBUTEACTBAa, KOHCYACTBa, ITpeAcTa-
BIUTEACTBA Ha MEXAYIIPaBUTEACTBEHN Op-
raHM3anuy UM 4A€HOBe Ha TeXHUS IIepco-
HaA.

4. B AB, op. 66 ot 18.08.2009 r. ca ny6au-
KyBaHM HOBU IpaBUAHMIIY, YypeXXJaliu
CTpyKTypaTa U AeMHOCTTa Ha OTAeAHUTe
3BeHa B ChAeOHaTa cucreMa, ¢ KOUTO 3Ha-
4UTeAHO ca OOHOBEH! IpaBylaTa OTHOCHO
agMUHNICTpanusTa Ha Bucmms cpaeGeH
cbBeT, BbpxosHms kacanonen ¢ba 1 Bonp-
XOBHUSI aAMUHUCTpaTVBeH CbJ, paiioH-
HUTEe, OKPBXHUTE, aiMUHJCTPATUBHUTE,

BO€HHITE U arieAaTUBHUTE CbANANIIIA.

5.C AB, 6p. 74 ot 15.09.2009 1. ca oOHapoA-
BaHu nsMmenenus: B Hapea6a Ne 9 or 2003 .
Ha Komucusita sa punancos Hagzop (KOH)
3a HaulMHa U peJa 3a OlleHKa Ha aKTUBUTe U
IacusuTe Ha (pOHAOBETE 3a AOIIbAHUTEAHO
IIEHCMOHHO OCHUIypsBaHe, Ha CTOMHOCTTa
Ha HeTHUTe aKTUBM Ha (POHAA, 32 UBUMCAS-
BaHe I OOsIBsIBaHe Ha CTOVHOCTTA Ha eAVH
AsIA U 3a UBVICKBaHMATA KbM BOAEHETO Ha
MHAUBUAYyaAHUTe Haptuau. llpomsHara
Ha/ara IIpu I1oc/AeABallla OlleHKa U300pbT,
pecIieKTBHO HeM3I10A3BaHeTO Ha ChOTBe-
TeH MeTO4 U MoJeaA Aa ce 0OOCHOBe IIVIC-

MEHO Ipe/ 3aMeCTHUK-IIpejcejareas Ha
KoH.

6. C AB, 6poit 78 ot 2.10.2009 1. e oOHa-
poaBaH 3aKOH 3a BBLTPEIIHNsA OAUT B IIyO-
ayaHus cekrtop. C Hero ce ypeXAaT IIPUH-
nummTe 1 oOXBaTa Ha BBTPEIIHNUS OJUT B
opraHmsanuuTe OT IyOAUYHUS CEKTOP,
KaKTO M OAUTHUTE AeHOCTU MO POHAOBE

1 nporpamMu Ha EBponenckms cbios.
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7. In SG, issue 82 of October 16th, 2009 a
Law amending the Commerce Act was
promulgated, pursuant to which the mini-
mum capital for registration of limited

liability companies was reduced from BGN
5,000 to BGN 2.

8. In SG, issue 82 of October 16th, 2009
the Bulgarian Identity Documents Act
was amended. In connection to the intro-
duction of biometric data in the personal
documents of Bulgarian citizens, a number
of changes are envisaged in the types of
personal documents and the procedures
for their issuing. Simultaneously, the title
of the Act was amended to Bulgarian Per-
sonal Documents Act.

9. In SG, issue 85 of October 27th, 2009, by
Decree 250 of October 19th, 2009 for pro-
viding an additional subsidy to National
Company “Railway Infrastructure”, the
Council of Ministers approved an additional
subsidy in the amount of BGN 6,930 for
maintenance and operation. The funds are
provided at the expense of the approved
capital transfers. The conditions, proce-
dure and deadlines for the granting of the
funds and the control over their spending
are set out in the Railway Transport Act.

10. In SG, issue 87 of November 3rd, 2009 a
Law on the Ratification of the Agreement
between the Ministry of Economy and
Energy of the Republic of Bulgaria and the
Organisation for Economic Co-operation
and Development for providing tied
financial assistance to support the Invest-
ment Charter for the countries of South
East Europe was promulgated. The Law
was passed by the 41st NA on October 21st,
2009.
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7. C AB, 6p. 82 ot 16.10.2009 r. e oOHapoa-
BaH 3aKOH 3a M3MeHeHMe Ha Thpropckus
3aKOH, ChrAacHO KOWMTO MUHUMAAHMST Ka-
uTaA IpU perucTpanms Ha Apy>KecTBa C
OorpaHM4YeHa OTTOBOPHOCT € HaMalAeH OT
5000 aeBa Ha 2 aeBa.

8. C 4B, 6p. 82 ot 16.10.2009 r. e u3MeHeH
3aKOHBT 3a ObATapCKUTE AOKYMEHTH 3a ca-
MOAUYHOCT. BBB Bpb3Ka ¢ BbBeKAaHeTO Ha
OroMeTpuYHN AaHHU B AMYHUTE A0KYMeH-
T Ha ObArapcKuUTe TpakgaHM ca IIpea-
BUAEHN peAulla IIPOMEHI BbB BIAOBETe
AVYHY AOKYMEHTU U IPOIeAYPUTe I10 TSIX-
HOTO M3jaBaHe. EAHOBpeMeHHO c TOBa, 3a-
r1aBUETO Ha 3aKOHA € M3MeHeHO Ha 3aKOoH
3a ObATapCKUTE AMYHY AOKYMEHTH.

9. B AB 6poir 85 ot 27.10.2009 r. c Ilocra-
nosaenue 250 or 19.10.2009 r. 3a ocurypsi-
BaHe Ha AOITbAHMTeAHa cyOcuaus Ha Ha-

IIMoHaAHaTta KoMmaHus ,JKeae3ombTHa

nHppacrpykrypa”

0400psIBa AOIbAHUTEAHA CYOCUAUS B Pas-

Munncrepck  cbBeT

Mep Ha 6930 xuasam aepa 3a HOAAPDBXKKa
n excriaoartanmsa. Cpeacrsara ce OCUTYpsI-
BaT 3a CMeTKa Ha 0400peHuTe KalluTal0BU
TpaHcpepu. YcaAoBusATa, peAbT U CPOKO-
BeTe 3a IIPe4OCTaBsIHeTO U KOHTPOABT IO
TAXHOTO pa3xoJBaHe ce ypexXaaT B 3aKOoHa
3a >KeAe30II'bTHI: TPaHCIIOPT.

10. C AB 6poit 87 ot 3.11.2009 r. e 0OHapoa-
BaH 3aKoH 3a paTuduilMpaHe Ha CIIOpa3y-
MeHIeTO MeXAy MIUHICTepCcTBOTO Ha UKO-
HOMIIKaTa 1 eHepretukara Ha PemyOamka
bparapus n OpranusanmsTa 3a MKOHOMH-
YeCcKO ChTPYAHUUYECTBO U pa3BUTHeE 3a IIpe-
AOCTaBsIHe Ha IledeBa (pUMHaHCOBa ITOMOII]
B IIOgKpena Ha VIHBecTMIIMOHHaTa XapTa

Ha cTtpaHute ot IOromsrouna Espomna. 3a-
KOHBT e npuet Ha 41 HC na 21.10.2009 r.
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BbINPOCKU N OTTOBOPA

1. What documents and prerequisites are
required for the filing of a lease agree-
ment?

The purpose of filing a lease agreement at
the Registry Agency is to make the agree-
ment available to all third parties, including
future buyers of the property. Filing may
be initiated by any of the parties to the
agreement. The following documents are
required for filing of the act: a request to a
filing judge, the lease agreement itself, and
personal documents of the given party. The
request must state the identification fea-
tures of the contractinging parties.

When the estate is located in an area with an
approved cadastral map, a plot, representing
a copy of the cadastral map, is attached to
the documents.

Filing the agreement in the Property
Register guarantees its availability to possible
future buyers of the leased estate for the en-
tire period of the lease.

2. When is a concentration subject to prior
notification?

Concentration, according to the Protection of
Competition Act, is any transaction between
independent undertakings, which entails a
lasting change of control over the partici-
pating undertakings. Concentration results
from the merger or acquisition of two or
more previously independent undertakings,
the creation of a joint venture, which on a
lasting base performs all the functions of an
autonomous economic entity, etc.
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1. KakBu ca He0OOXOaMMUTE AOKYMEHTH
¥ IPeaAIIOCTaBKM 3a BOMCBaHe Ha AOrO-
BOp 3a HaeM?

IleaTa Ha BIIMCBaHETO Ha 4OrOBOpa 3a HaeM
B AreHIIMs IO BIOMCBaHMATa € TOM Ja ce
OITOBECTM Ha BCUYKM TPEeTU AN, BKAIOYN-
TeAHO 1 Ha ObJelny KyIyBauyM Ha MMOTA.
Brnincsanero moxxe ga Obde MHMIIMMPAHO
OT KOSITO U Aa € OT CTpaHUTe IO A0rOBOpa.
HeoOxoauMuTe AOKyMeHTH 3a BIIMICBaHe Ha
akTa ca: Mmoaba A0 CbAMS IO BIIMCBAHMSITA,
AOIrOBOpa 3a HaeM, AMYHM JOKYMEHTM Ha
CbOTBeTHaTa cTpaHa. B moabara ce mocou-
BaT WUHAMBUAyaAu3upamiute Oeae3u Ha
CTpaHNTe 110 AOTOBOpa.

Koraro HeABVDKMMMAT MMOT ce HaMMpa B
paiioH c o400peHa KajacTpaaHa KapTa, KbM
AOKYMEHTHTe Ce Ipyara CKMIia - KoIye OT
KajacTpalHara KapTa.

IIpes BIIVICBAHETO Ha AOroBOpa 3a HaeM B
VMMmorHus perucTbp Cce rapaHTpa HeroBaTa
IIPOTMBOIIOCTAaBMIMOCT Ha €BE€HTyaJAHU Ob-
Aelnn KyIlyBa4dll Ha HaeTVsl VIMOT 3a LIeAN:I
CPOK Ha HaeMa.

2. Kora e HeoOX0auMMO IpeaBapUTEeAHO
yBeaoMAeHMe 3a KOHIleHTpanms?

Konnenrpanusa no cmmucbaa Ha 33K e Beska
orepallysi, U3BbPIIBaHa MeXAy He3aBUCU-
MI IIpeANpUATHUS, KOSITO BOAU AO TpaliHa
IIpOMsAHa B KOHTPOJAa BBPXy HpeAlpUsTH-
sTa — yyactHuum. Takmusa morar ga ca: cAu-
BaHe AN BAMBaHe Ha ABe AU IIOBede He-
3aBUCHMMI HPeANpuATHUs, Cb3jaBaHe Ha
CbBMECTHO IHpeAlpusTHie, TpallHO yIIpaK-
HABAIO BCUMYKM (PYHKIMM Ha MKOHOMITYe-
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The participating undertakings are obli-
gated to notify the Commission on Protec-
tion of Competition of the implementation
of a concentration if any of the following
circumstances is at hand: (1) the combined
aggregate turnover of all undertakings con-
cerned within the territory of the Republic
of Bulgaria exceeds the threshold specified
in Item 1 of Article 24 (1) of the Protection
of Competition Act of BGN 25 million in the
preceding financial year; (2) the turnover
of each of at least two of the undertakings
concerned is more than BGN 3 million; (3)
the turnover of the undertaking which is
the object of acquisition is more than BGN

3 million.

Until the Commission on Protection of
Competition issues a decision, all legal and
factual steps related to the intended con-
centration are prohibited. For violating this
prohibition, the undertakings participating
in the concentration may incur a penalty
paiment amounting to up to 10 per cent of
their total turnover for the previous finan-
cial year.

3. Is there the possibility for a timeframe,
within which asserted lapses or incom-
plete entries detected in documents sub-
mitted to the Commercial Register, can be
complemented?

The effective legal framework for the veri-
fication and the procedure for processing
an application for registration, deletion and
disclosure, contained in Articles 21 to 24 of
the Commercial Register Act, does not pro-
vide for a possibility to complement ascer-
tained by the registry official omissions and
fill in incomplete entries in the documents
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CKI He3aBUCUM CyOeKT 1 Ap.

3a M3BbLpIIBaHa KOHIIEHTpalus CTpaHUTe
ca aapxHM aa Hotuguuupar K3K npu Ha-
AVYHOCT Ha HIKOE OT CAeAHUTEe OOCTOsITeA-
crBa: 1) ako cymara oT oOmuTe 00OpOTH Ha
NpeANpUATAATa - YJ4aCTHUIIM Ha TePUTO-
pusita Ha PenryOauka bbarapust HaaXBbpast
mpara, mocoueH B 4a.24, aa.1, t.1 or 33K -
25 MAH. AeBa 3a IIpeaxoAHaTa (pUMHAHCOBA
roguHa 2) o0OpOTHT Ha BCAKO OT IIOHE /Be
NPeANpUATIAS - YJ4aCTHUIIM B KOHIIEHTpa-
uuATa e Had 3 MAH. AeBa 3) OOOpPOTBHT Ha
HNpeAIPUATHETO - IleA Ha IPUA001BaHeTO e
HaJ 3 MAH.A€Ba.

Ao mnocranossiBane Ha pemreHue ot K3K
ca 3a0paHeHM BCMYKM HpaBHU U (PaKTU-
yecK! AeVICTBUsA, CBbpP3aHM C IIpeABIKAa-
HaTa KOHIIeHTpalusATa. 3a HapyllleHle Ha
Ta3y 3abpaHa ydJaCTHMIIUTe B KOHIIeHTpa-
LysATa MoraT ga ObaaT CaHKUVMOHMPAHU C
umyIiecrseHa caHKIMsA 40 10% ot oOmims
UM 00OpOT 3a IpeaxogHara (UHaHCOBA
roAyHa.

3.CpmecTByBa AM BBb3MOXXHOCT 3a IIpe-
AOCTaBsiHa Ha CPOK 3a IIOI’bABaHe Ha
KOHCTaTVpPaHM IIPOIMYCKM ¥ HEeITbAHOTH
B AOKYMeHTaIsATa, npeacraseHa B Top-
TOBCKWSI peTUCTbp?

HacrosmaTa ypeaba Ha IpoBepkaTa 1 po-
lledypaTa IIpU 3asBJAeHNe 3a BIINICBaHe, 3a-
AndJaBaHe 1 oOsBsiBaHe B 4a. 21-24 3TP ne
peaBIKJa Bb3MOXKHOCTTa 3a pejocTaBs-
He Ha CPOK 3a IIOIT'b/ABaHe Ha KOHCTaTupaHU
OT AABXKHOCTHOTO AWIIE IO BIIMCBAaHUSITA
IPOIYCKM U HeI'bAHOTU B IpeAcTaBeHaTa
CbC 3asgBAeHMeTO AoKymeHTaun:A. Caeaosa-
TeAHO, aKo ObAaT yCTaHOBEHM TaKMBa IIpO-
IIyCKM, AABXHOCTHOTO AMIlE MOXe eAVH-
CTBEHO Ja IIOCTaHOBM MOTMBHUpPaH OTKa3. B
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submitted with the application. Therefore,
if such omissions are detected, all that the
official can do is to give a reasoned refus-
al. In such case, traders may submit a new
application, attaching thereto the missing
documents and removing the omissions
In respect to the initially submitted docu-
ments, the trader may refer to the case file
under which they have received a refusal.
In such a case, the same state fee would be
charged again.

4. Can the employer restrict the use of a
leave unused during a given year to the
next succeeding year?

The employer cannot restrict the use of
a leave unused by an employee during a
given year to the next succeeding year. How-
ever, the employer may oblige an employee
to use their leave when the employee, de-
spite having been duly invited to do so, has
failed to use up the leave they are entitled to

until the end of the calendar year.

5. When should the job description be
provided?

The labor legislation regulates in a
mandatory manner the moment of provision
of the job description to the employee. That
is namely the moment of conclusion of the
employment agreement. In this moment
the employer should communicate to the
newly appointed employee his employment
obligations arising out of the position as
stated in the employment agreement. The
job description should be made in writing
and its provision is certified with the
signature of the employee. By the provision
also the date of provision should be
indicated.
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TO3U CAyd4all ThProBelybT MOXe Ja I104aje
HOBO 3asBA€HNe, KbM KOeTO Aa IPUAOXKU
IIPOITyCHAaTUTEe AOKYMEHTU U Aa OTCTpaHU
AOITyCHaTUTe MPOMYCKM, a OTHOCHO IIbp-
BOHAaya/AHO IIpejcTaBeHUTe AOKYMEHTHU Aa
Ipenpary KbM IpenyckaTa, o KOsTO My
€ II0CTaHOBeH OTKa3. B To3u cayuain Tepro-
BeIIBbT 11l AbAXKM ITIOBTOPHO 3ariJalllaHe Ha
chbIljaTa Abp>KaBHa TaKca.

4.Moxe an paboroaareasT Ja OrpaHm-
411 M311043BaHeTO Ha HeyIoTpeOeH Ipe3
CbOTBeTHaTa rogyHa OTILyCK B paMKHTe
Ha caeaBalgarTa rogmHa?

PabGoTogaTeasT HEe MOXe Aa OrpaHMYU pa-
OOTHUKA VAV CAYKNUTeAs Ja U3II0A3Ba He-
ynoTpeOeHIsI i IIpe3 ChOTBETHATA TOAVHA
OTIIyCK B paMKITe Ha cAejBalljaTa TOAMHA.
Bb3moxxHO e obaue, paboTogaTeasT ja 3a-
ABAXU pabOTHUKA UAU CAYKUTEAS Aa W3-
11043Ba OTITyCKa CIi, KOTaTO CAY>KUTEAAT Bb-
IIpeKV ChOTBETHA II0OKaHa OT paboTogareas
He TO e M3I0A3Bal A0 Kpas Ha KadeHAapHa-
Ta TOAMHA, 3a KOSITO Ce I10Aara.

5. Kora ce BpbuBa 44bXHOCTHaTa Xapak-
TepucTukKa?

TpyaoBoTO 3aKOHOZATEACTBO ypeXaa IO
UMIIepaTUBeH HauylH MOMEHTa Ha BpbyBa-
HeTO Ha AABXXHOCTHaATa XapaKTepUCTUKa, a
JMIMEHHO €eJHOBPEeMEHHO CBbC CKAIOYBaHETO
Ha TPyAOBUs AOTOBOp. B TO3M MoMeHT pa-
DoTogaTeasT caedBa Aa Pas3siCHU Ha HOBO-
IOCTBIIBAIIN PaOOTHUK MAM CAYXKUTeA
TPyAOBUTE MY 3aAbAKeHUs, HOpou3Tuda-
M OT AABXKHOCTTa, YTOBOpeHa B TPYAOBILs
A0rosop. JabXHOCTHaTa XapaKTepUCTHKa
Tps10Ba Aa € B IICMEH BIA U BpbUBaHeTO I
ce yAOCTOBepsiBa C IIOAIINCa Ha paDOTHMKA
uan cayxureas. Ilpu BpbuBaHeTO caeBa
Aa ce oTOeA€XX! U AaTaTa Ha BpbUBAHETO.
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