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Viadimir Penkov

For many years, for known and
unknown reasons, and in gross
inconsistency with EU require-
ments, the state has (not) been
dealing with the betterment of
the investment climate and in
particular, with the develop-
ment of this sector. Its actions
have been rather shy and non-
transparent for citizens and the
relevant branch organizations
and other non-governmental or-
ganizations showing interest in
the issue alike.

1. It is true that a little more than
a year ago all interested organi-
zations were invited and state
representatives, on their behalf,
created the impression that
their expert opinions and pro-
posals are taken into considera-
tion. Despite some controversial
wordings, not long before the
finalization of the second read-
ing within the Parliamentary
Economic Committee there was
a general conviction that, ap-
proximating to European rules,
the new Act would irreversibly
contribute to green energy in
Bulgaria, setting long awaited
clear rules and criteria required

................. continued on page 3

Buraoumup Ienkos

AbATH TOAVHU Abp>KaBaTa IIO
3HAJHI U He3HAVHI IPUYNHI B
ITbAHO HECHbOTBETCTBME C M3C-
KBaHIM:ATa Ha EBporierickuis cpio3
AOCTa CBEHAMBO M HeTpaHCIIa-
PEHTHO He caMo 3a IpaXkgaHUTe,
HO I 3a CbOTBETHUTE OpaHIIIOB!U
opraHmMsaluM U ApPyTu Hempa-
BUTEACTBEHI OpraHM3allU 3a-
MHTepecoBaHU OT pPa3BUTUETO
Ha MHBeCTUIIVOHHMS KAMMAT U
IIO-CIIeNaAHO OT Pa3BUTHUETO
Ha TO3M CeKTop (He)paborelie
II0 TO3M BBIIPOC.

1. AeiictButesno, mnpeau maa-
KO 1oBede OT 1 roguHa, BCUYKHU
3alfHTepecoBaHM OpraHM3alI
Osixa MOKaHeHU U IpeAcTaBUTe-
AUTe Ha Abp>KaBaTa Cb3Jaloxa
BIleyaT/AeHle, 4e ce BCAYIIBaT
B eKCIIepTHUTe CTaHOBUIIA U
npejaoxeHus. Bovropekn, de
MMallle Ollle CIIOPHM TeKCTOBe,
MaJAKoO IIpeau IPUKAIOYBaHe
Ha BTOPO 4eTeHe B MKOHOMUYe-
CKaTa KOMMCHUS Ha IapAaMeHTa
BCMUKM OsXxa yOeleH!, ye HOBU-
SIT 3aKOH XapMOHU3NPAKA C €B-
poIleiickuTe IpaBuaa, €AHOIIO-
COYHO IIle CTUMYyAUpa 3e]eHaTta
eHeprus B bvarapus, cp3aasaii-
KI SICHI IIpaBUAa U KpUTepUH,
Taka HeOOXOAVMMM U 4aKaHU OT
A0OPOCHBECTHIS MHBECTUTOP.

2. He 3nas KakBO ce cAy4u Ha

....... npodvAXKaca HA 3 cMpanuLa
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Dear colleagues and friends,

Once again we are presenting a double issue (31 and 32) of
our Newsletter due to the willingness to introduce impor-
tant practical changes resulting from essential legislative
amendments, as well as to bring still unresolved problems
to your attention.

Already with the leading article, dedicated to “green en-
ergy”, alongside the well settled issues in the new law, we
also draw your attention to rather ineffective regulations
and omissions, which, as their least consequence, have in
practice the effect of not stimulating investors in this field.
The positive changes in the regime of commercial registra-
tion, on the other hand, are a good example of how the suc-
cessful cooperation between NGOs and the state on the one
side and the participation of experts (in this case Penkov,
Markov & Partners) on the other side, led to excellent re-
sults in favor of all users of the Commercial Register. Based
on this, the few still existing weaknesses can be overcome
legislatively already within the current calendar year.
Some practical questions related to the legal validity of pay-
ments effected by insolvent debtors and the participation of
foundations and other non-profit organizations in commercial companies have arisen recently — you shall
find answers in the current issue.

The issues related to the model of unbundling according to the Third Energy Package, as well as the effects
restructuring of foreign banks has on securities are also questions of present interest.

The publication further provides an answer to the question whether one can obtain property insurance on
another person’s property to the benefit of a third person (non-owner).

Traditionally, in the following pages you shall also find the News in the Legislation, as well as the Ques-
tions & Answers section, providing insight to questions recently directed at us.

I believe we have not only spurred your interest, but that you shall also find interesting comments and
answers, useful in your work.

As always, I am looking forward to your comments and suggestions and

Meanwhile remain,

Sincerely yours, \/

Vladimir Penkov

wol

Apazu korezu u npusimeu,

Ommoso Bu npedcmassme déoer Opoit (31 u 32) na usdanuemo, nopadu xeraruemo 0a Bu sanosnaem
C HAT-6AXHUME NPAKMUYECKY NPOMEHU 6 CACOCHIGUE HA 6AXKHU 3AKOHO0AMEAHY NPOMEHU, KAKIMO U 0a
Bu o6vpHem eHumarnue 6vpxy 6ce ouje HepeuleHume npooreMmu.

Ouie 6 ysoonama cmamusl, nocéemena Ha ,3eAeHama enepaus”, nocousame Haped ¢ doope ypederume
6 HOGUSL 3AKOH 6DNPOCH, CHU40 U MAKUEA HECNOAYUAUGH NPASHU YpeddU UAU NPONYCKU, KOUMO HA NpaK-
MUKA HAU-MANKOMO He CIUMYAUPAN UHEECMUMOPCKUS UHmepec 6 masy 00Aacm.

TosumueHume usmeHerus 6 peXuMa Ha Mvp2o6CKama pezucmpayus on cé0s cmpana ca Xyoas npu-
Mep kax edno Jobpo esaumodeiicmeue Mex0y HenpagumercmeeHume opzaHusayuy u 0vpxKasama om
edna cmpana u yuacmuemo na excnepmu (6 mosu cayuai Ilenkos, Mapios u Ilapmuvopu) om Opyza
cmpana dosede 00 eOuH OMAUYEH PeSYAMAN 6 NOA3A HA 6CUNKY NOMPeOUmeAy Ha Mbpzo6cKusl pezuc-
mp. Ha masu 6asa marxomo coujecmsysauiu 6ce oue caabocmu mozam 0a 6v0am 3axoHo0ameAHo npe-
0doAeHu 6 pamKume Ha MA3U KAAHOApHA 200UHA.

B nocaedno speme 6b3HUKHAXA NPAKMULECKU 6DNPOCU OMHOCHO NPASHAMA 6AAUOHOCTL HA NAAULA-
HUSL, USCDPULEHU 0N HECOCMOAMEACH OADKHUK UAU Yuacmuemo Ha Gondauuu u dpyzu opzanusanui
HeCmonancka e 6 Mmopzo6cky OpYKecmea — 0mzo60p uje Hamepuime 6 mo6a usdarue.

Axmyarnu ca u ¢onpocume, nocéemenu Ha mooera Ha omdeAsie no cobcmeernocm cvzaacto Tpemus
eHepzuen naxem, KAKmMo u 6b30elicmsuemo vpxy obesneueHusma npu npecmpyKmypupanento Ha 1yx-
decmparu 6aHKu.

B usdaruemo ce 0asa u 0meo60p HA 6bNPOCA MOXKe AU 04 Ce CKAIOUU UMYULecmeena 3acmpaxoska
6DPXY HYAKD0 UMYULECIIEO 6 MOASA HA MPemo AUlje-Heco0CmeeHUxK.

Tpaduyuonto ca Hamepuu céoemo macmo u ,,Hosocmume 6 saxornodamercmeomo”, xaxmo u py-
Opuxama ,, Bonpocu u omzosopu” Ha nocnonuAu npu HAC AKMYarHu 6bnpocu.

Bspeam, ue 1e camo cme 6v30youru Bawus unmepec, Ho uje Hamepume u UHmMepecHu KoMeHmapy u
omezosopu, Koumo da 6voam noresHu 6v6 Bauiama paboma.

Kaxmo sunazu ouaxeame u Bawume xomenmapu u npedroxenus.

Mexdyespemeritio ocmasam c yeaxerue,

Baw
Baadumup Tenxos \/
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Tosu BecTHUK MMa XapakTep Ha MH(OpMa-
LIOHeH GI0JeTHH U e IpeAHa3HaueH 3a Ha-
IIMTe KAUEHTH, KOAETUTe IOPYUCTY PaboTel
B Abp>KaBHaTa 1 OOLIMHCKA aAMIHUCTPALs
U B 9aCTHI CEKTOP, KaKTO U 3a BCUMYKU APYTIL
3aMHTEpeCOBaHU YNTATEAN.

Copappxamara ce nH(OpManus He mped-
CTaBAsBa U3UepIIaTeAHO M3CAeABAHE WAV
IIpaBeH ChBET U 110 HUKAKbB HAUMH He MOXe
Aa 3aMeCcTun r[pofl)ecmonazuil/m IIpaBeH CbBeT
OTHOCHO KOHKPEeTHI Ka3yCu.
Hy6/l]/[KyBaHI/ITe MaTepuaAan uspassaBaT AU9-
HOTO MHeHMe Ha aBTOpuTe U He OOBBp3BaT
ITenkos, Mapkos u ITapTHROpM, KakTO 1 pe-
AAKIIMOHHATA KOAETILS.
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HOBMSIT 3AKOH 3A

EHEPTUSITA OT Bb3OBHOBSIEMU
M3TOYHMUIIN (BEN) - 3A AN
ITPOTUB 3EAEHATA EHEPTUSI?

Viadimir Penkov

Braoumup Ilenkos

by bona fide investors.

2. I am not sure what happened in the after-
noon of April 13, 2011 but within few hours
important sections of the Act were changed
in the opposite sense, establishing unwarrant-
able practices resulting in unpredictability and
respectively, in uncertainty of conditions, thus
inducing a direct dependence on the subjective
decisions of the state regulator.

3. Through fixing the price for the entire period
of time and regulating for the first time the is-
sue of biomass energy production as well as
providing for concrete deadlines for the inclu-
sion of bio additives up to 10 % for the differ-
ent types of fuels and transport, the Act actually
contributes to the development of green energy.
However, apparently that is as far as it goes.

4. Under the pretence of excluding profiteers
from the market, small and medium bona fide
investors are confronted with unwarrantable
difficulties. The latter comes as a direct conse-
quence of the regulation provided for in the
Act that the fixed preferential price shall not
become effective as of the date of signing the
preliminary contract to connect to the electric-
ity grid but as of the date of issuing Act 15, i.e.
upon completion of the investment.

4.1. It would be absurd, from a legal point of
view, to maintain that the regulation in ques-
tion is beneficial to investors, the argument be-
ing that in the case of Act 16 it would be even
worse, as its issuance depends also on the op-
erator providing the connection.

4.2. The bona fide investor, who has to perform
various activities related to purchasing real es-
tates, arranging for their status, drawing up a
detailed development plan, bargaining with
suppliers, negotiating for a bank credit and last
but not least — negotiating with connecting op-
erators, should have clarity over the concrete
conditions and preferential price from the very
beginning, which is clearly not the case when

P M2 P
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13.04.2011 r. caegobea, HO caMO 3a OpoeHM ua-
COBe Ba’KHIU 4YacT! OT 3aKOHa ce IIPOMeHMXa B
IIPOTUBOIIOAOXHA IIOCOKa, YTBBbP>KAaBailKu
HeAONYCTUMM HpPaKTUK!U, BOAEINN A0 Helpea-
CKa3yeMOCT, pecIIeKTMBHO A0 HECUTYPHOCT Ha
YCAOBUATA, KaTo ce Ch3jaje MpsiKa 3aBUCUMOCT
OT CyOeKTMBHNTEe peIlleHNsI Ha Abp>KaBHU: pe-
ryAarTop.

3. 3aKOHBT, AeIICTBUTEeAHO, PUKCUPaK IleHa-
Ta 3a LIeAns CPpOK U 3a IIbPBU II'BT YpeKAAKU
MaTrepysiTa Ha IIPOU3BOACTBO Ha €HepIMs OT
O1omMaca, BKAIOYUTEAHO IpeABUKAANKM KOH-
KpeTHI CPOKOBe 3a pa3ANIHUTEe BIA0BE TOpUBa
U TPaHCIOPT 3a BKAIOUBaHe Ha €KOA00aBKM A0
10%, obexTUBHO AoIpMHACA 3a Pa3BUTUETO Ha
3eleHaTa eHeprusa. Ho caxamr 4o Tyk crmpar
MO3UTUBHUTE Hellla.

4. Iloa mpeaAaor, 4ye ce rOHAT CIIeKYAaHTUTe OT
Iasapa, ce chb3AaBaT HeAOIYCTUMU TPYAHOCTHU
1 Ha AOOpPOCHBECTHNUTe MaAKU UM CpPeAHM UH-
Bectutopu. ToBa e mpsKa Iocaeauiia OT Ipea-
BlIJ€HaTa B 3aKOHa ypea0a, 4ye pUKCHpaHaTa
npedepeHIalHa IleHa IIle ce IIpueMa He OT
MOMeHTa Ha IIOAIIMICBaHe Ha IpeABapUTeAHNs
AOTOBOP 3a IpUChejUHsIBaHe KbM eAeKTpopas-
IpejeAnTeAHaTa MpeKa, a e4Ba OT MOMEeHTa Ha
noarcsade Ha Akr 15, T.e. Korato MHBECTUITN-
sTa e 3aBbpllIeHa.

4.1. ITpaBHo abcypaHo Om 6140 ga ce TBLpAH,
Je Ta3u yped0a e B 110432 Ha MHBECTUTOPUTE,
aprymMeHTHpaiky, 4ye npu AxT 16 6140 o1ie mo-
AOIIIO, THI1 KaTO OCBEH OT TsAXHATa BOAs, IPUAO-
O1BaHeTO My 3aBUCU U OT HPUCHhEAVHUTEAHOTO
APY>KecTBo.

42. /oOpoCchbBeCTHUAT WHBECTUTOP, KOMTO
TpsAOBa Aa M3BBpIIBA MHOXKECTBO AeHOCTH,
CBbp3aHN C IIOKyIIKaTa Ha HeABVIKMMU MIMOTH,
ypesKaaHe Ha TeXHMS CTaTyT, M3TOTBSIHE Ha M10A-
poOeH yCTpOJICTBeH IldaH, AOroBapsiHe C A0C-
TaBUMIIY, IIPETOBOPU 3a OAHKOB KpeAUT 1 He Ha
II0CA€4HO MJICTO - IIPerOBOPU C OIlepaTopuTe
3a IpUCbeAMHsBaHe, TPsAOBa OT CaMOTO Hadal0
Aa 3Hae KOHKpPeTHITe YCAOBUs U IpedepeHIIn-
aJHa IleHa, a He CblIlaTa ga ObAe PpuKcupaHa OT
ADBP>KaBHUS perylaTtop caAes 3apbpllBaHe Ha
MHBECTUIISITA.
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the latter are being set by the state regulator
only upon completion of the investment.

Only upon termination of all these activities can
one proceed to production capacity building
that entails substantial additional financial and
time expenses prior to knowing payment terms
and cost-effectiveness. The latter is another di-
rect hindrance to receive credits under accept-
able terms. Besides, it is well known that credit
conditions in our country are rather hampering
to investments.

5. The proposal to reduce purchase contract
terms from 25 to 20 years for solar power-plants
and from 15 to 12 years for wind farms also lacks
logic and is likely to induce inequality between
present and future green energy producers.

6. Being one of the well-functioning mecha-
nisms of the previous law, the formula to fix the
preferential purchase price of energy has been
dropped from the present Act. Now the price in
question is being fixed without clearly set cri-
teria and is subject to change at the subjective
discretion of the state regulator. Instead of just
observing abidance by the law, the state regula-
tor has been unwarrantably assigned extrinsic
functions, such as to set prices subjectively on
the basis of unclear criteria.

7. The regulation in the Act providing for op-
erators to submit network development plans
with a view to including new capacities is also
ineffective and simply fictional, as there is no
effective mechanism to make operators imple-
ment the plans. In case of failure to fulfill these
plans no sanctions are provided for. How can
the investor rely on free connecting capacities
depending on such non-binding development
plans in practice?

In order for the state to actually fulfill its obli-
gations and to stimulate, by 2020, RES to reach
not only the minimal 16 % but also the recom-
mended 23 % of total production, it is advisable
to recommend de lege ferenda and as soon as
possible that the newly adopted Act be amend-
ed and supplemented envisaging the price to be
fixed as of the date of signing the preliminary
grid connection contract. Further, the previous-
ly well-functioning legal formula for calculating
the preferential price should be restored, thus
dropping off an extrinsic function of the state
regulator. Clear obligations for operators to
adapt their plans to the actual connecting needs
should be provided for in the Act, together with
the respective credible sanctions by the state in
case of non-fulfilment.

PENKOV. MARKOV & PARTNERS
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EaBa caes xato mpukaiodaT BCUYKM Te3U Aeil-
HOCTU MOXKe Ja ce IPUCTBIINM KbM U3rpaxkja-
HETO Ha MOIITHOCTHUTe, KOeTO e CBhp3aHo C AO-
ITbAHUTEAHU 3HauYNTeAHN (PUHAHCOBU Pa3Xou
U BpeMe, Ipeau Ja ca SICHU yCAOBMATA Ha M3-
I1AallaHe U Bb3BPbIaeMOCT, KOETO IIPSIKO Bb3-
IPeIsATCTBa U MOAy4aBaHeTO Ha KpeJUTy Ipu
NpUeMAUBU YCAOBUA, a € 400pe U3BeCTHO, ue 1
0e3 ToBa KpeAUTHNTE yCAOBUs y HaC He yAeCHs-
BaT MHBECTUIIIITE.

5. He e aormuHO 1 npeasoXkeHMeTO 3a HaMa-
AsBaHe CpOKOBeTe Ha JOrOBOpUTe 3a U3KYIy-
BaHe OT 25 Ha 20 roanHM 3a POTOBOATANMIHUTE
nenTpaau u ot 15 Ha 12 roauHu 3a BeTpoBuUTE
IIeHTpaAlu, BOAeII0 U A0 HepaBHOIIOCTaBeHOCT
MeXAYy AOcCeTalllHNTe U ObJeliuTe IIpOU3BOAU-
TeAl Ha 3e/eHa eHepTusl.

6. OT ceramHms 3aKoH OTIIagHa 1 popmyaara
3a gopmupaHe Ha IpedepeHIIMalHa IjeHa 3a
M3KyIlyBaHe Ha eHeprIlsiTa, KaTo Ta3M IjeHa ce
orpejeAs U IpoMeHs1 Oe3 sIcCHO popMyArpaHU
KpUTepuu I10 cyOeKTMBHATa IIpelleHKa Ha Abp-
JKaBHISI peryaaTop, a ToBa Oellre eAMH OT A0-
Ope QyHKIIMOHMpAIIUTe MeXaHU3MU B CTapus
3akoH. Haamnile e HeA0IycTUMO yITbAHOMOIIA-
BaHe Ha ABP>KaBHMS PeryAaTtop C HEIPUCHIIN
dyHKIIII, BMECTO caMO Aa CAeAU 3a CIla3BaHeTO
Ha 3aKOHa, ChIlleBpeMeHHO Bb3 OCHOBA Ha HesIC-
HIU KpUTepUI CYyOEKTUBHO Aa OIIpeAes LIeHUTe.
7. HeedpexTuBHa 11 caMoO ITOKeAaTeaHa e U ypea-
OaTa B 3aKOHa, IIpeABIDKAAllla OoIlepaTopuTe Aa
IIpeACTaBAT II1aHOBe 3a pa3BUTIE HAa Mpe’KaTa
C orJeJ NnpucheAVHsABaHe Ha HOBU KaIlallUTeTH,
TBI KaTO AUTICBa e(peKTUBeH MeXaHU3bM, KOITO
Aa HaKapa oIlepaTopuTe Aa U3IIbAHAT I11aHOBe-
Te. HimMa 1 npeasuaenn caHKumy, ako ToBa He
crane. [o KakbB HaYMH MHBECTUTOPBT MOXe Aa
pasunTa Ha CBOOOAHUTE MOIIHOCTU 3a IIpUChe-
AVIHSIBaHe, M3XOXKAAlKM OT TaKMBa Ha IPaKTU-
Ka HeoOBbP3BalllM I11aHOBE 3a pa3BUTHe?

C oraea HaucTHHa Abp>KaBaTa Aa U3ITbAHN CBO-
eTo 3agbAXeHue u ga crumyaupa BEV g0 2020
roguHa Aa AOCTUIHAT HE CaMO MMHUMAaAHIUTE
16%, HO M mpenoppbunteanute 23% OT 0OIIO-
TO Mpou3BOACTBO, de lege ferenda Moxe aa ce
Iperniopbya yac IO-CKOPO Ja ce M3MEHU U A0-
ITbAHU HOBOIIPMETILSI 3aKOH, KaTo ce IIpeABuAu
¢ukcupane Ha 11leHaTa OT MOMEHTa Ha IOAIVIC-
BaHe Ha IIpegBapUTeAHUs JOTOBOP 3a IIpUChHe-
AVHsIBaHe, BB3CTAaHOBM ce paOoTeliata aoOpe
Aocera 3akOoHOBa opMyJa 3a M3UMCAEHNe Ha
npedepeHInaaHaTa IleHa, KaTo oTHajHe Ta3!
HempuchIlla PYHKIMS Ha ABP>KaBHMUS peryaa-
TOP U Cce IIpeABUAN B 3aKOHA SICHU 3a4bAKeHs
3a oIlepaTropure Ja ajalTUpaT CBOUTE I11aHOBe
KbM AENICTBUTEAHNUTE HYXKAM OT IpUCHeAVH:I-
BaHe, CKpeIleH! ChbC ChOTBeTHa HaJleK/AHa CaHK-
1151 OT Abp>KaBaTa.
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REAL ESTATE AND

HOW RELIABLE IS AN
INQUIRY IN THE PROPERTY
REGISTER?

JULY - SEPTEMBER

HEOBUXUMN UMOTU U

KO/AKO E HAAEXAHA
ITPOBEPKATA B UMOTHUSI
PETICTBP?

Milena Gaidarska

Munena Iaiioapcka

The adoption of the Cadastre and Property Reg-
ister Act almost 10 years ago, in 2001, launched
a reform in the real estate property transactions
recordation system. The idea of a shift from per-
sonal accounts towards property accounts as the
basis for the new property registration system
is commendable in that it allows traceability of
the entire ownership history and legal status of
a respective real estate, thus reducing potential
risks in property transactions. One should also
hail as another positive step the introduction of
the integrated electronic register enabling real-
time online queries, which is a major conven-
ience for notaries, attorneys-at-law and realtors.
At the same time, unfortunately, practice shows
that registration services make serious techni-
cal errors, as a consequence of which the elec-
tronic reports and official certificates issued by
the system occasionally contain incomplete or
downright false information.

In a matter of months, an attorney may encoun-
ter in their practice various examples of such
inaccuracies: complete deletion by one registra-
tion service of a mortgage on 40 apartment units
in response to an application by the mortgagee
for partial deletion of said mortgage only in re-
spect to a single unit; duplicate entry of a long-
entered property transaction in response to an
application for registration of an amended no-
tary deed; only one of two mortgage contracts
appears in the electronic report issued by the
system, whereas two have been recorded, and
the official certificate of recordation contains no
information whatsoever about any of the said
two mortgages; the system produces two differ-
ent electronic reports in respect to the same en-
tity, depending on whether the query was filed
by name of the individual (company name) or
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IIpean 6amso 10 roguuy, ¢ IpueMaHeTo mpes
2001 r. ma 3akoHa 3a KagacTbpa M MMOTHIS
peructep, 3amouHa pedopmara B cCucTeMaTa
Ha BIICBaHUA Ha CAGAKMU C HeABVDKMMU MIMO-
Tn. VaedATa 3a mpeMnHaBaHe OT BIMCBaHMNA I10
MapTUAM Ha AUIla KbM BIIMCBaHe II0 MMOTHU
MapTUAM 3acAy>kKaBa aiMupanus, A0KOAKOTO
01 caeaBaao Aa OCUTYPU BB3MOXKHOCTU 3a IIPO-
caejsBaHe Ha IIsA0CTHaTa IpaBHa MCTOPUS Ha
CbOTBETeH MMOT, a C TOBa U 3a HaMaAsBaHe Ha
pUCKa IIpU CAeAKM C HeaBykKumm nmotu. He
MO>Ke Ja He ce OT4eTe KaTo 0A0KNUTeAHa CThII-
Ka 1 BbBeXXJaHeTO Ha e4VHHIS eAeKTPOHeH pe-
TUCTBP C BB3MOXKHOCT 3a M3BBpIIIBaHe on line
Ha CIIpaBKM B peadHO BpeMe, KOeTO IpeacTa-
BAsiBa OE3CIIOPHO yJecHeHe B paboTaTa Ha HO-
Tapuycy, agBOKaTH M areHIIMU 3a HeABVDKMMU
MIMOTIA.

B cpmoro BpeMe obOaye mpakTmMKaTa 3a ChXKa-
AeHue II0Ka3Ba, ye CAy>KOuTe IIO BHIMCBAHNA-
Ta AOIYyCKaT CepMO3HU TeXHUYEeCKM TIpeIlKy, B
pe3yATaTr OT KOUTO CIIpaBKUTe OT cucTeMara, a
1 opUIIMaAHO U3AaJeHUTe YAOCTOBEPEHNs I10-
HAKOTa CbAbP>KaT Hellb/AHa AN OTKPOBEHO He-
BsipHa MHpOpMaIsL.

Camo B pamMKuTe Ha HAKOAKO Mecella eAVH aj-
BOKaT ce COABCKBa B IpaKTMKaTa CM C pa3Amnd-
HU IpUMepH — U3IAA0 3aAidaBaHe OT CAY>XKIU-
TeAUTe Ha eAHa OT CAy>KOuTe 110 BIIMCBaHMATA
Ha unoreka Bbpxy 40 amaprameHTra IIpu IIO-
cTpIIMAa Moaba — cbraacue OT MUIIOTeKapHUS
KpeAUTOp 3a 4aCTUYHO 3aAMdyaBaHe Ha MIIOTe-
KaTa caMoO II0 OTHOIIIeHNe Ha eAMH OT O0eKTU-
Te; MOBTOPHO BIIMCBaHe Ha OTJaBHa BIIMCaHa
cdeaka 110 M0o0a 3a BIIMCBaHe Ha HOTapuaJeH
aKT 3a IO paBKa; IIPY HaAM4le Ha BIVICAHU ABa
UIOTEeYHM aKTa B eAeKTPOHHaTa CIpaBKa M3AU-
3a caMO eAMHUAT, a B OPUIIMaAHO U34aAeHOTO
yAOCTOBepeHMe 3a BIINCBaHe M300IO AMIICBa
nHopMaIus 3a KOSATO U Aa € OT ABeTe UIIOoTe-
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by Personal/Company Identification Code.

The question arises: who shall be held account-
able for incorrect data contained in an official
certificate of encumbrance? Shall the state as-
sume responsibility for damages caused to in-
vestors who, by their reliance on the content of
an officially issued document, have executed
a transaction in respect to a certain real estate
property that subsequently proves to have been
encumbered; or for damages caused to mortga-
gees that, due to a clerical error, have lost their
securities? It is not accidental that Bulgaria has
remained one of the very few European coun-
tries where insurance products like ‘title insur-
ance’ still have their relevance. It is beyond any
doubt that the real estate property system had
been thrown into mind-boggling havoc in the
process of restitution, whereas in recent years
the chaos was further exacerbated by the adop-
tion of new cadastral maps for urban areas, but
at least the incidents of clerical errors in entries
made into property accounts should be mini-
mized.

In addition, a modification of the software used
by the registration services is needed for better
at-a-glance readability and relevance of the is-
sued encumbrance certificates. In this context,
due consideration must be given to altering the
manner of recordation of transactions involving
voluntary partition or swap of real estate. Un-
der the current system, each and every party to
such a legal transaction appears as the owner of
any given real estate property subject to such
transaction. Thus, the electronic reports/certifi-
cates of encumbrance do not indicate in any way
what so ever which of the parties to a partition
or swap transaction has acquired ownership of
what pieces of the real estate.

Although there is a lot more to be desired in
terms of further improvement of the recorda-
tion system, one should also appreciate that it
has been developing in a positive direction. Per-
haps, years from now, an on-line query regard-
ing the ownership status of a certain real estate
shall no longer be ‘a tale of the unexpected” and
shall become a routine exercise without ele-
ments of surprise.

PENKOV. MARKOV & PARTNERS
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KI1; II0AyJaBaHe Ha e/1eKTpOHHa CIIpaBKa C e1HO
ChABp>KaHMe PN 3ajaBaHe Ha uMe (pUpMeHO
HayMEHOBaHMe) ¥ APYTO ChAbpP>KaHME IIPU 3a-
AasaHe Ha EI'H (EVIK) Ha cbimmst cyOekT.
ITocTaBs ce BBIPOCHT KO IIle IIoeMe OTIOBOpP-
HOCTTa 3a HeBepHM JaHHU ChADBPKAIU Ce B
opuIMalHO U3AaleHO YAOCTOBEepeHNe 3a TexKe-
crn? AbpkaBaTa e Ioeme Ay OTTOBOPHOCTTa
3a BpeAM, IpUIMHEHN Ha MHBECTUTOPY, KOUTO,
pasuuTaliki Ha AaHHUTe OT M3JajeH opuIina-
AeH AOKYMEHT, ca HPUCTBIIUAN KbM CAeaKa C
He/BIVKMM MMOT, KOWMTO oDaue BIIOCAeACTBUe
ce e OKasaa oOpeMeHeH, MAM 3a Bpeau, IIpU-
YIHEeH! Ha MIIOTeKapHM KpeAUTOpU, KOUTO
Iopaju TexHyu4yecka rpellka ca ce okasaau Oe3
obesneuenne? Hecayuaitno bbarapusa ocrana
e/Ha OT MaAKOTO €BPOIIeIICKI CTPaHM, B KOUTO
3acTpaxoBKI OT TuIa ‘title insurance” Bce ore
HaMupaT IpuAoXeHne. BapHo e, ye cucreMa-
Ta Ha HeABVDKMMUTE MMOTH Oellle oObpKaHa
110 eAMH 3allleMeTsBall] HauMH OT Ipolieca Ha
pecTuTyums, a B IocAeJHUTe TOAVUHY HaCTbIN
VCTUHCKIU XaoC B pe3yATaT OT IIpueMaHeTo Ha
HOBU KaJacTpaAH!U KapTU 3a HaceAeHHUTe MecTa,
HO IIOHE TeXHMYeCKUTe TPeIlKy P U3BbPII-
BaHe Ha BIIMCBaHM 110 MMOTHU MapTUAN € Xy-
0aBo 4a ce cBegaT 40 MUHUMYM.

Ocsen TOBa ce HaJara U IpoMsHa B codpTyep-
HaTa Iporpama, M3II0A3BaHa OT CAYKOuUTe I10
BIIVICBAHMSITA, C OrAe/ MO-TOAsIMa IPUTAeAHOCT
1 MHPOPMaATUBHOCT Ha M3AaBaHUTe OopUIIMal-
HI YAOCTOBepeHIs 3a TeXKecTu. B ToBa oTHOIIIe-
HIe TpsI0Ba Aa ce IOMICAN 3a IPOMsIHa HauMHa
Ha BIIMICBaHe Ha AOOPOBOAHU AeA0U U 3aMeH!
Ha HeABVDKMIMM MMOTH — IIO cera JelicTBalraTa
cucTeMa BCUMYKY YYaCTHUIIY B TO3U BUA ITPaBHU
caeaky GuUrypupaT KaTo cCOOCTBEHMIINM Ha BCUY-
K1 00exkTH, npeamer Ha cgeakurte. OT eaek-
TPOHHMTE CIIPaBKI/YAOCTOBEPEHNATa 3a TeXKe-
CTM M3001III0 He MOXKe Ja ce HallpaBy U3BOJ, KO
OT yJaCTHUIIUTeE B CAeAKa I10 4eA0a 1Au 3aMsHa
KaKBU OOEKTH € IT0AY4MA B COOCTBEHOCT.
Bbrpekn ue nMa olre KakBo ga ce Keadae B I1O-
COKa yChBBbPIIIeHCTBaHe Ha crucTeMaTta Ha BIIC-
BaHIsI, BCe ITaK He MOKe Ja He ce OTyeTe I1040-
JKUTEeAHOTO pa3putye. Moxe bk caeq ToANHNI
IpoBepKaTa Ha COOCTBEHOCTTa BBPXY HeABMU-
KM MIMOTH Aa IIpecTaHe Ja ObAe MpeAN3BUKa-
Te/ACTBO C HeO4aKBaH Kpall I ga ce IIpeBbpHe B
PYTMHHO yIpa’kHeHMe Oe3 eJ1eMeHTU Ha I3He-
Haja.
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COMMERCIAL

POSITIVE CHANGES
IN THE COMMERCIAL
REGISTRATION REGIME
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TbPTOBCKM

INOAOXKUTEAHUN USMEHEHUSI
B PEXXMMA HA TBhbPTOBCKATA
PETICTPALIVST

Velyana Hristova

Benana Xpucmosa

Finally, after two years of active involvement
of Penkov, Markov & Partners - Attorneys at
Law, as assigned by the American Chamber of
Commerce in Bulgaria and with the participa-
tion of the Bulgarian Chamber of Commerce
and Industry, the Bulgarian Industrial Asso-
ciation and the Confederation of Employers
and Industrialists in Bulgaria, in drafting and
development of proposals for amendments to
the regime of commercial registration, directed
at overcoming the omissions and inconsisten-
cies in the current legislation, our efforts were
crowned with success, as with the newest leg-
islative amendments most of the NGOs sugges-
tions were adopted.

A particularly striking shortcoming of the reg-
ulation of commercial registration was the ab-
sence of a possibility for giving additional time
and instructions for eliminating omissions and
incompleteness. For this reason it is extremely
positive that with the latest amendments in the
Commercial Register Act (State Gazette, No.
34 of 29.04.2011), at last an attempt is made to
overcome this problem through provision of a
period of time, although a rather short one, and
instructions for the elimination of omissions and
incompleteness in the documentation provided
with the application, before a refusal is decreed.
It is envisaged that this essential amendment
will enter into force on 1 January 2012.

Of course, in this context the possible overcom-
ing of some shortcomings in terms of wording
can be considered, such as the obligation of the
official to make a pronouncement on the appli-
cation “immediately after the expiry of three
business days”; this is a wording which not
only contains an internal conceptual contradic-
tion but also creates ambiguity with regard to
the deadline within which the registration shall
be actually made.

In any case, it can be expected that this legis-
lative amendment will contribute to the accel-
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Harii-ceTHe, caea KaTo Ipe3 U3BMIHAAUTE ABe IO-
AvHI AABOKATCKO Apy>KecTBo Ilenkos, Mapxos
u [TapTHROpPH, IO Bb3aarane Ha AMepUKaHCKa-
Ta ThProBCcKa KaMapa B bbarapust u ¢ yuactueTo
"a BTTIII, BCK n KPIB, nmaine uskaoumurea-
HO aKTMBHO yJacTle B M3TOTBSHETO U pa3pabor-
BaHETO Ha IpeAJOKeHIs 3a M3MeHEHI B pe-
’KIIMa Ha ThbproBcKaTa perucTpariis, HacoueH!
KBbM IIpe0A0AsBaHe Ha IIPOITYyCKITE U HeITbAHO-
TUTe B JOCeTalllHaTa 3aKOHOBa ypeA0a, yCUAI-
Ta ce yBeHJaxa C yCIIeX, Thil KaTo C Hail-HOBUTe
3aKOHOAATeAHM M3MeHeHUs! OsXa BB3IpueTn
npeob4ajaBaliaTa JacT OT IIpeAA0XKeHIsATa Ha
HeIlpaBUTe/ACTBeHITe OpraHM3al L.

OcobeHo chIrecTseH HeJOCTaTbK Ha ypeJ0da-
Ta Ha ThbproBCKaTa perucrpaums Jocera Oerire
AUIICaTa Ha BB3MOXKHOCT 3a IIpeAOCTaBsHe Ha
AOII'bAHNUTEAEH CPOK U JaBaHe Ha yKa3aHU: 3a
OTCTpaHsIBaHe Ha ITPOIYCKU U HeI'bAHOTU. ETO
3aIl10, U3KAIOUNTEAHO [TOAOXIUTEAHO €, 4e C I10-
CAeAHUTe M3MeHeHMs B 3aKOHa 3a ThPTOBCKILI
peructsp (4B. 6p.34 ot 29.04.2011 r.), Hai-110-
c/e ce IIpaB! OIUT 3a IIPe0A0AABaHeTO Ha TO3!
1po0aeM upe3 IIpeAOCTaBsIHETO Ha Makap I
KpaTbK CPOK U yKa3aHHA 3a OTCTpaHsBaHe Ha
MPOIyCKM M HEeI'bAHOTU B IIpejcTaBeHaTa ChC
3asBA€HNEeTO AOKYMeHTaIus IpeAu IIOCTaHO-
BsIBaHe Ha OTKa3. IIpeaBikaa ce ToBa chimect-
BEHO m3MeHeHne aga Baese B cuaa ot 01.01.2012
I.

Pasbupa ce, B Tasu Bpb3Ka O1 MOI40 Aa ce I1o-
MICAM BBPXY €BeHTYaAHOTO IIpeojoAsBaHe Ha
HAKOM peJaKI[MOHHM HeAOCTaThbIM, KaTO Ha-
npuMep B 3aAbAKEHNEeTO 3a AABXHOCTHOTO
ANlle Ja ce IpOM3Hece IIO 3asBA€HUETO ,He-
3a0aBHO cAe M3THMYaHe Ha TpU paboTHU AHU”
- gopMyaAMpoBKa, KOATO OCBEH, 4e ChAbprKa
BBTPEITHO CMICA0BO IIPOTUBOpPeUlie, Ch3jaBa I
HesICHOTa 3a CPOKa, B KOMTO B ACVICTBUTEAHOCT
ce U3BBPIIIBA BIIMICBAHETO.

BB Bcexn caydait obadye, MOXe Ja ce O4akpa
TOBa 3aKOHOJAaTeAHO U3MeHeHIe Ja AOIIpUHece
3a yCKOpsBaHe I ONITUMI3MpaHe Ha ThproBcKa-
Ta perucrpanus, o0.1eKJyaBaHe Ha ThbPTOBIIUTE U
IpoliecyalHa MKOHOMISI.
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eration and optimization of commercial regis-
tration, reducing the burden on the traders and
procedural effectiveness.

A further positive feature of the latest amend-
ments to the regulation concerning commercial
registration is the introduction of additional
protection of a bona fide registered business
name in the Commerce Act. This is accom-
plished through envisaging the option of a
motion for ascertaining submission or use of a
name in bad faith, for discontinuing such use in
bad faith and for compensation in case of dam-
ages, where the name is identical or similar to
an already registered name. The amendment to
the Commerce Act also establishes a mechanism
for protection of the holders of trademarks; a
prohibition is introduced for the registration of
a name identical or similar to a trademark over
which the trader has no rights.

Although the attempt to establish a more
complete and efficient protection of company
names, as well as a more adequate protection
of trademarks registered in accordance with
the procedures of the special Marks and Geo-
graphical Designations Act indisputably de-
serves a positive assessment there are still no
accurate and clear criteria of identity and simi-
larity of names. The formulation of such criteria
is a necessary and mandatory next step towards
achieving actual results and efficient and func-
tioning protection.

Unfortunately, it has to be outlined that other
solutions, adopted with the latest amendments
to the regime, stir up astonishment and justified
concerns. The envisaged submission of applica-
tions by joint stock companies and partnerships
limited by share is in gross contradiction with
the principles of equal treatment and the apply-
ing of equal criteria. The adopted decision is not
only inadmissible and inexpedient, but also dis-
criminatory and thus unconstitutional.

In addition to establishing different rules with
regard to commercial companies which should
be subject to a completely identical regime,
restricting the submission of applications by
certain types of commercial companies only
to electronic submission does not take into ac-
count the fact that there is an insufficient level
of distribution and use of electronic signature
and thus establishes a regime which to a large
extent would impede mainly investors related
to small and medium-sized businesses and es-
pecially those located in the smaller towns and
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IToaoxnUTeAHO B Hali-HOBUTE M3MEHeHUs Ha
ypeabaTa Ha ThbprobcKaTa perucTpanys € U Bb-
BeXXJaHeTo B TbproBckus 3aKOH Ha AOIbAHU-
Te/Ha 3al]/Ta 3a J00pOChBECTHO PEIMCTPUPAHO
(¢pupmeHo HamMmeHOBaHUe, Ype3 IpeABIKiaHe
Ha MCK 3a yCTaHOBsIBaHe Ha Hel00pOChBeCTHO-
TO 3asBsBaHe UAU U3I0A3BaHe Ha puUpMa, 3a
IpeycTaHOBsIBaHe Ha TaKoBa HeA00pPOCHBECTHO
U3I10A3BaHe 1 oDe3lleTsBaHe Ha IIpeThpIeHN
Bpeau B cAydanuTe, Korato ¢pupmara e MAeHTud-
Ha AU CXOJHa C perucTpupaHa no-paHo gpup-
Ma. YUpes namenennero B Thproeckus 3akoH ce
Cb3/aBa U MeXaHI3bM 3a 3allliTa Ha IIpUTeKa-
TeANUTe Ha 3alljUTeHa MapKa, KaTO ce BbBeXJa
3abpaHa 3a perucrpauns Ha pupMa UAeHTUIHA
AU CXOAHA ChC 3alllTeHa MapKa, BbPXy KOsTO
THPTOBEIILT HsIMa IIpaBa.

Brripexkn Ge3criopHo mo3uTHBHATaA OlleHKa, KO-
ATO 3acAy>KaBa OINUTHT Aa ce Ch3Aaje IOo-ITbAHa
1 epeKTUBHA 3al1Ta Ha GUPMEHOTO HaIMeHO-
BaHIe, KaKTO U IT0-ajeKBaTHa 3allliTa Ha peru-
CTpMpaHNTe 110 peja Ha celuaanus 3akoH 3a
MapKuTe M reorpadpcKuTe O3Ha4eHUs THPIOB-
CKM MapKM, Bce olle IpodbakKaBaT Aa AUIIC-
BaT TOYHU M SICHM KPUTEPUU 3a UAEHTUIHOCT
U CXOACTBO Ha HauMeHoBaHu:ATa. Popmyanpa-
HeTO Ha TaKMBa KpUTepUM IpejcTaBasiba HeoO-
X0oAMMa U 3aAbAKUTeAHA CAeABallla CThIIKa 3a
IIOCTUTaHeTO Ha PeasHn pe3yaTaTu, e(peKTIBHa
1 QyHKIIMOHMpAIlla 3alnuTa.

3a chXaleHUe, He MOXKe Ja He ce 0TOeaex, Je
APYTHU OT paspeleHusTa, IpueT ¢ IocAe HN-
Te M3MEeHeHMsI B peXXMMa, OyAdT HeaOoyMeHUe
U OCHOBaTeAHM INputecHeHus. Ilpeapnaenoro
II0JaBaHe Ha 3asBA€HMs OT CTpaHa Ha aKIu-
OHEepHUTEe ApYy>XKecTBa M KOMaHAUTHUTE ApYy-
JKecTBa C akuuu e B rpyOo IHpoTusopedme c
INPUHIUIINTE Ha paBHOIIOCTaBEHOCT U e AHAKBU
Kputepun. Bu3npueroro pereHne e He camMo
HeJOIIyCTUMO U HelleAeCchoOpa3Ho, TO € AMC-
KPMMIHALVOHHO, II0pajy KOeTO € U IIPOTUBO-
KOHCTUTYLIMIOHHO.

Ocsen, ye ch3gaBa pasAMYHM IIpaBuda IO OT-
HOIIIeHIEe Ha ThPIOBCKU APY>KeCTBa, KOUTO Ou
cAeABajo ja ce IIOAYMHABAT Ha HAII'bAHO UAEH-
TUYeH peXMM, OrpaHMJYaBaHeTO Ha IOJaBaHe-
TO Ha 3asABA€HUs OT ONpeeleHU BUAOBE Thp-
TOBCKI APY>KeCTBa CaMO IIO eAeKTPOHEeH IIbT
He oTunTa (PpaKTa Ha HeAOCTaThbYHOTO HMBO Ha
pasnpocTpaHeHUe U M3I0A3BaHe Ha eAeKTpo-
HeH TIOAIINC, U TaKa Ch3jaBa PeXKMM, KOWTO B
roAsMa CTelleH O BB3IIPeIsITCTBaA Haii-Bede
VHBECTUTOPUTE, CBbP3aHM C MAAKUs U CpeseH
OmsHec 1 0cOOeHO Te3! B ITO-MaAKUTe IpaloBe
U HaceAeHM MecTa.

Ha nocaegno mscro, caeq Kato HPOKYPUCTHT
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settlements.

Finally, after the procurators were explicitly in-
cluded in the list of individuals entitled to rep-
resent traders before the Commercial Register,
which will undoubtedly overcome the incon-
sistent practice of the Register in this respect,
an omission in the latest amendments to the
regime of commercial registration that needs to
be addressed is the impossibility traders to be
represented before the Commercial Register by
a representative with a notarised power of at-
torney. The latter contradicts the general rules
of civil law concerning representation.

An excellent cooperation between NGOs, the
state and the professional approach of Penkov,
Markov & Partners” team in the end led to the
desired results.

INSOLVENCY

PAYMENT MADE BY AN
INSOLVENT DEBTOR -
VALID OR NOT?

JULY - SEPTEMBER

U3PUYHO Oellle BKAIOYEH B Kpbra Ha AuIiaTa,
OIIpaBOMOIIEH! Ja IIpeAcTaBAsABaT Thproselia
nipes, THProBckms perucTep, ¢ Koeto 6e3 chbM-
HeHIe IIle ce IIpeojolee HeeAHO3HayHaTa ITpakK-
THUKa Ha perucrbpa B TOBa OTHOIIEHNE, KaTo
IIPOIYCK B Hall-HOBUTE M3MEHEHMs B peXXKMMa
Ha TbprOBCKaTa perucrpanus clejsa da Obae
IIOCOYEHa AuIicaTa Ha BB3MOKHOCT, Thbprose-
BT Aa ObJde IpeAcTaBAasiBaH Iiped Tbpropckus
PerucTbp OT ITbAHOMOIIHNK C HOTapMaAHO 3a-
BepeHO ITb/HOMOIITHO, KOeTO € B ITPOTUBOpedlie
c oOmuTe IpaBlMAa Ha IIPeACTaBUTEACTBOTO B
Ipa>k4aHCKOTO ITPaBo.

EaHo 400po CchTpyAHUYECTBO MeXAy Hellpa-
BUTE/ACTBEHUTe OpraHmusaluu, AbpKaBaTa U
npodecroHasHata paboTa Ha KaHTOpaTa Ha
ITenkos, Mapkos u IlapTHhOpu AoBegoxa A0
JKeAaHUs pe3yAaTar.

HECBbCTOATEJIHOCT

BAANAHO /AN E IIA1AIIIAHE,
MN3BBPIIEHO OT
HECBCTOSTEAEH AABXHUK?

Ivan Markov

Hesan Mapxos

The economic crisis has brought about an ava-
lanche of bankruptcies of an ever increasing
number of small, medium and large commer-
cial entities in all economic sectors. Insolvency,
for its part, has evolved and turned from an
almost extraordinary ground for suspension of
economic activities into a phenomenon compet-
ing with the voluntary liquidation of companies.
Under the circumstances of bankruptcy pro-
ceedings, a rather unpleasant scenario is very
likely to unfold — creditors satisfied by their in-
solvent debtor prior to the date of the ruling to
institute bankruptcy proceedings re-appear as
unsatisfied creditors. This is the case where the
court sets in its ruling to institute bankruptcy
proceedings an initial date of the insolvency,
overindebtedness respectively prior to the mo-
ment payment was made by the insolvent debtor.
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Vxonomuyeckara Kpusa HpeAu3BUKa JAaBUHA
oT ¢aanTH Ha BCe IO-HapacTBaIl Opoil MaaKM,
CpeAHM M roAeMU ThPrOBCKU CyOeKTU OT BCUY-
KI CeKTOPM Ha CTONAHCTBOTO. A HeChCTOATeA-
HOCTTa Ce pa3Bu U IpepacHa OT eAHO IOYTHU
V3BBHPEAHO OCHOBaHME 3a ITpeKpaTsiBaHe Ha
CTOIIAaHCKaTa AEHOCT B sIBA€HIE, KOHKypupa-
1110 400pOBOAHATa AUKBUAALIVS Ha ThPTOBLIUTE.
B ycaosusTa Ha €4HO MPOU3BOACTBO II0 HEChC-
TOSITEAHOCT TBHPAE YE€CTO Ce CTUTa A0 HEITPIUIT-
HUSI CIIEHapUI, IIPU KOWTO YAOBAETBOPEHM OT
HECBHCTOATEAHMUS AABXKHUK HETOBU KPeAUTOpU
AO JaraTa Ha pelleHeTO 3a OTKpUBAHETO Ha
IIPOM3BOACTBOTO 110 HECHCTOSITEAHOCT, C€ OKa3-
BaT OTHOBO B II0AO>KEHIE Ha HEYAOBAETBOPEHN
Kpeauropu. Takbs € caydasT, KOraTto B pelle-
HIETO 3a OTKpUBaHe Ha IIPOU3BOACTBOTO 10 He-
CBCTOSITEAHOCT ChABT € OOsABMA HavaaHa Aara
Ha HeIAaTeXXOCIIOCOOHOCTTa, PecIl. Ha CBPbX3a-
AABXKHSIAOCTTA, TIPEAXOXKAalla MOMEHTa Ha 13-
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The reason for such a metamorphosis lies in
the voidability, introduced by the Commerce
Act (CA), of actions and deals that are likely to
prejudice the interests of other creditors in the
so called “period of suspicion”, i.e. the period
from the initial date of the insolvency or the
overindebtedness to the moment bankruptcy
proceedings are instituted. And the problem in-
tensifies in a direct ratio to the duration of the
“period of suspicion” which sometimes reaches
4,5 and even more years.

Under the general rule in the CA all settlements
of pecuniary obligations by the debtor, regard-
less of the means, after the initial date of the in-
solvency/ overindebtedness set in the ruling of
the court to institute bankruptcy proceedings,
shall be deemed null and void as regards the
creditors of the insolvency. In terms of case-law
and legal theory, the purport of this provision
is that through settling their pecuniary obliga-
tion towards a particular creditor, the debtor
“prefers” that same creditor over all other credi-
tors who have not been satisfied. The envisaged
nullity of such actions as regards creditors aims
at effacing retroactively the effects of the pay-
ment made by the debtor to the benefit of one
of his creditors but to the prejudice of all oth-
ers. Eventually, the purpose is to complete the
bankruptcy estate by restoring to it all that the
debtor has paid “mala fide”.

It turns out in this case that, as from the date of
the ruling to institute bankruptcy proceedings,
settlement by the debtor has not extinguished
the obligation towards the creditor and that
the latter re-appears as such after the moment
when settlement by the debtor is declared “null
and void” by law. Thus, prior to the date of the
ruling to institute bankruptcy proceedings the
debtor has legal grounds to settle his pecuniary
obligation. After that date the grounds to pay
remain, but are pursuant to insolvency rules
and payment is not made directly and immedi-
ately to the creditor. Payment is valid to the date
of the ruling to institute bankruptcy proceeding,
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BbpIIBaHe Ha IlAalllaHeTO OT HeChCTOSTeAHNS
AABXKHUK.

IIpuunHaTa 3a TakaBa MeTaMopd03a e BbBee-
HaTta oT Tbprosckms 3akoH (T3) HeaevicTBUTEA-
HOCT Ha CAEAKM U AEVICTBUS, KOMUTO MOTaT Aa
yBpeAAT MHTepecuTe Ha APyIuTe KpeiUTOpu B
T.H. ,II0AO3pUTEAEH IIepuoa”’ — MepuogbT OT
Hava/HaTa JaTa Ha HeI11aTe>KOCIIOCOOHOCT AN
CBPBX3a4ABXKHAAOCT 40 MOMEHTa Ha OTKpMBa-
HeTO Ha HPOM3BOACTBOTO IO HECHCTOSTEAHOCT.
M mpobaemMbT pacTe HpaBOIPOIOPIINIOHAAHO
Ha IIpOABAKUTEAHOCTTa Ha ,I0AO03PUTEAHN
nepuoa” , KosATO B HAKOU cAydan goctura 4, 5 u
AOpY IOBeue TOAVHIA.

CoraacHo ob6mioro mpasuao B T3 BesAKakBu
U3ITbAHEHNs Ha MapU4YHU 3aAbAXKeHUs, He3a-
BIUCUMO OT HauylMHa Ha MU3ITbAHEHMETO WM, W3-
BBpPIIIeHN OT AABXHUKa CAe] HadaaHaTa AaTa
Ha HeI1aTeXKOCIIOCOOHOCTTa / CBPBX3aAAbiK-
Hs/A0CTTa, II0OCOYeHa B pellleHleTO Ha ChJa 3a
OTKpMBaHe Ha IIPOM3BOACTBO IIO0 HEChCTOsITeA-
HOCT, Cé CYMTAT 3a HUILOXKHYU I10 OTHOIIIEHIE Ha
KpeAUTOpUTe Ha HecbcTosATeAHOCTTa. Criopeg
chAeOHaTa MpaKTUKa U IIpaBHaTa TeOpUs CMU-
ChABT Ha Ta3U pasliopeda e, 4e U3IIbAHEHIE
Ha IIapMYHO 3aAbAXKeHNe KbM OllpeJeaeH Kpe-
AUTOP, U3BBPIIEHO OT AABXKHMKA B ,II0A03PU-
TeAHUs Nepuoz’, IpeBpblla TO3U KPeAUTOp
B ,IIpearioyeTeH” OT AABXXHUKa KpeAuTop, 3a
pasauka OT APyIuTe KpeAuTOpH, Ha KOUTO He
e 6mao maareno. IlpeasuaeHata HUITOXKHOCT
Ha TaKluBa AEJICTBUsA IIO OTHOIIeHNe Ha Kpe-
AUTOpUTe Ileau ¢ oOpaTHa ciaa 4a ce 3aAmdaT
rocAaeANINTe OT U3BBPIIEHOTO OT AABbXKHUKA B
11043a Ha eAMH, HO BbB BpeJa Ha APyTU HeroBu
KpeauTopHu, nAaimiade. B kpaiiHa cMeTKa 11eaTa
€ Ja ce IIOIrbAHU MacaTa Ha HEChCTOSITEAHOCTTa,
KaTo , He400pOoChBeCTHO” I1AaTE€HOTO OT AADBXK-
HIIKa ce Bb3CTaHOBM OOpaTHO B Hesl.

OkasBa ce B TO31 cAydall, ye CYUTAHO OT AaTa-
Ta Ha pellleHMeTO 3a OTKpMBaHe Ha IIPOU3BOA-
CTBOTO IIO HECHCTOSITEAHOCT U3ITbAHEHMETO Ha
AABXKHIKA He € MOTacuA0 3aAbAXKEHUETO KbM
KpeAUTOpa 1 4ye cae KaTO MU3IbAHEHIETO Ha
AABXKHIKA € 00sIBeHO OT 3aKOHa 3a , HUIIOKHO,
TO cAeA Ta3) AaTa KPeAUTOPBT ce e ,Bb3poana”
KaTo TakbB. Taka Impeau gaTaTa Ha pelleHUeTO
3a OTKpMBaHe Ha IPOMU3BOACTBOTO IO HECHCTO-
SATeAHOCT AABXKHUKDBT € MMaaA IIPaBHOTO OCHO-
BaHIe Ja I1AaTU 3aAbAKEHUETO CI, a cAeJ Ta3u
JaTa OCHOBaHMETO Ja IIAaTy OCTaBa, HO Beue He
HPsIKO U HEIOCpeACTBeHO Ha KpeAuTopa, a 110
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as the transaction under which it is made is also
valid. At that moment no date of the insolvency,
overindebtedness respectively, is declared and
the satisfied creditor, for their part, is under no
obligation by law to repay the debtor all he re-
ceived after that date.

In this sense, even after the ruling of the court
to institute bankruptcy proceedings, a credi-
tor, who accepted payment made by the debtor
after the initial date of the insolvency/overind-
ebtedness, received it on relevant grounds, as
the transaction providing grounds for payment
itself has not been declared null and void by
law. The transaction in question is and remains
valid, but after the date of the ruling to institute
bankruptcy proceedings under Article 630, Par-
agraph 1 of the CA and after the initial date of
the insolvency, overindebtedness respectively,
set in it the payment made by the debtor is qual-
ified by law as not performed. Therefore, the
creditor who has received a “non-performed”
payment remains a creditor and as such his
claim (being already an unsatisfied one) contin-
ues to exist on its initial grounds.

In case of settlement of an obligation after the
date of the insolvency, overindebtedness re-
spectively, set by the court, the debtor is entitled
to have their payment restored to the insolvency
estate. The latter comes as a legal consequence
of the lawfully declared subsequent nullity of
the execution of a pecuniary obligation that is
initially existent at the moment of its settlement.
As, by virtue of legal fiction, the creditor has
received a payment which, however, does not
extinguish the claim and the latter continues
to exist, then they have enriched themselves to
the prejudice of the insolvent debtor who once
again becomes their debtor as well. Thus, the
creditor in question shall return to the insolvent
debtor all they have enriched themselves with,
to the amount of impoverishment. The claim of
unjust enrichment under Article 59 of the Obli-
gations and Contracts Act constitutes the proce-
dural means to satisfy the pretence.
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IpaBlAaTa Ha HecbhCToATeAHOCTTa. /o aaTaTa
Ha IIOCTaHOBsBaHe Ha peIlleHNeTO 3a OTKpUBa-
He Ha IIPOM3BOACTBO 110 HECHCTOSITEAHOCT I11a-
IIJAaHEeTO e OMA0 BaAMAHO, 3alllOTO € BaaAuAHa
U cgeAKaTa, IO KOSITO TO e OMAO0 M3BBLPIIEHO,
KbM TO3M MOMEHT BcCe Ollle He MMaAo OOsBeHa
AaTa Ha HeENAaTeXXHOCIIOCOOHOCTTa, ChOTBET-
HO CBPBX3a4ABXKHAAOCTTA U YAOBAETBOPEHIAT
KpeAUTOp He e MMaa IIPOoU3TUYAI0 OT 3aKOHa
3adbAXKeHle Ja BbpHe OOpaTHO Ha IAATUAU
AABXKHUK IOAYy4eHOTO cAe/ Ta3! JaTa.

B TO3u cMmcba gopu M caes peleHMeTO Ha
CbJa 3a 00sBsABaHe Ha IPOMU3BOACTBO 11O HEChC-
TOSITeAHOCT KpeAUTOp, KOMTO e Ipuea IJalia-
He cle HayaaHaTa JaTa Ha HeIL1aTeXKOCIIOCOo0-
HOCTTa/CBPBX3aAbAXKEHOCTTa, He € II0Ay4NA
[I4aljaHeTo OT AABXHIUKA Oe3 OCHOBaHME, Thil
KaTo camMarTa CAeAKa, KOSITO € OCHOBaHMe 3a I11a-
IIJaHeTO, He e 00sIBeHa OT 3aKOHa 3a HUIIIOXKHA.
Tasu caeaka e u mpogbaxasa ga Oble AeICTBU-
TeAHa, HO cAe/, AaTaTa Ha pellleHIeTo 3a OTKPU-
BaHe Ha IIPOM3BOACTBOTO IO HECHCTOSTEAHOCT
o 4ya. 630, aa. 1 or T3 u mocodyeHara B HEro
AaTa, HavaaHa AaTa Ha HEIIAaTeXKOCIIOCOOHOCT-
Ta, PecIl. CBPbX3alABXKHAAOCTTAa U3BBPIIEHOTO
OT AABKHMKA I1AalljaHe e 00sIBeHO OT 3aKOHa 3a
HecTaHal0. 3aToBa KpeAUTOPBT, KOUTO e IIO-
Ay4na ,HecTaHal0TO” IlJalllaHe, IIpOAbA’KaBa
Aa e KpeguTop U B3eMaHeTO My (CTaHal0 Hey-
AOBAETBOPEHO) IPOoAbAKaBa 4a ChIIIeCTByBa Ha
OCHOBaHIETO, Ha KOeTO ITbpBOHAYalHO € Bb3-
HUKHAAO0.

B xmmore3aTta, Korato € M3IIbAHEHO 3aAbAXKe-
HIe caea oDsiBeHaTa OT ChJa AaTa Ha HeIldaTe-
JKOCIIOCOOHOCTTA, PecIl. CBPbX3aAAbXKHAA0CTTa
MAATUAVAT AABKHUK IpUAOOMBaA IIpUTE3aHIe
3a BpblllaHe Ha I11aT€HOTO B MacaTa Ha HeChbC-
TOSATeAHOCTTa, KOETO e IpaBHO CAeACTBMe Ha
oOs1BeHaTa OT 3aKOHa IIocAeBaliia HUIIOKHOCT
Ha M3II'bAHEHIMETO Ha eAHO IMOHA4YaAO CBIIEeCT-
ByBaIlJo KbM MOMEHTa Ha U3II'bAHEHNETO My
napuyHo 3agbaxeHne. Caes Karo IO cuaaTta
Ha 3aKOHOBaTa PUKINS KPeAUTOPBT € OAYINA
rAailaHe, KOeTo obaye He IIOracsBa B3eMaHETO
I TO IIpOAbAXKaBa Aa ChIECTBYBa, TOraBa Kpe-
AUTOPBT Cce e 000raTiA 3a CMeTKa Ha HeChCTOsI-
TeAHUS AABXKHUK, KOVITO OTHOBO CTaBa U HEroB
AABXHUK. Taka TO3u KpeduTop caedBa Aa Bbp-
He Ha HeChCTOSTEAHIS AABXKHUK OHOBA, C KOETO
ce e oboraTua, 40 pa3mepa Ha oOeJHsBaHETO, a
IIpollecyaJHMsT CIIOCOO 3a YyAOBAETBOpsBaHe
Ha TOBa IIpMUTe3aHle e MICKbT 32 HEOCHOBATeAHO

11
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The legislative approach discussed above aims
at revealing the particular significance of care-
ful preliminary selection of reliable and trust-
worthy commercial partners with good repu-
tation and experience in the field of economy.
Accepting the execution of a valid obligation
settled at a moment in time when a ruling to
institute bankruptcy proceeding is not yet at
hand, but the debtor has already been actually
insolvent or over-indebted, does not simply en-
tail for the creditor the obligation to return what
they have been paid after the initially set date
of the insolvency, overindebtedness respective-
ly. Under these circumstances, there is a risk
that their claim remains unsatisfied within the
bankruptcy proceedings, especially if it is not
secured and the debtor’s assets prove to be in-

sufficient to satisfy the creditor.

COMMERCIAL

MAY NON-PROFIT
ORGANIZATIONS TAKE
PART IN COMPANIES?

JULY - SEPTEMBER

oboraTsBaHe o 4. 59 or 3akoHa 3a 3aabaXKe-
HUSTa U JOTOBOPUTE.

PasraeaaHmsar mno-rope 3akoHOJaTeA€eH IIOAXOJ
ABa Aa MOKaske ocoOeHaTa BasKHOCT Ha BHUMa-
TeAHUs MpeABapuUTeAeH U300p Ha CepMO3HU U
Haje>XXAH! THPIOBCKU MapTHROPU C A00Opa pe-
IyTalMsl M CTOIIaHCKa IpakTuka. [Ipuemanero
Ha M3IIbJAHEHME IO BaAMAHO 3aAbAXKEHNE, W3-
BBPIIIEHO B MOMEHT, B KOJITO BCe OIlle He € IMa-
A0 pellleHe 3a OTKpUBaHe Ha IIPOU3BOACTBO I10
HeCbCTOATEAHOCT, HO AABXKHUKBT PaKTIIeCK
Beue Ce e HaMupaad B CbCTOsAHNE Ha HeIlJaTe-
JKOCIIOCOOHOCT MAM CBPBX3aAABXKHIAAOCT, 3a
KpeauTopa e CBbpP3aHO He CaMO CbC 3aAbAXKe-
HIle Aa BbpHE II0Ay4eHOTO CJAeJ OOsBeHaTa Ha-
Ja/Ha gaTa Ha HEI1aTeXXOCIIOCOOHOCTTA, PecIlL.
CBPBX3aAAbXKHAAOCTTa. B Tasm curyanms cb-
II[ecTByBa PUCK B3eMaHeTO My Ja He MOXe Ja
ObAe yAOBAETBOPEHO B IIPOU3BOACTBOTO IIO He-
CBCTOSITEAHOCT, OCOOEHO aKO He € 00e3I1e4eHO I
MIMYIIIeCTBOTO Ha AABXKHIKA e HeJOCTaTh4HO 3a
YAOBAETBOPsIBAHETO MY.

TbPIrOBCKO

MOTAT AN OPTAHU3ALIUUTE
C HECTOITAHCKA IEA AA
YUACTBAT B ThbPITOBCKMU
APYXXECTBA?

Svetlin Adrianov

Ceemaun Aopusinos

Development of market relations and diversi-
fication of involvement in economic life have
increasingly raised questions about different
aspects of the participation of non-profit orga-
nizations, such as associations, foundations, etc.
in economic activities.

Whereas direct engagement of such organiza-
tions in economic activities is stipulated in a
comparatively clear way by the law, their par-
ticipation in other legal entities, entirely de-
voted to commercial operation, is still subject to

various interpretations leading to often contro-
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C pasBuTHeTO Ha Ha3apHUTe OTHOIIEHUS U
pasHooOpa3saBaHeTo Ha GoOpMUTe Ha ydacTue
B CTONIAHCKMSI JKMBOT BCe I10-4eCTO Ce MOCTaBsT
BBIIPOCH, Kacaellly pasAMYHUTE acleKTU Ha
y4JacTMeTO Ha OpraHM3alMUTe C HecToIaHCKa
11ea — aconmanuu, GoHAAIMU U Ap., B CTOIaH-
CcKa AeMHOCT.

/JloKaTo TIpsAKOTO M3BLPIIBaHe Ha CTOIIAHCKa
AEVHOCT OT TaKiBa OPTaHM3allull € CpaBHUTeA-
HO SICHO ypeJeHO OT 3aKOHa, y4acTUeTO UM B
APYIU IOpUAMYECKM AUIA, U3ISLA0 aHTaXKupa-
HI C TBPTOBCKa AEIHOCT, BCe Ollle e IIpeAMeT Ha
Pa3AMYHN ThAKYBaHI:, 4€CTO IIPOTUBOIIOAOXK-
HI TIO CBOUTE M3BOAM.
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versial conclusions.

Some legal practitioners, including judges,
whose points of view have taken shape in court
orders, share the opinion that it is inadmissible
for a non-profit legal entity to establish a com-
pany, as this allows indirect participation in the
economic turnover, carrying out economic ac-
tivities of a wider scope than those provided for
in the Non-Profit Legal Entities Act (NPLEA),
namely economic activities related to its reg-
istered subject of non-profit activity. Another
argument in this respect ensues from the pro-
vision of Article 25, Paragraph 1, Item 6 of the
NPLEA which places participation in other or-
ganizations among the powers of the general
meeting of the entities under this Act. The orga-
nizations in question are interpreted narrowly
in the sense of other non-profit entities.
However, such a view cannot be supported.
First of all, the NPLEA does not prohibit, either
directly or indirectly, participation of non-profit
organizations in companies. On the contrary, by
envisaging a possibility for non-profit legal en-
tities to participate in other “organizations,” the
Act provides for a wide range of opportunities.
Although the NPLEA does not define the term
“organization”, Bulgarian legislation provides
enough definitions which allow drawing the
conclusion that under Bulgarian law an organi-
zation is a legal person or an association of legal
and natural persons autonomously organized
on a legal basis. Therefore, companies, as well
as consortia, civil partnerships, co-operations
and even some forms of public-private partner-
ships are undoubtedly “organizations” along
with the non-profit entities.

The Commerce Act regulating company regime
does not provide for any limitations in this re-
spect either. Under the Act, a company is “an
association of two or more persons for effect-
ing commercial transaction with joint means”,
whereas the founders shall be “Bulgarian or for-
eign natural or legal persons possessing capac-
ity”. Furthermore, “a person may participate in
one or more companies in case such participa-
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Hskon 10pucTty, BKAIOUUTEAHO CbAUN, YMUTO
Bb3IAeA) ca MaTepuaAu3VpaHN B CbAeOHI pe-
IIIeHNs, Ca Ha MHeHIe, Jye e HeJOIyCTUMO I0pu-
AUYECKO ANIle C HEeCTOIIaHCKa 11e4 Ja Ch3Jaje
TBPIOBCKO APY>KeCTBO, Thil KaTO I10 TO3Y HaulH
611 yJyacTBaa0 KOCBEHO B CTOIIAHCKNA OOOPOT C
IO-IIMPOK CIHEKTbP OT CTONAHCKM AeHOCTH,
OTKOJAKOTO I103BOAsBa 3aKOHBT 3a IOpuUANYe-
cKuTe Auila ¢ HecrommaHcka nea (3IOAHLI), a
MIMEHHO — CTOIIAHCKU AEMHOCTM, CBBP3aHM C
perucTpupanmus My IpegMeT Ha HeCTOIIaHCKa
AertHocT. JlorbAHNTeAeH apTyMeHT ce B31IMa OT
pasmopeadara Ha u4. 25, aa. 1, . 6 ot 310/AHL],
KOJITO ITOCTaBsI B KOMIIETEHTHOCTTa Ha ODIIIOTO
cbOpaHMe Ha CyOeKTUTe Ha TO3M 3aKOH yJacTue-
TO B APyTM OpraHM3alliy, KaTo TOBa Ce ThAKYBa
CTeCHUTEAHO B CMICBA Ha APYIU OpTaHMU3aIium
C HECTOIIaHCKa IIeA.

TaxbB BB3raea obadye He MOXKe ga Obae croge-
A€H.

IIpean Bcuuxo 3IO/HIL] ne 3abOpaHsABa, HUTO
IIPSIKO, HUTO KOCBEHO y4acTMeTO Ha OpraHm3a-
LIV C HECTOTIaHCKa 11e4 B TbPTOBCKM APY>KeCTBa.
Hamnpotus, kato mnpeABrKia BB3MOXKHOCT 3a
yJyacTye Ha IOpUANYecKUTe AuIja C HeCTOIIaHCKa
1lea B ApyTu ,,OpraHusanumn’, 3aKOHBT IIpeoc-
TaBs eAVH 40CTa IIMPOK KPBI OT BH3MOXKHOCTIL.
Maxkap cammar 3IOAHLI aa He cbabpKa ompe-
AeleHne 3a ,OopraHmusanus’, B 0bATapcKoTO 3a-
KOHOAATeACTBO MMa AOCTAaThUYHO TaKMBa, KOMTO
II03BOASIBAT Aa Ce HaIlpaBU M3BOJ, Ue 3a ObArap-
CKOTO IIpaBO OpTraHM3aIls € OPUANIECKO AULle
UAU CAPY>KeHMe OT I0pUANIecK 1 GpU3NIecKn
ANIIa, OpTaHM3alIOHHO 000CO0eHO Bh3 OCHOBa
Ha 3akoH. Caeg0BaTeAHO HapeJ, C OpraHM3aIu-
UTe C HeCcTOIlaHCKa IlleA, Oe3CIIOpHO ,,OpraHu-
3anyu”’ ca U ThPTOBCKUTE APY>KeCTBa, KaKTO U
KOHCOPLIMYMUTE, TpakAaHCKUTe ApYy>KecTsa,
KOooIlepallnuTe, a AOpu U HiAKou POpMU Ha
y0AMYHO-9aCTHO ITapTHBLOPCTBO.

TBpropckuAT 3aK0H, ypexxJalll pe>xkiuMa Ha Thp-
TOBCKITe APY>KeCTBa CBIIO He ChAbp>Ka HMKaK-
BII OrpaHMuyeHNs B Ta3u Hacoka. Criopeg Hero
TBPTOBCKOTO APY>KeCTBO e ,,00e A/ HsIBaHe Ha ABe
1AM TIOBede AUIIA 3a U3BbPIIIBaHe Ha ThPTOBCKI
cAeaKu c ob1mu cpeacTBa’, KaTo yupeauTeAuTe
TpsAOBa 4a 0bAaT ,A€eCIIOCOOHN OBATAPCKI UAN
9y>KAeCTpaHHN (PU3MIECKN UAN IOPUANYECKU
aura”. Hermo moseue, ,,BCSIKO AUIIE MOXKE Aa
y4yacTBa B IIOBede OT e4HO APY>KeCcTBa, 40KOAKO-
TO 3aKOHBT He 3a0paHsiBa ToBa”. JOKOAKOTO Cy-
oextute Ha 310/HLI ca GescriopHO 10pUAMIe-

13
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tion is not prohibited by law”. So far as the ad-
dressees of the NPLEA are indisputably legal
persons, it is beyond any doubt that the Com-
merce Act allows them to incorporate and take
part in one or more companies to the extent the
latter is not specially prohibited by law.

The argument about lawful indirect engage-
ment in economic activities is also inadmissible.
The NPLEA explicitly provides for non-profit
organizations to perform auxiliary economic
activities with a view to funding their main
non-profit activities. Hence, even if one accepts
that participation in a company constitutes a
peculiar indirect engagement in economic ac-
tivities, such participation is not inadmissible
for non-profit entities because, per argumen-
tum a fortiori, since they are allowed by law to
engage directly in economic activities, there are
even stronger grounds for them to do so indi-
rectly. The extent to which holding stocks and
shares of a company capital may be considered
as direct or indirect engagement in economic
activities, with a view to ensuring additional
funding for the attainment of the organization’s
non-profit goals and not as an investment is a
separate point at issue.

It is clear that from a legal point of view there
is no impediment for non-profit legal entities to
participate in companies. The only limitation
would be to allocate income from this participa-
tion not as profit but to use it entirely to attain
the non-profit purpose of the organization. To
prohibit those organizations from funding their
activities in a way that offers great opportuni-
ties in a developed and well-functioning market
economy lacks economic logic. Despite some
court orders in the opposite sense, as the above-
mentioned, there are numerous examples of
companies which have been entered in the
Commercial Register with participation of non-
profit legal entities in them. The latter shows the
correct approach adopted by the Commercial
Register, which should also serve as the basis
to unify and stabilize case-law on such issues in
the right direction.
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CKI ANIIa, HEe MOXKe Aa MMa HIUKaKBO ChbMHEHUE,
ye TBbproBckmsT 3aKOH AOITyCKa Te 4a yupeasBaT
U Aa y4acTBaT B ThPTOBCKM APY>KeCTBa, a A0pU U
B IIOBEYE OT €4HO TaKOBa, 40KOAKOTO 3a II0CAEeA-
HOTO HsIMa OCOoOeHa 3aKOHOBa 3a0paHa.
A0oBOABT 3a HE3aKOHHO KOCBEHO OCBHIIEeCTBsIBa-
He Ha CTOIIaHCKa AeJHOCT, ChIIIO € HelTpUeMANB.
3I0AHL] u3pmyHO gomycKa OpTraHM3aLMUTe
C HecTOIIaHCKa Ijead MPsKO Ja M3BBPIIBAT CTO-
IIaHCKa AEeMHOCT, KaTO ChIIbTCTBAIlla TaKaBa, C
orae/, (pyHaAHCUPAHETO Ha OCHOBHATa Cli, HECTO-
naHcka geitHoct. CaegoBaTeAHO, AOpU Aa IIPU-
eMeM, Ye y4acTUeTO B TBPTOBCKO APY>KeCTBO
IIpeJCTaBAsBa CBOEOOPA3HO, KOCBEHO ydacTue
B CTOIIaHCKa AEHOCT, TO TOBa He € HeJOIlyCTU-
MO 3a I0pUAMYIecKuTe Anlla ¢ HeCToIlaHcKa Iied,
TBI1 KaTo II0 apTyMeHT 3a I10-CUAHOTO OCHOBa-
HIe, cAeJ KaTO 3aKOHBT UM II03BOAsIBa IIPSIKO
Aa yJacTBaT B CTOIIaHCKa AeIHOCT, C OlIle I10-TO-
AsMa CuAa e Bb3MOXKHO 3a TIX A4a ydacTBaT U
,KocseHo”. OTgeaeH BBIIPOC € A0KOAKO IIpuTe-
>KaBaHEeTO Ha As40Be MAM aKIUM OT KaluTaaa
Ha ThPTOBCKO APY>KeCTBO MOXe Ja Ce pas3raexK-
Aa KaTo M3BBpIIBaHe — IIPSAKO UAM KOCBEHO, Ha
CTOIIaHCKA AEIHOCT, a He KaTO MHBECTULINS Ha
CpeACTBa C OrleJ OCUTypsIBaHe Ha AOII'bAHUTEA-
HO (pMHAHCHpaHe 3a IIOCTUTaHeTO Ha HeCTOIIaH-
CKITe 11eAN Ha OpTaHM3aIusITa.

SIcHO e, ye OT raeaHa TOYKa Ha 3aKOHa HIMa
Ipedyka 3a IOpUAMYIECKUTe ANIJa C HeCTOIIaH-
CKa Ilea Ja yJacTBaT B TBPTOBCKM Apy>KecTBa.
EauHCTBEHOTO orpaHmnyeHNne e IIPUXOAUTEe OT
TOBa yJacTue Ja He ObJaT pasnpeseAsHN KaTo
nmedaaba, a ga 0baaT MUBILAO M3IIOA3BaHU 3a
OCBIIeCTBsBaHe Ha HeCTOIIaHCKaTa Ijed Ha op-
raHusanmaTa. HaMma 1 MKoHOMMYecka A0THKa
Ha Te3U opraHmsanuu ja 0Obpae 3abpaHeH TO3U
HauMH Ha (pUMHAHCKPaHe Ha A4eMTHOCTTa UM, KOi-
TO IpeAJara roieMu BB3MOXKHOCTU B yCAOBU-
sTa Ha pas3BUTa U HOpMaaHO QYHKIIVOHMpaIIa
Ila3apHa MKOHOMMKa. 3aroBa ITI0A0XKUTEAHO
BIleyaT/AeHe Ipasu $pakTa, 4e BBIIPeKU HAKOU
CbaeOHM pellleHNs B OOpaTeH CMMUCHA, KaKBU-
TO CIIOMeHaxMe I10-TOope, CbhIIlecTBYBaT peuiia
IpUMepy Ha BIIMCaHU B THProBCKUsI peTucTbp
TBPIOBCKM APY>KeCTBa, B KOMTO ydacTBaT I0pU-
AMYECKN AMIIA C HeCTOMNAaHCKa 11ea. ToBa mokas-
Ba IIpaBMAHMA MOAXOZ Ha TBHprosckus peruc-
TBpP, KOWUTO OM cAeABaao Aa MOCAYXMU U KaTo
OCHOBa 3a yeJHaKBsBaHe 1 cTaOuAm3upaHe B
IIpaBliAHa IIOCOKa Ha cbAeOHaTa IIpaKTHKa I10
Te3U BBIIPOCH.
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ENERGY

UNDER THE EU THIRD
ENERGY PACKAGE

OWNERSHIP UNBUNDLING
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EHEPTETUKA

OTAEASHE 110 COBCTBEHOCT
CBbIZ1ACHO TPETWSI
EHEPTUEH ITAKET HA EC

Nickolay Kiskinov

Huxonaii Kuckunos

The EU 3rd Energy Package provides for a va-
riety of measures with the aim of enhancing
competitiveness, protecting consumers and
ensuring the energy security in Europe. How-
ever, one of the most controversial issues dur-
ing discussions in the European Parliament
and the Council turned out to be the separa-
tion of activities, known as “unbundling”.

The compromise reached as a result of the tri-
logue procedure envisages the introduction of
three options for the unbundling: 1. full own-
ership unbundling (OU); 2. independent sys-
tem operator (ISO); 3. independent transmis-
sion operator (ITO). Ownership unbundling
has traditionally been perceived as a model
creating prerequisites for competition. Still, in
order to take into consideration the peculiari-
ties and needs of the different Member States,
the two other alternatives have also been
adopted.

Under the ownership unbundling model the
companies in possession of a transmission
system are obliged to act as operators of a
transmission system. They are not allowed, ei-
ther directly or indirectly, to exercise control
or powers over a company performing pro-
duction or supply activities. Thus, one and
the same entity shall not be able to exercise
simultaneous control or powers over a com-
pany acting as a transmission operator and a
second one performing production or supply
activities. Within the meaning of the EU Gas
and Electricity Directives ‘powers over an-
other company’ imply: 1. the right to vote; 2.
the right to appoint members of the bodies of
the company or its legal representatives and 3.
possession of the majority of shares.
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Tpernar enepruen naker Ha EBpornerickus cpio3
IIpeABIKAa MHOKECTBO MePKM, HaCOYeH! KbM
Cb3JaBaHe Ha KOHKYPeHLNs, 3allliTa Ha IoTpe-
OuTeauTe U rapaHTHpaHe Ha eHepruiiHaTa CU-
rypHoct Ha Espona. Eaun or MmomenTuTe 00a-
Je, KOWTO Ch3Aade Hall-ChIeCTBeHM AMCKYCUN
B Eponerickusa napaament u Cobera, Oerrre
pa3AeAsHeTo Ha ACIHOCTUTE MAM IIO-U3BECTHO
karo unbundling.

KoMnpoMucHusAT BapuaHT, IIpMeT B IIpOLIeAy-
paTa 110 TpMaJor B Ha4aA0TO Ha Ta3U roAMHA
IIpeABIDKAa BbBEXJaHe Ha TpuTe MoJela Ha
pasgeasne Ha geviHocTuTe: 1. OTgeasHe 110 cO0-
CTBeHOCT, 2. HesaBucum cucremen onepartop u
3. HesaBucum nipenocen oneparop. OtaeasHe-
TO II0 CODCTBEHOCT TPaAMIIMOHHO Ce Bb3IIpue-
Ma KaTo MOJea, KOWUTO Cb3AaBa MPeAroCTaBKI
3a KOHKypPeHIVs, HO C Ordel Ha OTYMTaHe Ha
crienuUKNUTe U HY>KAUTE Ha pa3AMdHUTe ABp-
JKaBU-Y4€HKM, ce Bbh3IIpuexa u ApyruTe ABa ad-
TepHATUBHU MOJeAa.

Mogaeast Ha OTgeasiHe IO COOCTBEHOCT Ipea-
BIDKAQ IIPeATIPUATISATA, KOUTO Ca COOCTBeHUIIN
Ha IIpeHOCHaTa cucreMa Aa ObAaT 3a4bAXKeHU
Aa AeVICTBaT KaTo OIlepaTOpM Ha IMPEeHOCHa CIC-
Tema. Ha mocaeanure He e MO3BOAEHO HPSKO
1A KOCBEHO Aa OCBILECTBABAT KOHTPOA UAM A
MMaT IIPaBOMOIINA BbPXY IIpeAIIpUATIE, KOETO
ce 3aHMMaBa C AeVHOCT IO IIPOU3BOACTBO UAM
aocraBka. CbOTBETHO, €4HO U CBIIO AUIe He
MOXe Ja yIIpaXkHsiBa eAHOBPeMEeHHO KOHTPOA
UAU Ja MIMa MPaBOMOIIUs BbpPXy IIpeAnpus-
T, KOEeTO AeIICTBa KaTO IIPEHOCEH OIlepaTop 1
BBbPXY APYTO TaKOBa, KOETO Ce 3aHMMaBa C Aeii-
HOCT IO IIPOM3BOACTBO UAM AOCTaBKa. I1o cmnm-
cbaa Ha Eaexrpudeckara n 'azoBara aupexTu-
Ba, IIPaBOMOIINs BbPXY APYIO IpeArpusTHe
pkarousart: 1. ITpaBoto aa ce raacysa, 2. IIpaso-
TO Ja ce OIlpeAeAsT YAeHOBeTe Ha OpTraHuTe Ha
NpeANpUATIETO UAM HETOBUTE 3aKOHHU IIpea-
craputean u 3. [Ipuresxasanero Ha Maxxopura-
peH asa4.

C oraea mbAHOTO pasjeasiHe ¥ OCUTypsIBaHe Ha
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With a view to the full unbundling and provi-
sion of additional guarantees as to the inde-
pendence of the transmission operator, limita-
tions are envisaged in the sense that one and
the same person may not be simultaneously
member of a supervisory, administrative or
representative body of a company acting as a
transmission system operator and of one per-
forming production or supply activities. In
case control is exercised by a Member State or
a state body, they are not considered to be one
and the same entity. Such a perception ensues
from the peculiarities of the energy sector in
certain Member States where companies deal-
ing with supply and production or acting as
operators are controlled by the state.

The mandatory requirements towards compa-
nies that have completed ownership unbun-
dling may be derogated by Member States but
not later than 3 March 2013. Still, derogation
is permitted only in case operators are not part
of a vertically integrated company.

A possibility is also envisaged to comply with
the ownership unbundling requirements in
those cases where two or more companies in
possession of transmission systems have es-
tablished a joint venture acting as an opera-
tor in two or more Member States as regards
the respective transmission systems. Another
company may not take part in the joint ven-
ture, unless it has been approved as an inde-
pendent system or transmission operator.
Member States are to ensure ownership un-
bundling of the transmission system operators
not later than 3 March 2012. However, Mem-
ber States have the freedom to consider the ap-
plication of one of the other two models for
unbundling, namely as independent transmis-
sion operator or independent system operator.
Debate over the effectiveness of the different
models for separating activities is unlikely to
die down any time soon. An immediate result
of these discussions was the adoption of the
compromises in the EU 3rd Energy Package.
These, however, will allow an objective assess-
ment of the impact on the liberalized energy
sector of the application of each model in the
different Member States.
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AOITBAHUTEAHU TapaHLUM 3a He3aBUCUMOCT-
Ta Ha IPEHOCHM: OIlepaTop, ce IpeABIKAAT U
OrpaHMYeHNs eAHO U CBIIO ANlle Ja He MOXKe
Aa ObJe 4AeH Ha HaA30peH, aiMUHICTPaTUBeH
AN TIpeAcTaBUTeAeH OpraH eAHOBPEeMEHHO B
NpeAnpuATIs, KOUTO OCBIECTBABAT AEVHOCT
KaTo oIlepaToOp Ha IIpeHOCHa CICTeMa U Ha ApY-
ro, KOeTO ce 3aHMMaBa C AeVHOCT I10 IPOU3BOA-
CTBO 1AM AOCTaBKa. B caydyaure korato aumero,
KOeTO yIIpa’kHsBa KOHTPOZ, € Abp>KaBa-44eHKa
AN AbpP>KaBeH OpraH ce CumuTa, ye TOBa He e
eaHo M cbiro aurie. ToBa ce Hasara oT ocode-
HOCTUTEe Ha eHepIUIHUS OTpacha B HAKOU Abp-
JKaBU-YAEHKH, KbAETO HpeAnpuATHATa, KOUTO
ce 3aHMMaBaT C AOCTaBKa, IIPOM3BOACTBO UAU
AeVicTBaT KaTo oIlepaTop, ce KOHTpOAMpaT OT
Abp>KaBara.

3aabAKUTEAHUTE U3UCKBAaHNA KbM IIpeAnpusi-
TUSITA UBBBPIINAU OTAEASTHETO 10 COOCTBEHOCT
Moratr ga ObgaT AeporMpaHu OT AbpKaBUTe
YA€HKM, HO A0 He IO-KbcHO oT 3 mapt 2013 r.
Tosa obaue e 40IyCTMO eAMHCTBEHO 3a CAyva-
UTe, B KOUTO OIlepaTOpuUTe He ca 4acT OT BepTu-
Ka/HO MHTeTpUpaHO IpeAlpusiTHIe.
IIpeasugena e m Bb3MOKHOCT 3a Clla3BaHe Ha
U3VCKBaHUATA 3a pasjeAsHe 10 COOCTBEHOCT 3a
cAy4yanuTe, B KOUTO ABe MAM IIOBeYe IIpeAIlpu-
ATUA, KOUTO IIpUTEXKaBaT IPEHOCHU CUCTeMU
ca Cb3Jaay CbBMECTHO HpeAlpusATHe, KOeTO
AeVICTBa KaTo OIlepaTop B ABe MAU IIOBeYe Abp-
SKaBMU-YA€HKM 10 OTHOIIEeHNMe Ha ChOTBETHUTE
IIpeHOCHM cucTteMu. B cbBMecTHOTO mpeamnpu-
ATHE He MOXKe Aa ydacTBa APYro IpeAlipusrTue,
OCBEH aKko e O1A0 0400peHO KaTO He3aBMCUM
CHICTEMEH OIlepaTop MAM He3aBUCUM IPEeHOCeH
orepaTop.

OraeassHeTO IO COOCTBEHOCT Ha OIlepaToOpuTe
Ha IIPeHOCHU CUCTeMM TpsiOBa ga ObAe OCUTY-
PeHO OT Abp>KaBUTe-4A€HKM He I10-KbCHO OT 3
Mapt 2012 r. AbpkaBuTe-uaeHKH, oOade, MMaT
cBobojaTa aa IpeleHsT 4a IpUAOXKaT HAKOM OT
ApyTuTe MOJAeAN Ha OTAeAsiHe KaTO He3aBUCUM
IIPEHOCeH OIlepaTop MAM He3aBUCUM CUCTeMeH
orepaTop.

AuckycunTte OTHOCHO e(eKTMBHOCTTa Ha pas-
AVYHUTE MOJeA! Ha pasJeAsHe Ha AeTHOCTUTe
e4Ba AU CKOpO Iie NpukAodn. Toa HaA0XHU 1
BB3IIpYIeMaHeTO Ha KOMIIPOMICHUTE BapMaHTI
B Tpertus enepruen naket Ha EC, xoeTo mie 11o3-
BOAM U3BbPIIBAaHETO Ha OOeKTMBHA OIleHKa 3a
edpexTa BbpXy AnbOepaan3upaHNs eHeprieH Ia-
3ap OT Bb3IIpMeMaHeTO Ha BCeKM MOJea B pas-
AVYHUTE Abp>KaBU-4AeHKI.
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BANKING &

RESTRUCTURING OF

FOREIGN BANKS AND ITS
EFFECTS ON SECURITIES
PROVIDED IN BULGARIA
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BAHKOBO N ®UHAHCOBO

INIPECTPYKTYPUPAHETO
HA 9y KAECTPAHHMU
BAHKU V1 EOEKTUTE MY
BBPXY IIPEAOCTABEHI B
b'bAT'APUSI OBE3ITEYEHUSI

Alexander Stefanov

Anexcanovp Cmeghanos

Largely as a manifestation of the freedom of
movement of capital across the EU, but also as
an effect of globalization and the operation of
trans-national companies in need of flexible fi-
nancing, such financing is relatively frequently
obtained centrally by the relevant company.
At the same time, its subsidiaries in individual
countries also get some access to the financing
thus obtained, with their local assets serving as
a security or collateral.

To assure as fully as possible the possibility of
enforcing such securities, they are subject to lo-
cal law, whereas the principal loan agreements
are governed by the law of the countries having
the most advanced financial centers.

At the same time, it is common practice for
major international banking institutions to be
restructured and/or transfer amongst them-
selves rights in respect of financial instruments
provided to third parties. While in most cases
this is done in compliance with the law of the
country where the relevant financial center or
the bank’s main office is located, such a transac-
tion inevitably affects all jurisdictions where the
bank operates.

Bulgarian law, specifically our international
private law, and the directly applicable pro-
visions of the European acquis in that respect
provide sufficient mechanisms for the effective
realization of the implications of such transfers,
so long as the debtor is properly apprised there-
of and irrespective of whether they amount to
the transfer of individual rights or to change of
ownership of an entire commercial undertak-
ing. It is also certain that any provided securi-
ties are bound to the principal debt wherever it
is transferred.

Irrespective of whether such securities are pro-
vided by force of separate documents (con-
tracts), for the sake of tidiness it would be ad-
visable for them to be transferred by force of
annexes to said documents or even by trilateral
transfer or swap agreements being signed be-
tween the old and new creditor and the debtor.
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/o roasiMa CTelleH KaTo IIpOsBAeHIe Ha CBODO-
JAaTa Ha ABIUKeHue Ha Kanutaau B EC, Ho 1 kaTo
pesyAaTaT OT raobaam3anusATa U AefHOCTTa Ha
TpaHCHAI[MIOHAAHNUTe KOopHopauuy, Hy>KJae-
IIM ce OT I'bBKaBO (pMHAHCHpaHe, CPaBHUTEAHO
4yecTo ToBa (pUHaHCUpaHe ce IoAydyaBa Ha IleH-
TpaZHO HUBO OT CbOTBeTHaTa KommtaHus. Cb-
LIeBpeMeHHO, OTAeAHUTe ABILIepHIU Apy>KecTBa
B pa3AMYHUTE ABbP>KaBU CHIO ITOAydaBaT OII-
peaeAeH AOCTBII 40 MOAY4E€HOTO (PUHAHCHUPaHe,
KOITO ce oDe3nieyaBa MAM TapaHTUpa C aKTUBU-
Te MM Ha MeCTHO HUBO.

3a aa ce rapaHTHpa B Hall-TOAsIMa CTeIeH Bb3-
MO>KHOCTTa 3a €BeHTyaAHO U3II'bAHEHUe BbpXy
JAaseHuTte oDe3rIedyeHNs], Te Ce MOAYMHIBAT Ha
MECTHOTO IIpaBO, AOKaTO OCHOBHUTE 3aeMHU
CIIOpa3yMeHIsI ce peryampar OT IIPaBOTO Ha
ABbP>KaBUTe C Hall-pa3BUTU (PMHAHCOBU IIEHTPO-
BE.

CoplreBpeMeHHO, He e PsIAKOCT B IpaKTHUKaTa
roaemMiu Me>KAyHapoaHu OaHKOBM MHCTUTYLIN
Aa ce IIPecTPYKTypupaT U/MAU Ja TPexXBbPASIT
IIOMeXAY CHU IIpaBa IO IIpeAOCTaBeHU Ha Tpe-
TU Anlia (pUMHAHCOBYM MHCTpyMeHTH. JOKaTo B
II0BEYeTO cAydyay TOBa ce cAydBa CbOOPasHO C
IIPaBOTO Ha ChOTBeTHATa Abp>KaBa, KbAeTO ce
HaMupa PUHAHCOBUAT LIEHTHP MAY OCHOBHOTO
cedaauile Ha OaHKaTa, HEM3MEHHO eJHa TakKaBa
TpaH3aKINs ce OTpas3sABa BbB BCUUKIU IOPUCAVK-
uun, KbAeTo OaHKaTa orepupa.

bbarapckoro mpaBo M B 4acTHOCT MeXXAyHa-
POAHOTO HM YacTHO IIpaBO M IPSKO IPUAO-
JKMMITe HOPMU Ha 3aKoHoAaTeAcTBOTO Ha EC
B TO3U acIeKT OCUTYypsBaT AO0CTaThUYHO A00pu
MexaHu3MI 3a eQeKTUBHO peaan3ypaHe Ha
rocaeAuIiUTe OT TOpecliOMeHaTuTe IIPexXBbp-
ASHUA, AOKOAKOTO AABXKHUKBT € YBeJOMeH
3a TsIX, HE3aBUCUMO JAaAM Ca U3BBPIIEHM KaTo
IpexBbpAsiHe Ha OTAeAHM IIpaBa MAU Ha 115140
TBPIOBCKO IpeanipuATue. bescriopHo e cbio,
ye IpeJOoCTaBeHITe OOe3IedeHns cAeABaT I1aB-
HIS ABAT IPU IPEXBbPASTHETO MY.
HesaBucumMo oT TOBa, AOKOAKOTO caMuUTe 00e3-
IeYeHMs B IIOBEYeTO cAydal ca IpeAoCTaBeH!
C OT4eAHM AOKYMeHTHU (40TOBOpH), 3a A00puUs
pea 61 MOTa0 Ja ce Ipernopbya TAXHOTO IIpex-
BbpAsHE Ja Ce U3BBPIIM C aHEKCU KbM Te3!
AOKYMEHTU WA AOPU 4dpe3 MOANMCBAHeTO Ha
TPUCTPaHHU CIIOpa3yMeHNs 3a IIPeXBbPASHETO,
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It is also useful, for the sake of completeness
and the provision of even greater assurance for
each subsequent instance where proof is need-
ed, that the debtor be notified by a notarized no-
tice of the change of creditor to whom the debt
is owed.

The question arises, however, of the manner
of transfer of securities, the provision of which
is to be recorded in the relevant registers: the
Special Pledges Registry, the Commercial Reg-
ister (in case of pledges over company shares or
commercial enterprises), the Property Register
(in case of real estate property used as securi-
ties), etc. Changes in the underlying legal rela-
tionship between the parties are not reflected ex
officio in such registers but must be recorded
therein upon request by the parties concerned.
To that end, it is in the best interest of the par-
ties concerned (notably, the new creditor) to
request such entries to be made in the relevant
register. For the sake of the swift and unhin-
dered registration of all changes, it is also rec-
ommended to ensure the cooperation of the old
creditor and the debtor, e.g. by granting the ap-
propriate powers of attorney to entities trusted
by all interested parties.

INSURANCE

OBTAINING PROPERTY
INSURANCE ON ANOTHER
PERSON’S PROPERTY TO
THE BENEFIT OF A THIRD
(NON-OWNER) PARTY

JULY - SEPTEMBER

CbOTBETHO 3aMeCTBaHETO B AbAra MeXJ4y CTa-
pusl, HOBUSL KPeAUTOP U AAbKHMKA I10 00e3IIe-
JeHMATA.

IToaesHo e, c oraea mbAHOTaTa U Ch34aBaHe Ha
II0-TOASMa CUTYPHOCT IIPU €BeHTyaAHa I0CAeA-
Ballla Hy>XXJa OT JOKa3BaHe, ¥ HOTapUaAHOTO
yBeJOMsBaHe Ha AABXHUIKA 3a IIpOMsHATa Ha
HETOBI:I KPeauTop.

Bbsuuksa obade BBIIPOCHT 3a IPEXBbPASHETO
Ha OOe3IleyeHus, 4MEeTO MpejoCTaBsIHe ce OT-
passBa B CbOTBeTHM peructpu — Llenrpaanms
perucrop 3a ocoOeHute 3aa03u, ThpProbBcKus
perncTsp (3a 3a40Tr Ha APY>KECTBeH A4 UAU
TBPIOBCKO IIpeanpuAtue), VIMoTHmus peruc-
Thp (3a rapaHIVIOHHNU IIpaBa BbPXY HeABVIKU-
My uMOTH) 1 T.H. Teau perucrpu He oTpasssar
IIPOMEHUTE B OCHOBHOTO IIPaBOOTHOIIEHNE
MeXAy CTpaHMUTe CAy>KeOHO, a € HeoDXOAMMO
Aa ce IOMCKa BIIJMCBaHe Ha MpOMsHaTa B 0OCTO-
ATeACTBaTa.

3a Tasm Lea ydacTBaljuTe CTpaHU (M Hpeau
BCMUYKO HOBUAT KPeAUTOP) MMaT UHTepec 4a 3a-
SABAT CHOTBETHNUTE BIIMCBAHMUS KaTO € IPeropb-
4UTeAHO 3a OBP30TO M OE3NPOOAEMHO MPOTU-
YyaHe Ha BCMYKM PerucTpalVOHHU IpoLelypu
Aa Cce OCUTYPU CbAEVICTBUETO KaKTO Ha CTapus
KpeAUTOp, Taka U Ha AABXKHMKA I10 oOe3rede-
HIE€TO, HaIlpuMep 4pe3 IIpeAoCTaBsSHe Ha Ha-
AA€XHM ITbAHOMOIIHNA Ha 4OBePeHN Ha BCUIKI
CTpaHM ANIIA.

3ACTPAXOBATEJIHO

CKAIOYBAHE HA
MMYIIECTBEHA 3ACTPAXOBKA
BBHPXY UYKA0 MMYIIECTBO

B IIOA3A HA TPETOTO ANILIE-
HECOBCTBEHMK

Atanas Valov

Amanac Bvios
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In the context of increasingly common devel-
opment of new-generation retail and business
centers, the concept of which involves handing
over of the retail areas to the tenants in a condi-
tion of rough construction, combined with the
obligation of the tenants to perform at their own
expense all finishing works and to make certain
improvements to the property, part of which
will remain permanently fixed to the building
and, therefore, in the ownership of the land-
lord, the issue concerning insurance of these
improvements to the benefit of the persons who
made them becomes particularly important.

PENKOV. MARKOV & PARTNERS

B KoHTekcTa Ha Bce I10-MacOBOTO M3rpakjaHe
Ha TBPIOBCKU IIeHTpOBe M OQIC KOMIIAEKCH
OT HOBO IIOKOJ€HMe, KOHIeIIMsITa Ha KOU-
TO IIpeArioAara IIpejaBaHe Ha TBHPTOBCKITE
IIA0IIM Ha HaeMaTeANTe B ChCTOSIHME Ha Ipyd
CTpOEX, ChUeTaHO CbC 3aAbAKEHNETO Ha Hae-
MaTeAuTe Aa U3BBpPIIAT 3a CBOsSI CMeTKa BCUYKI
AOBBPIINTEAHN pabOTU U Aa HAIpaBAT OIIpe-
AeAeHN MoA00peHMsi B 00eKTa, 4acT OT KOUTO
CTaBaT TpalHO MPUKpeIleH! KbM CrpajaTta U
cAea0BaTeAHo - cODCTBEHOCT Ha HaemoJaTeas,
ocobeHa Ba>KHOCT IpUA00VBa BBIIPOCHT OTHOC-
HO 3aCTpaXxOBaHETO Ha Te3U MOJ00peHMs B I10A-



Lega InterConsult News

At the same time, the leases of retail or office
areas frequently envisage explicit obligations of
the tenant to maintain throughout the period of
the lease a property insurance of the property
kept in the rented premises and the improve-
ments made by the tenants in the course of the
finishing works.

As far as these improvements remain in the
ownership of the landlord, the issue of exis-
tence of insurance interest of the tenant comes
to the forefront. Analogical problems arise in
connection with the development of certain
infrastructural facilities (tunnels, extensions of
the road infrastructure, etc.), servicing mainly
the corresponding retail or office centers and
being financed by private persons, but owned
by the corresponding municipality since they
constitute public municipal property.

While in the field of Life and Accident insurance
this issue is resolved without any contradic-
tions with the explicit provision of Article 233
of the Insurance Code (IC), according to which
such types of insurance can be concluded by
one person (the insured person) on the life and
health of another person with the permission of
the latter, the provisions of Article 201 of the IC,
regulating the insurance of property “without
authorization”, make different interpretations
and contradicting hypotheses possible.
According to the provisions of the IC (Article
201, paragraph 1) if a person obtains an insur-
ance contract the subject of which is another
person’s property in their own name, this per-
son shall be personally liable for paying the
insurance premium. Pursuant to the second
paragraph of the same article, the “insurance
contract related to another person’s property
shall be valid in case the owner of the insured
property has given their consent”. The system-
atic interpretation of these two texts could re-
sult in different conclusions, each of which has
its upholders.

First, even with a view to the heading of the
legal text (“Concluding a contract without au-
thorization”), the conclusion could be made
that an act without power of representation is
concerned, i.e. effecting a contract to the benefit
of the owner of the insured property by a third
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3a Ha U3BLPIINANUTE IV ANIIA.
CpleBpeMeHHO, 4eCTO B HaeMHITe AOTOBOPU
3a THPTOBCKU MAM OPUC IIAOIIU Ce IIPeABVK-
AaT M3pUYHU 3aAbAKeHMs 3a Haemareas Ja
roaAbp>Ka IIpe3 11eAans CpOK Ha 40TOBOpa UMY-
IIjecTBeHa 3acTpaXxoBKa BBPXY CbXpPaHIBAaHOTO
B HaeTOTO IMOMeIlleHle MMYILeCTBO M Halpa-
BeHITe OT Hero IO BpeMe Ha AOBLPIINTeAHUTe
paboTtu moA00peHusL.

AOKOAKOTO 4YacT OT Te3N II0AOOpeHu: cTaBaT
COOCTBEHOCT Ha HaeMozaTeAsl, Ha IIpejeH I11aH
M3A13a BBIIPOCHT 3a HaAMYMETO Ha 3acTpaxo-
BaTeJdeH MHTepec y HaemareaAs. AHaAOTrM4yeH
1po04eM BB3HMKBA U IIpM U3TPa’kJaHETO Ha
orpejeAeHN MHQPPaCTPYKTYPHU CbOPBKEHUs
(TyHeau, pasmupeHms Ha IIbTHaTa WUHppa-
CTPYKTypa U Ap.), oOcAy>KBallly HpeAMMHO
CbOTBETHUTE TBHPTOBCKU UAM O(]UC LIEHTPOBe
1 QUHAHCKPaHU OT YaCTHU ANIIA, HO OMAeMKI
nyOAMyHa OOIIMHCKAa COOCTBEHOCT, ca IIpuUTe-
>KaBaHU OT ChOTBETHATa OOIIINMHA.

N aokaro B obaacTTa Ha 3acTpaxoskure ,, Ku-
BOT” 1 ,34a0104yKa” TO3M BBIIPOC € pelleH
Oe3IpoTNBOPEeYNBO C M3pUYHATa pasnopesda
Ha 44. 233 ot Kogekca 3a 3actpaxosanero (K3),
CbrA1acHO KOMTO TaKaBa 3acTpaxOBKa MOXe Aa
Obde ckalOUeHa OT eAHO Aulle (3acTpaxoBaH)
BBbPXY >KMBOTa U 34paBeTo Ha APYIO AUIle C He-
roBO Cbraacue, To pasropeadburte Ha ua. 201 K3,
ypeXkall] 3acTpaxoBaHe Ha IMYIIeCTBO ,0e3
I'bAHOMOIIME” AaBa Bb3MOXKHOCT 3a Pa3ANM4HU
TBAKYBaHI U IIPOTUBOPEUMBU Te3M.

Cnopea npeasugenoro s K3 (ua. 201, aa.1), ako
e4HO AUlle CKAIOYM 3acTpaxoBaTeleH AOTOBOP
C IIpeJMeT 4y>K/J0 MMYIIECTBO OT CBOe MMe, e
AMYHO 3aAbAXKEHO 3a 3allJalllaHe Ha 3acTpaxo-
BaTeaHaTa Iipemus. Criopeg BTOpara aAuHes
Ha CbIIMA 44eH, , A0OTOBOPBT 3a 3acTpaxoBKa
Ha 4y>X40 MMYIIECTBO e JAeVICTBUTeAeH, ako e
Haaulle oAo0peHne OT cCOOCTBeHMKa Ha 3acTpa-
X0BaHOTO MMyIecTBO”. CrCTeMaTUYHOTO ThA-
KyBaHe Ha Te3U ABa TeKCTa MOXKe Ja AoBeje A0
Pa3AMYHM U3BOAM, BCEKM OT KOMTO HaMIMpa CBO-
UTe IPUBbPXKEHNULI.

Ha mrppBO MsicTO, 40pU M caMO C Orae/ Ha Ha-
VMEHOBAaHMETO Ha 3aKOHOBUS TeKCT (,,CKArou-
BaHe Ha AO0ToBop Oe3 mbAHOMoOIIMe”), OM MoO-
I'ba Aa ObJe HallpaBeH U3BOABT, Ye ce Kacae 3a
AelicTBie Oe3 Ipe/cTaBUTeAHa BAACT, 3a CKAIOY-
BaHe Ha AOTOBOP B I1013a Ha COOCTBEHMKa Ha
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party which has not been authorized to under-
take such a legal act. The pending invalidity of
the contract, envisaged in paragraph 2 of Article
201 and characteristic in particular for transac-
tions concluded without representative power,
is .a consequence of the above.

The consistency of this hypothesis, however, is
questioned by the conclusion of the contract by
the third party “in their own name”, envisaged
in the legal text. This construct suggests indi-
rect representation, through which the party
acts in their own name (but at somebody else’s
expense), and moves us away from the legal es-
sence of the procuration (action in another per-
son’s name and at another person’s expense).
Obviously the law requires that the contract be
concluded by a given person not as an alledged
representative of the owner of the property, but
directly in the name of the third party, becom-
ing personally liable for paying the insurance
premiums. However, if the third party acts as
an indirect representative, the contract could
not be considered invalid, which is in contra-
diction with the provision of Article 201, para-
graph 2.

In order to avoid the “vicious circle” indirect -
direct representation, the reasoning could go in
the direction that Article 201 of the IC regulates
the hypothesis of a contract to the benefit of a
third party and the person concluding the con-
tract is the insuring party. Since the latter has
no insurance interest, they conclude the con-
tract not to their benefit, but to the benefit of the
owner of the property. This construct, no matter
how convenient it might seem, does not solve
the problem with the insurance of the improve-
ments.

On the one hand, in the lease the tenant usu-
ally undertakes the obligation to maintain the
property in a condition suitable for the subject
of agreed activity, and to remove all damages
in the premise, therefore he bears the risk of the
occurrence of an insurance event. On the other
hand, however, in his capacity of insuring party
the tenant cannot receive the insurance amount
directly from the insurer, because the landlord
is the beneficiary. This results in the need for
secondary payments between the landlord and
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3aCTpaXxOBaHOTO MMYIIECTBO OT TPeTO AuIle,
KOeTO He e OTOPU3MPaAHO 3a U3BBPIIBAHETO Ha
TaKoBa IIpaBHO JelicTBue. Karo caeactsue ot
TOBa Ce sIBsBa U IpeABlAeHATa B al. 2 Ha 4A.
201 Bmcsaa HeAEVICTBUTEAHOCT Ha AOTOBOPa,
XapakTepHa MMeHHO 3a CAeAKM, CKAIoueH!u Oe3
IpeAcTaB/TeAHa BAACT.

Koncucrenrnocrra Ha ta3m te3a, obaue, ce mo-
CTaBs MO/ CbMHEeHMe OT IpPeABUAEHOTO B 3aKO-
HOBI: TEKCT CKAIOYBaHe Ha AOTOBOpa OT Tpe-
TOTO Aune ,0T cBoe uMme”. Tasu KOHCTpyKIus
HaBeXX4a KbM KOCBEHOTO IIpeACTaBUTeACTBO,
P KOETO ce AeICTBa OT CBOe MMe (HO 3a UyK-
Aa CMeTKa), 1 HI OTJaJledaBa OT IIpaBHaTa ChIII-
HOCT Ha ITbAHOMOIINETO (AeJICTBMe OT 4y>KAO
uMe I 3a 9y>KJAa CMeTKa).

OueBnAHO, 3aKOHBT M3MCKBA AOTOBOPBT Ja
Obae CKAIOYEH OT AAAE€HO AUIIe He KaTO MHUM
IpeAcTaBiTe] Ha COOCTBEHMKA Ha MMYIEeCTBO-
TO, a HaIIpaBoO OT MeTO Ha TPeTOTO AmIie, KOoe-
TO CTaBa U AUYHO 3aABAKEHO 3a 3alllalllaHe Ha
3acTpaxopaTeaHaTa npemusa. Ho ako Tperoro
AUIle AeJCTBa KaTO KOCBeH IpejcTaBuTed, TO
AOTOBOPBT He OM MOTI'bA Ja Cce pasraexja KaTo
HeJelCTBUTeAeH, KOeTO BAM3a B IIpOTHBOpeurie
¢ pasnopeaOara Ha ua. 201, aa.2.

C oraea Ha u30srBaHeTO Ha ,,OMarbOCAHUSI
KpBI” KOCBEHO-NIIPSKO IIpeACTaBUTeACTBO, Ou
MOIJ0 Ja ce pa3cbXJaBa U B IIOCOKaTa, ye 4.
201 K3 ypesxaa xumoreszaTa Ha AOTOBOp B IOA-
3a Ha TpeTo Aulle, a CKAIOYBAIIMAT AOTOBOpaA €
3acTpaxoBail. TbiI KaTO TON HsIMa 3acTpaxo-
BaTeJeH MHTepec, CKAIOYBa 40roBOpa He B CBOs
1104133, a B 110432 Ha COOCTBEHMKAa Ha 3acTpaxo-
BaHOTO MMYyIIecTBo. Ta3y KOHCTPYKIMsA, KOA-
KOTO U yAOOHa Ja mM3raexkja, obade, He jaBa
paspeleHne Ha IIpo01eMa ChC 3aCTpaxOBaHETO
Ha 1o400peHusATa.

Ot eaHa cTpaHa, HaeMaTeAAT OOMKHOBEHO IIO-
eMa JAOTOBOPHO 3adbAXXKeHIe Ja IoAAbp>Ka
o0eKTa CU TOJeH 3a yTOBOpeHMUs IIpejMeT Ha
AEVIHOCT U Aa OTCTpaHsABa BCUUYKM IIOBPeAV B
IIOMeIlleHNeTO, U ChbOTBeTHO IOHAacsA pIUCKa OT
HaCTbIIBaHETO Ha 3acTpaxoBaTeAHOTO CHOU-
tne. OT Apyra cTpaHa, obaye, B KaueCTBOTO CU
Ha 3acTpaxoBalll, HaeMaTeAsIT He MOXKe Ja I10-
Ay4mn AMPEeKTHO 3acTpaxoBaTeAHaTa cyMa OT
3acTpaxoBaTeas, 3alloTO OeHepUITMEHT e Ha-
eMogaTeaaT. Tosa mopaxkaa HeoOXOAMMOCTTa
OT BTOPMYHU paslJalllaHUsI MeXAy HaeMarea
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the tenant, accompanied by a drawing up of a
corresponding contract.

Even from a purely theoretical point of view,
the construct insuring party (tenant) - insurer -
insured party (landlord), being a classical con-
tract to the benefit of a third party, would not
fit without difficulty in the pending invalidity
of the contract, envisaged in the text of Article
201 of the IC. A contract to the benefit of a third
party is not invalid, whereas the approval or
consent of this third party are not required con-
ditions, under which the contract could lead to
action.

With a view to the above, the hypothesis that
is most correct from a theoretical and practical
point of view is the hypothesis that Article 201
of the IC could be interpreted in the direction of
conclusion of an insurance contract on another
person’s property to the benefit of a third party.
On the one hand, this would justify the pend-
ing nature of the contract and the need for the
approval by the owner of the property, since
the insurance interest of the person concluding
the contract is not immediately evident to the
insurer (as a result of the fact that this insurance
interest in not in the plane of the ownership, but
in the plane of the rental relationship with the
inseparably included in it elements of a contract
for production and the shifting of the risk of
damages to the improvements “to the benefit”
of the tenant as a user of the premise). Such a
confirmation would be necessary even only
with a view to avoiding insurance fraud.

At the same time the tenant, who develops at
their own expense the specific improvements, is
responsible for maintaining them and bears the
risk of their loss, definitely has a legally justified
interest in the conclusion of the insurance con-
tract for the property which, by the virtue of ac-
cession, has become property of their landlord.
The required agreement of the tenant could be
given a priori, already as part of the lease, and
at a later stage, even after the occurrence of the
insurance event (but only if the premiums have
been regularly paid in accordance with the pro-
vision of Article 201, paragraph 3 of the IC).

An effect, analogous to the one described above,
could arise in the event where the insurance is
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1 HaeMoJaTtea CbC CbOTBETHOTO MM JOTOBOPHO
opopMsiHe.

Jopu 1 OT 4UCTO TeopeTUYHa IJeJHa TOYKa,
KOHCTPYKIMsATaA 3acTpaxoBall (HaemaTea) — 3a-
CTpaxoBaTeA-3acTpaxoBaH (HaemoJarteal), Ou-
AeVIKM KAacudecKy AOTOBOP B I1013a Ha TPeTo
Anile, TpyAHO O1 ce ChBMeCTIAA C IIpeJBlUeHa-
Ta B Tekcta Ha 4ya. 201 K3 Bucsma »eaencrsu-
TeAHOCT Ha A0rosopa. /OroBopsT B 10432 Ha
TpeTo Aulle He e HeAelICTBUTeAeH, KaTo 0400pe-
HIETO AV ChIAacueTo Ha TPeTOTO AUIle He ca
yCAOBUA, 3a 4a MOKe TO3M AOTOBOP Aa IIOPOAU
AeVicTBUe.

C oraeg Ha ropemsAo0>KeHOTO, KaTO Haii-IIpa-
BIIAHa OT TeOpeTMYHa U paKTU4IHa I1ejHa TO4-
Ka m3raeskaa resara, de ua. 201 K3 6 morsa aa
ce ThAKyBa B IIOCOKa Ha CKAIOUBaHe Ha 3acTpa-
XOBaTe/A€eH AOTOBOP BBPXY U4y>KA0 MMYIIIeCTBO B
1oasa Ha TpetoTo aute. OT egHa cTpaHa, TOBa
Ou orpaBgaao BUCAITHOCTTa Ha AOTOBOpa M He-
00X0AMMOCTTa OT 0400peHNe Ha COOCTBEHMKa
Ha MYIIIeCTBOTO, ThI1 KaTO 3acTpaxoBaTeAHMAT
JMHTepeC Ha CKAIOYBaIlNs AOTOBOpa He e Herlo-
CpeACTBeHO BUAVM 3a 3acTpaxosareas (IIopaau
00CTOSITEACTBOTO, Ue AeXU He Ha IIA0CKOCTTa
Ha IIPaBOOTHOIIIEHNETO Ha COOCTBEHOCT, a Ha
IIA0CKOCTTa Ha HAaeMHOTO ITPaBOOTHOIIIEHNE C
HepasAeAHO BIIAe€TEeHUTe B HEro eAeMeHTU OT
AOTOBOP 3a M3pabOTKa U pa3MecTBaHeTO Ha Pu-
CKa OT yBpeXXaaHe Ha ITogo0peHusTa B ,11043a”
Ha HaeMarTeAs KaTo I1043BaTea Ha IIOMellleHIe-
T0). EAHO TakoBa IOTBBbp>KAeHMe Ou OMA0 He-
00XOAMIMOCT 4OPU U CaMoO C OrdeJ Ha U30srBa-
HeTO Ha 3acTpaxoBaTeAH! U3MaMI.
CopIreBpeMeHHO, HaeMaTeAAdT, KOMTO u3rpaxaa
Ha CBOU Pa3HOCKU KOHKpPeTHUTEe I10A00peHus,
HOCH OTTOBOPHOCTTA Ja T IIOAABP>Ka U pUCKa
OT NOTMBaHETO MM, OIpeJeleHO MMa IIpaBHO
OIlpaBjaH MHTepecC Ja CKAIOYU 3acTpaxoBaTel-
HIS AOTOBOP BBPXY MMYIIIECTBOTO, KOETO IIO
ciuAaTa Ha IpHpallleHNeTo e CTaHalo COOCTBe-
HOCT Ha HerosusI Haemodzarea. VIauckyemoTo ce
cpriacue Ha HaeMogareast OM MOrao ga Obae
AaJeHo amlpuopu, olle B caMusl HaeMeH AOTo-
BOP, KaKTO U MO-KbCHO, BKAIOUUTEAHO AOPU U
caes cObABaHETO Ha 3acTpaxoBaTeAHOTO CHOU-
THe (HO caMO aKO IpeMumuTe ca OmAU IJala-
HI peJOBHO CbhIAacHO pasrnopedara Ha u4a. 201,
aa.3 K3).

AHaj0TMYeH Ha OIMCaHMS IIO-Tope eeKkT Ou
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obtained in the name of the landlord, however,
the tenant is the one specified in the contract
as the beneficiary and pays the insurance pre-
mium. This, however, would be an even more
artificial (although possible) construct aiming at
overcoming the initial problem of the existence
of insurance interest (assuming that the ten-
ant does not have such interest). This problem,
however, in the light of the stated conception
of its grounds to be found in the lease contract,
should not be a problem faced by the parties to

the insurance contract.

LITIGATION

FORECLOSURE OF A
STAKE IN A COMMERCIAL
COMPANY

JULY - SEPTEMBER

MOI'bA Aa Ce MOAYYM M IIPY CKAIOYBaHe Ha 3a-
CTpaxoBKaTa OT IMeTO Ha HaeMogaTeas, KaTo B
AOTOBOpa Ce ITOCOYM HaeMaTeAsT KaTo I0A3Ba-
ITIJO Ce AuIle, KaTO MOCAeAHMSAT ChIlleBpeMeHHO
3ariaalia 3acTpaxoBaTeAHaTa IIpeMitsl, HO TOBa
Ou OMaA0 egHa IIO-U3KyCTBeHa (Makap U Bb3-
MO>KHa) KOHCTPYKLM:, lieAsdlna IIpeojoAsBa-
HeTO Ha M3HavyaAHUsA IIpo0AeM ¢ HaAM91eTo Ha
3acTpaxoBaTeleH MHTepec (aKo ce mpueme, de
TaKbB AUIICBA Y HaeMareAs), KOMTO IpobaeM
obOaye B CBeTAMHAaTa Ha M3Pa3eHOTO CXBalllaHe
3a HETOBOTO OCHOBaHIe B JOTOBOpa 3a HaeM He
011 caeaBaao Aa CTOU IIpeJ, CTpaHUTe I10 3acTpa-
XOBaTeAHMs AOTOBOP.

MNMPOLIECYAJIHO

INPYHYAUTEAHO
MN3ITbAHEHUE BBPXY AS1A OT
TBPTOBCKO APYXKXECTBO

Roman Stoyanov

Poman Cmosnos

It is an underlying principle of law that the en-
tire property of a debtor serves as collateral for
the debt. Regrettably, in quite a few cases in le-
gal practice, creditors acting in good faith can-
not obtain satisfaction of their claims because
the debtor has no property or any other assets
of substance (e.g. a motor vehicle) registered
in their name. Such assets are, more often than
not, registered as property of various commer-
cial entities. In such cases, foreclosure of an eq-
uity share of a company, although not a particu-
larly popular measure since its introduction in
Bulgarian law back in 2002, nonetheless offers
an additional possibility for a creditor to collect
their receivables in cases where a ‘broke’ debtor
has stakes in commercial companies.

Foreclosure of a stake in a commercial company
can be invoked by a creditor with the help of
a bailiff. Obtaining relevant information about
possible stakes any given debtor may have in
commercial companies has become a lot easier
since January 2008, when the Commercial Reg-
ister was made accessible online and a a check-
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OcHoBeH IIpaBeH IPUHILINUII €, Ye IAA10TO UMY-
IIIeCTBO Ha AABXKHMKA CAYKM 3a oOeslledaBaHe
Ha HETOBUTE 3aAbAXKEHN:. 3a ChXXaleHle He ca
peaKkm caydanuTe B IpaKTMKaTa, IIpU KOUTO A0-
OpOCHBECTHUAT KPeAUTOP He MOXKe Ja YAOBAeT-
BOPU B3eMaHMsATa CI, ThI1 KaTO HETOBUAT AABXK-
HIIK He IIpUTe’KaBa percTpypaHy Ha CBOe 1Me
HEABVDKVMMU MMOTHU MAY 3HAYMMO ABVXKIIMO
ymyecTtBo (Harp. MIIC). Taknsa nmyiecrsa
4ecTo ce perucrpupar Kato coOCTeHOCT Ha pas-
AVYHU TBPIOBCKU Apy>KecTBa. B Te3u cayuyaii,
Makap U He O0COO€HO IIOIyAsIpeH CIIOcoO oire
OT BbBEKJAHETO CM B 3aKOHOAATeACTBOTO Ipe3
Hoemspu 2002 r. 40 MOMeHTa, IPUHYAUTEAHO-
TO M3I'bAHEHUE BbPXY APY>KeCTBeH 454 B Tbp-
TOBCKO ApPY>KecTBO Bce IIaK IpeJocTaBs eJHa
AOITb/HUTEAHa BB3MOXKHOCT 3a ChOMpaHe Ha
B3e€MaHMIATa, KOraro ,,0e3uMoTHUS” AABXKHUK
ydacTsa B TBPTOBCKM APy KeCTBa.

Manbanennero cpemyy Apy>KeCTBeHU As10-
Be B THPIOBCKO APY>KeCTBO KpeAUTOPBT MOXKe
Aa yIpakHU CbC CbAEVICTBUETO Ha CbAeOHMs
usrbaHuTea. HabGassHeTto Ha wuHPOpManms
3a ydacTusTa Ha JajeH AABXKHUK B ThPIOBCKU
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up now requires only a couple of minutes.

The procedure of foreclosure itself gets under-
way through issuing a notice of distraint which
is sent by the bailiff, at the creditor’s request, to
the Commercial Register of the National Reg-
istration Agency. The law governing the op-
erations of the register contains special provi-
sions regarding the procedure of recordation of
such notices. Thus, for instance, the Ordinance
on Keeping and Storage of, and Access to, the
Commercial Register explicitly stipulates that
upon recordation of a notice of distraint the
name of the creditor, the amount of the secured
receivable (incl. principal and interest) and the
exact number of company shares subject to the
distraint must be specified as well. Thus, all cir-
cumstances relevant to the distraint become ac-
cessible to the public on the register’s website
and have as the least consequence, a negative
impact on the debtor’s good standing.

The distraint order takes effect upon entry of
the distraint notice in the Commercial Register.
Mainly, the debtor is being stripped of the right
to dispose of the shares subject to distraint. Fol-
lowing entry of the distraint notice, the agen-
cy notifies the commercial company subject to
the distraint, which in itself serves not just as
an incentive for the debtor to pay up, but also
as a motivation for the company itself and the
remaining partners in it to repay the creditor
in due course the corresponding stake of the
company belonging to the indebted partner. In
addition, there arises a significant legal interest,
under pain of the company being wound up,
for the scores between the indebted partner, the
other partners and the company to be settled as
a precondition for satisfying the creditor. Fail-
ure to do so would lead to the dissolution of the
company by a court decision.

Such winding-up, however, does not take place
automatically in case of default, but should be
enacted through an order of the district court
according to registered address of the company.
A motion to dissolve a company can be filed by
the creditor, having been empowered to that ef-
fect by the bailiff, if within six months (in case
where the debtor is an unlimited liability part-
ner) or respectively three months (the debtor
being a limited liability partner) following en-
try of the distraint notice into the Register, the
debt in question remains uncollected. Although
the collection procedure prescribes that a law-
suit be brought against the debtor’s company,
seeking their dissolution, judicial practice so
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Apy>KecTBa e 3HaUITeAHO YAeCHEHO cAe/ Mecer]
sayapu 2008 1., korato THProBCKUAT PerucTbp
CTaHa U340 AOCTbIIeH OHAANH, U IIPOBePKU B
Hero MoraT Ja ce M3BbpIIBaT IIPaKTUIeCcK! 3a
MUHYTH.

CamaTta mpoleaypa IO WM3IIbAHEHUE BBPXY
ApY>KeCcTBeH As4 3alodba C M3IIpalllaHe Ha 3a-
IIOPHO CBHOOIIEeHNe OT ChAeOHMS UBITbAHUTEA,
1o Moaba Ha Kpeaurtopa, 40 Thprosckus pe-
TUCTBP NpU ATeHIMsTa 110 BIIMCBaHUATA. 3aKo-
HOJaTeACTBOTO, peryAmnpanio AeiiHOCTTa Ha pe-
TUCTBpa, ChbabprKa ClellalHa ypedda 3a peja
3a BIICBaHe Ha IT0A00HM 3anopu. Taka Hampu-
Mep, Hapeabata 3a BoAeHe, ChbxpaHeHMe U 40C-
TBII A0 TBPTOBCKIMS PerucThbp U3PUIHO ypeKaa
IIpy BIIMCBaHe Ha 3aropa Ja ce II0COYBa MMe-
TO Ha KpeAUTOpa, pasMepbT Ha 00e311e4eHOTO
B3eMaHe (B TOBa IJAaBHMUIIA U AMXBU) U TOIHU-
ST OpOI1 APY>KeCTBeHM As110Be, BbPXYy KOUTO ce
HaJara 3anopsT. I1o To3u HauMH peaeBaHTHU-
Te 0OCTOsATEACTBA IO 3aropa CTaBaT MyOANMIHO
AOCTBIIHM 3a BCUYKM ANIla Ha yeOcTpaHHIIaTa
Ha perucrbpa M AOpM KaTo Hail-MajKa I10cAe-
AUIia Bce MaK BAMAAT He0AaronpusITHO Ha UMMU-
A’Ka Ha AABXKHUKA.

CBIIMHCKOTO AeiICTBUE Ha 3allopa Bb3HMKBa
cAes BINCBaHETO B TBProBCKIS PETUCTBP U ce
13pa3saBa OCHOBHO B AMIIIaBaHETO Ha AAbXKHIKA
OT BBb3MOXKHOCT Ja ce pasIlopexXkJa ChbC 3allo-
pupanute asaose. Caes BIMCBAaHETO Ha 3arlo-
pa areHIMsATa CBIIO TaKa yBeJOMsBa M CaMoO-
TO TBPIOBCKO APY>KeCTBO 3a BIIMCAHM:I 3ariop,
KOeTO caMo II0 ceDe cM cbhb3AaBa OCBeH CTUMYA
3a AABXKHMKA Ja I1AaTy, CBINO M CTUMYA 3a
APY>XKeCTBOTO I OCTaHaAUTe ChAPYXKHUIIM 3a
CBOEBpeMeHHO M3IlJalllaHe Ha KpejuTopa Ha
IpuIiajaiiara ce Ha CbApPy>KHHUKA - AABXKHUK
JacT OT uMyIiectsotro. Hapes c ToBa, Bb3HIKBa
cep1oO3eH IpaBeH MHTepec, 1104 CTpax OT IIpe-
KpaTsBaHe Ha APY>KeCTBOTO, Aa Ce YpeaAT OT-
HOIIIeHNATa MeXAY CbAPYKHUKA - AABXKHUK,
APY>KeCTBOTO M OCTaHaAUTe ChbAPY>KHUIIN C I1eA
yAOBAeTBOpsIBaHe Ha KpeAuTopa. B mportusen
cAy4ail Apy>KecTBOTO pUCKyBa Aa Obae IpeKpa-
TEHO C pellleHle Ha CbAa.

CamoTo mnpekpatsiBaHe oOaye He HacCThIIBa aB-
TOMaTU4YHO IIpM HellJalllaHe, a caejBa Ja ce
IIOCTAaHOBU OT OKPBXKHUS CbhJ 110 CeaaAuIeTo
Ha apy>KectBoTo. VIck 3a mpexparsiBaHe MOXKe
Aa TIpeAsiBU KpeAUTOPDT, CAel OBAacCTsBaHe OT
CbAeOHMS U3ITbAHNUTEA, aKO B CPOK OT IIIeCT Me-
certa (KOraTo AABXKHUKBT € HEOIPaHMYEHO OT-
TOBOpPEH CbAPY>KHUK), CbOTBETHO TpU Mecella
(Kkorato 4ABXKHUKBT € OTpaHMYeHO OTTOBOPEeH),
cAe/ BIICBaHe Ha 3allopa, B3eMaHeTO MPOAbA-
KaBa ga Obge HechOpaHO. Briipekn, ye mpoise-
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far shows that the relevant legal proceedings
are considerably simplified, whereby the court
only verifies the technical admissibility of the
motion, thus leaving the burden of proof with
the company, which is then expected to put
forward arguments invalidating the creditor’s
claims that the debt is indeed callable, e.g. by
proving that the debt has already been repaid,
or that the debtor is no longer a partner in the
company, thus making the foreclosure of a com-
pany stake legally unsupportable, etc.

Of practical interest here would be the manner
of determining the value of the equity owned
by the indebted partner upon foreclosure. In a
scenario where the company is wound up by
the court and made subject to liquidation pro-
ceedings, obviously the value of the debtor’s
stake would equal its liquidation value, i.e. the
residual value of the debtor’s stake after all of
the company’s debts have been settled. In a sce-
nario where the company voluntarily repays
the debt of its partner, however, the basis for
determining the debtor’s stake value would be
the equity value of the company according to
the latest drawn up balance sheet, in our opin-
ion, towards the end of the month immediately
preceding the month of repayment. Since for
the purpose of valuation in such a scenario the
law refers to the provision regarding the volun-
tary termination by a partner of their partner-
ship in a company, it would logically follow
from there that the relevant date of said balance
sheet should be the end of the month preceding
the termination of such partnership. Legal logic
and fairness, however, dictate that the relevant
equity value in case of a voluntary settlement of
a partner’s debt by the company would be the
value of said partner’s equity according to the
balance sheet for the end of the month preced-
ing such settlement.

Although foreclosure of a company share as a
means of forcible collection of receivables is not
particularly favored, when practiced separately
or in combination with other suitable methods
like distraints on property, bank accounts, re-
ceivables etc., it would secure to a higher extent
the creditor’s interest and would increase the
likelihood that the receivables would be col-
lected in their entirety. Also, it is worth noting
that this method allows for the debt to be repaid
by a third party, either the company or anoth-
er/other partner/s, whereby the chances of the
creditor collecting their debt are increased even
further.
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Aypara 110 chOupaHe Ha B3eMaHeTO HaJara Aa
ce BOAM AeA0 3a IIpeKpaTsBaHe Ha APY>KecTBOTO,
cbaebHaTa IIpakTuKa 40O MOMEHTa co4y, Je ce
Kacae 3a 3Ha4MTeAHO 001eKJyeHO IMPOM3BOACTBO,
B KOETO ChABT ITPOBEpPsIBa CaMO OCHOBATeAHOCT-
Ta Ha MICKaHeTo oT (popMaaHa CTpaHa, KaTo B Te-
KeCT Ha APY>KeCTBOTO € Ja AOKaXKe pa3ANdHNUTe
OCHOBaHM:, KOUTO OuXxa MOTAM Ja ODOCHOBAT
HeAbAKMMOCT Ha B3eMaHeTO, KaToO HaIrpumep,
Je peye e OMA0 IAaTeHO, Ye AABXKHUKDT e IIpe-
KpaTlA Bede YAeHCTBOTO CM B APY>KeCTBOTO, KO-
€TO IIpaBU U3II'bAHEHMETO BBPXY AsA HeoOoc-
HOBAHO M IIp.

VHTepec OT mpakTUyecka cTpaHa IIpeAcTaBAsBa
BBIIPOCHT 3a HaulHa Ha OIlpejeAsHe Ha CTOM-
HOCTTa Ha JeJa Ha CbAPY>KHUKA-AABXKHUK IIPU
IIPUHYAUTEAHOTO U3IbAHeHMe. B xmmoresara
Ha IpeKkpaTsBaHe Ha APY>KeCTBOTO OT ChJa U
00sBsABaHe B AMKBUAAINS, OY€BUAHO CTOMHOCT-
Ta Ha JeAa Ou Omaa HeropaTa AMKBUAAITMOHHA
CTOJTHOCT, T.e. CbOTBeTHaTa IIpMIlajaliia ce yacT
Ha ChApPY>KHMKa CAe/ ypeXkJaHe Ha BCUUKM 3a-
ABAKeHNsT Ha apyxectsoto. Ilpm a06posoa-
HOTO TJaljaHe Ha AbATa Ha ChAPY>KHHUKa OT
CTpaHa Ha ApY>KeCcTBOTO oDaue, Oasa 3a oIpe-
AeaAsHe 1ie ObJe CTOMHOCTTa Ha Aela CIIOpe/
IocAeAHMs C4eTOBOAeH DalaHC Ha APY>KeCTBO-
TO, U3TOTBEH, CIIOpe/ Hac, KbM Kpasi Ha Mece-
11a Ipeau usrnaamia"ero. Toit KaTo 3a ompeje-
AsIHe Ha CTOVMHOCTTa B Ta3) XUIIOTe3a 3aKOHBT
Ipenpaiia KbM ypedbaTa 3a A00pPOBOAHOTO
IpeKkparsBaHe Ha YAEeHCTBO B APY>KeCTBOTO OT
CbAPY>KHUK, AOTMYHO Ce COYM, Ye peleBaHTHa
AaTa Ha CYETOBOAHMS OTYeT CAeABa Aa e KpasT
Ha MeceIla ITpeAy IpeKpaTsBaHe Ha YAeHCTBOTO.
IIpaBHO 0OOCHOBaHO ODaue e, c Orae/ Ha IpaB-
HaTa A0TMKa U CIIpaBeAAUBOCTTa, 3a MepoJaBHa
AaTa Inpu A400pOBOAHO U3I'bAHEHNE Ha AbATa
Ha CbAPYKHUK OT CTpaHa Ha APY>KeCTBOTO, Aa
ce cymMTa CTOMHOCTTA Ha JeAa I10 OadaHca KbM
Kpasi Ha Mecella IIpeAy I1AaljaHeTo.

Borpexn, ye mIpuMHYAUTEAHOTO WU3ITbAHEHVe
BBbPXY APY>KeCTBeH Af4 KaTo crocod 3a chOm-
paHe Ha B3eMaHMATa He € M3MeXJAy Hali-TIo-
Iy ASIPHUTE CIIOCOOM, HErOBOTO yIpa’KHsBaHe
CaMOCTOATeAHO UAU C APYTU HOAXOASAIIN CIIO-
coOM — 3amopu BBPXy MMOTHU, ODAHKOBU CMETKH,
B3eMaHM: I IIp., 01 00e3I1eu110 MHTepecuTe Ha
KpeAuTopa B ITO-TOAsSMa CTeIreH U OU IOBNINN-
A0 BEpPOSITHOCTTA 3a ChOMpaHe Ha B3eMaHUsATa
B 11110cT. Hapea ¢ ToBa, Bce mak He OuBa Ja ce
npeHeOpersa 1 0OCTOATEACTBOTO, Ye TO3M CIIO-
co0 ocurypsia IpeAoCTaBKy 3a U3ILAalllaHe Ha
ABATa OT TPETO AUIIe — APY>KeCTBOTO UAY APYTU
CBAPYKHUITN — KOETO AOIIBbAHMUTEAHO yBeAuda-
Ba IlIaHCOBeTe 3a ChOMpaHe.
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CUSTOMS AND EXCISE

BANDS?

WHO SHOULD COVER THE
PRINTING COST OF EXCISE
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MWTHUYECKO U AKLM3HO

KOVI CAEABA AA 3AI/AIIIA
IIEHATA 3A OTIIEYATBAHE
HA BAHAEPO/V 3A AKIIVI3HI
CTOKMU ?

Lachezar Raichev

JIvuesap Paiiues

Pursuant to the relevant provisions of the Ex-
cise Duties and Tax Warehouses Act (EDTWA),
tobacco products and bottled spirits can only
be marketed with an excise band affixed on to
their consumer packaging. Currently the print-
ing costs of such excise bands are covered by
the entity ordering those. Under the Rules and
Regulations on the Implementation of EDTWA,
a proof of payment of the excise bands’ cost
to the bank account of the Ministry of Finance
must be enclosed with the order. The price of
excise bands is determined by an order of the
Minister of Finance and is periodically updat-
ed. Companies producing or importing excise
goods are liable to substantial annual costs to
cover the printing of excise bands they order
for the tens of millions of individual consumer
packages. These costs are factored in the shelf
price of the relevant excise product and are ulti-
mately borne by the consumer.

Some EU member states, e.g. Greece, approach
the matter differently. There the printing cost of
excise bands is covered by the excise duty col-
lected by the state. This approach makes good
economic and legal sense, prompting the ques-
tion: to what extent the relevant legal provision
in Bulgaria is the correct one, and does it strike
the right balance between the interests of excise
goods manufacturers and the national budget?
The answer to that would necessitate an analy-
sis of the sense and meaning of the very concept
of “excise band’.

According to its definition as per EDTWA Art.
4, item 7, an ‘excise band’ is a government se-
curity used as proof of payment of the excise
duty due, which is purchased from the Ministry
of Finance and cannot be made subject to sub-
sequent transactions. Such excise duty is paid
by manufacturers and importers of tobacco
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CpraacHo M3uCKBaHMSITA Ha 3aKOHA 3a aKIM3U-
Te 1 AaHbpuHUTe cKaazose (3AAC) TiIoOTHeBUTE
usjeanst U OyTUAMpPaHUTe aAKOXOAHM HaIlUT-
KM MOTraT Ja ce IIpogaBaT Ha Ila3apa caMo C
IIOCTaBeH BBPXy IIOTpeOMTeACKaTa OITaKOBKa
akimseH OaHgepoa. Ilonacrosmiem pasxoaure
3a oTreyaTBaHe Ha OaHAepoANTe ca 3a CMeT-
ka Ha 3asButeaute. Cropeg IlpaBuanuka 3a
npuaarae Ha 3A/AC, KbM 3asiBA€HMETO, C KO-
eTO ce IOpbYBaT OaHAEpOAUTe, ce Ipuaara u
rlate’keH AOKYMEHT, YAOCTOBepsiBall] 3allla-
IIaHeTO Ha TsXHATa Ce0ecTOHOCT MO CMeTKa
Ha Mmunucrepcrso Ha ¢punaHcute. llenata Ha
OaHAepoauTe ce oIpejesl CbC 3all0Bes Ha MU-
HIUCTHhpa Ha PUHAHCUTE U MEPUOANYHO Ce aK-
Tyaansupa. Pupmure NpomsBoAUTEAN U BHO-
CUTeAUM Ha TaKMBa aKIIM3HU CTOKU 3arllalar
TOAMIIIHO 3HaYMTEAHU CyMU 3a OTIlIedaTBaHeTO
Ha IIOpbYBaHMUTe OT TiAX DaHAepOAM, THI KaTo
OaHAepoAa ce IMOCTaBsl Ha BCSIKAa OT AeCeTKUTe
MIAVOHI OTAEAHU IOTPeOUTEeACKU OIaKOBKIU.
Tesu pasxoam ce xaakyamupaT B IleHaTa Ha Cb-
OTBeTHaTa aKIIM3Ha CTOKa I B KpaliHa CMeTKa ce
roeMar OT IIOTpeduTeAs.

B msaxom crpanm or EBpomerickms Cbl03, Ha-
npuMep B I'bp1iuisl, € BB3IpUET 4PYT I10AX0J, 11O
BBIIpOCca. TaM pasxoauTe 3a OTIIeyaTBaHETO Ha
OaHgepoanTe ca CMeTKa Ha I1AaTeHMUs Ha Abp-
JKaBaTa akium3. To3u moaxoa MMa CBOSITA UKO-
HOMMYeCKa I IIpaBHa AOTMKa I 4aBa OCHOBaHIIe
Aa cu 3ajajeM BBIIpOca, AOKOJAKO ChIlecTByBa-
IIJOTO 3aKOHOJATeAHOTO pelleHne B bbarapus
e IIpaBUAHO I HaANIle AU € B TOBA OTHOIIIeHNe
DasaHC MeXXAy WHTepeclTe Ha IPOU3BOANTe-
AVTe Ha aKIM3HM CTOKU U Abp>KaBHUA DI0AXKeT.
OrrosopbT 61 caeaBaao Ja HOTBPCUM Upe3
aHa/Au3 Ha CMUCHJAA U 3HAYEeHNEeTO Ha ITOHSITU-
eTo ,,0anaepoa”.

Cnopea Bp3npueroro B T.7 Ha ua. 4 ot 3AAC
ornpegeaeHne ,0aHaepoa” e AbpKaBHa IleHHa
KHUTA, JOKa3Ballla BHACSHETO Ha AbASKUMUS
aKIIn3, KOSITO ce 3aKyIyBa OT MuHUCTepCcTBOTO
Ha (puHaHCHUTe U He MOXe Aa Obae IpeAMeT Ha
ocAeABaIy cAeAKu. AKITU3BT ce 3araalia ot
IIpOM3BOANUTEANTE VI BHOCUTEANTE Ha TIOTIOHe-
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products and spirits or, alternatively, its pay-
ment is secured by a bank guarantee or cash
deposit prior to receipt of such excise bands. In
the sense of the above cited definition, once the
excise duty due has been paid in into the state
budget, or once payment of such excise duty has
been duly and properly secured, the Ministry of
Finance shall provide said excise bands to the
manufacturers or importers of excise goods as
evidence that they have fulfilled their legal obli-
gation to pay in such excise duty. Thus, by each
excise band affixed to a consumer package of
the relevant excise product, the Ministry of Fi-
nance attests that the excise duty owed for said
excise product has been paid in, i.e. that said
product has been manufactured or imported in
accordance with the law, rather than in an illicit,
contraband manner. It makes neither economic
nor legal sense to force the payer of excise duty
to also cover the cost of the proof of payment
of such excise duty, i.e. the excise band, which
is a government security. Such costs should be
covered by the party that has received in pay-
ment such excise duty and attests, by way of the
excise band, that it has indeed been paid in. In
other words, the printing cost of excise bands
should be covered by the national budget.
Excise duty revenues constitute a major part of
the budgetary inflow, amounting to almost a
billion leva per annum, considering the volume
of tobacco products and bottled spirits sold in
Bulgaria. In comparison, the cost of printing ex-
cise bands is negligible. It could and should be
borne by the state, rather than passed on to the
same companies that, by manufacturing or im-
porting excise goods, generate the above men-
tioned budgetary revenue.

During the parliamentary debate over the lat-
est amendments and supplements to EDTWA,
in force as of July 20th, 2010, the Bulgarian To-
bacco Association made a number of proposals
aiming at harmonizing the statutory framework
and administrative practice of Bulgaria in the
sphere of excise duty with those of other EU
nations. One such proposal was to amend the
notional definition of “excise band’ to the effect
that the latter is a government security obtained
free of charge, rather than purchased, from the
Ministry of Finance. Regrettably, that proposal
on the part of the tobacco industry was not ad-
opted by the legislator.
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BU M3AeAMsI M aAKOXOAHM HaIIUTKM MAW BHa-
CsIHeTO My ce oDesledyaBa ¢ OaHKOBa rapaHIIV
UAV AGTIO3UT B IIapy IIpeau IoAydaBaHeTO Ha
b6angepoaure. Cropes cMmucbla Ha TOPHOTO
oIpeJe/eHne, cle KaTo Abp>KaBHUAT OI0AKeT
e MOoAy4YlA Bede AbAKUMMUSA aKIU3 UAU I0AY-
JaBaHeTO My e OMA0 HaAAeXKHO 0Oe3IleueHo,
MuHncrepcTBoTo Ha (puHaHCUTE OU CaeABal0
Aa TpejocTaBu OaHAepOANUTe Ha IIPOU3BOAUTE-
ANUTE U BHOCUTEANTE Ha ChOTBETHATa akI[M3Ha
CTOKa KaTo A0Ka3aTeACTBO, 4e Te Ca U3IIbAHUAN
3aKOHOBOTO CM 3aAbAKeHMe 3a 3allJalllaHe Ha
aknus. Taka, c Bceku OaHAepOA, ITIOCTaBeH BbPXY
IoTpeONUTEeACKa ONIaKOBKa Ha aKIM3HaTa CTOKa,
MuHucrepcTBoTO Ha (PMHAHCHUTE YAOCTOBepsIBa,
4e AbAXKUMMAT 3a Ta3M CTOKA aKI[u3 e ILAaTeH,
T.e., Ue ChIllaTa CTOKa € Ipou3BeAeHa AU BHe-
CeHa 3aKOHOChOOpa3HO, a He IO KOHTpabaHAeH
HaunH. HsiMa nkoHOMMYecKa 1 IpaBHa AOIMKa,
pasxogurte 3a OTIIeYaTBaHe Ha A0OKa3aTeACTBO-
TO 3a I1AaTeH akKIM3, KaKBOTO JA0Ka3aTeACTBO
BCBIIHOCT e DaHAepOADBT, KaTO Abp>KaBHa IIeH-
Ha KHUTra, 4a ObAaT 3andalialiu OT TO3U, KOWTO
naama camus akius. Tesn pazxoau O6u caeapa-
10 ga ObJaT 3a CMeTKa Ha TO3M, KOMTO € IOAY-
YA akiusa 1 ype3 OaHAepoaa YAOCTOBepsiBa
BHACsIHETO My, T.e. pa3XxoAuTe 3a OTIIedaTBaHeTO
Ha DaHAepoauTe caeasa Aa ObAaT 3a CMeTKa Ha
ABP>KaBHIL OIOAKeET.

IIpuxoaure ot akums npeAcraBAsBaT OCHOBHa
JacT OT IpuUXoAuTe B OIOAKeTa U Bb3AM3aT Ha
IIOYTM MUAUAP/ AeBa TOAMIITHO, KaTO ce MMa
npeABlA MaIlaObT Ha IIa3apa caMO Ha TIOTIO-
HeBUTe M3AeANs U OyTMAMpaHUTe aAKOXOAHU
HanuTKy B bbarapus. B cpaBHeHne c Te3u mpu-
X0AU, pa3XoANUTe 3a OTIedaTBaHETO Ha OaHAe-
poAauTe ca mpeHeOpPeXXMMO HIUCKI U Abp>KaBa-
Ta MOXe 1 OM caeaBado Aa I'M IIOeMe 3a CBOsI
CMeTKa, BMeCTO Ja I'l IPeXBbpAsi Ha QUPMITE,
KOUTO - IPOU3BEXKAAVIKI AV BHACAKIU B CTpa-
HaTa aKI[M3HU CTOKU - OCUTYpsIBaT ChILNTe Te3!
IIPUXOAU B Abp>KaBHIS DI04 KeT.

ITo Bpeme Ha oOcbxganusTa B Hapoano cnopa-
HIe Ha ITOCAeAHUTE M3MEHEeHMs U AOITbAHEeHN S
B 3AAC, Baesan cuaa ot 20.07.2010, ot cTrpaHa
Ha bbarapckara aconmanms Ha TIOTIOHeBaTa
MHAYCTpus Osixa HallpaBeHN peauliia IIpejao-
JKeHIs B IIOCOKa XapMOHM3MpaHe Ha HOpMa-
THUBHaTa ypegba U aAMUHNICTpaTHBHATa IIpakK-
THUKa Ha bparapus B obaacTTa Ha akIU3UTe C
Te3! Ha APyIUTe cTpaHM OT EBporenickus chioa.
Cpea 1:ax Oe U npeaa0XXKeHneTo, olpejeaeHu-
eTO Ha IOHATUEeTO ,0aHAepoa” aAa ce U3MeHU B
CMIICDBA, Ye CBHIIUAT e Abp>KaBHa IleHHa KHMUIA,
KOsTO Cce IIpejocTaBsl, a He ce 3aKyIlyBa oT Mu-
HIUCTEPCTBOTO Ha (uHaHcuTe. 3a CbXKajleHue
TOBa IpeaAo>KeHUe Ha OpaHIIOBNs OMU3HeC He
OeIlle B3IIPUETO OT 3aKOHOAATeA.
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1. The Amendment and Supplement Act to the
Commercial Register Act entering into force
on 01.01.2012 was promulgated in SG No.
34/29.04.2011. The amendments to the Act ex-
plicitly stipulate the principles of commercial
registration, keeping, maintaining and access to
the commercial register. The amendments also
regulate the free and unhindered access to data
subject to disclosure by law and the registered
access to the merchant file upon submission of
an application and an identification document
or upon identification via an electronic signa-
ture or a digital certificate. An additional stimu-
lus to electronic submission of applications is
envisaged by reducing fees from 75 to 50 per
cent. The Act explicitly stipulates the procura-
tor’s right to represent the merchant before the
commercial register, as well as the opportunity
to eliminate mistakes and omissions in the doc-
uments and registration applications within a
certain timeframe before their rejection.

The Final Provisions of the Amendment and
Supplement Act to the Commercial Register
Act, effective within three days as from their
promulgation in SG No. 34, have introduced
changes in the Commerce Act. The amend-
ments stipulate the merchant’s right to bring an
action to determine a mala fide application for
or usage of a trade name, to cease a mala fide
usage of a trade name and to claim damages in
the case of an identical or similar trade name
to a previously registered one. The changes fur-
ther envision that the amount of the capital of a
limited liability company, where such a compa-
ny has been set up with capital higher than the
minimally due one, shall be paid in full within
a maximum term of two years. The prohibition
to register limitations in the commercial register
on the representative power of the members of
the managing bodies of joint stock companies is
explicitly regulated.

2. The Amendment and Supplement Act to
the Labour Code was promulgated in SG No.
33/26.04.2011. It regulates working at home or
at other premises chosen by the worker and em-

1. C AB, 6p. 34 ot 29.04.2011 r. Gemte mpuet 3a-
KOH 3a M3MeHeHNe U 40II'bAHeHNe Ha 3aKoHa 3a
TBPTOBCKIs perucTbp. C M3MEeHEeHNeTO B 3aKOHa
U3PUYHO Ce ypeXK4aT HPUHLIMIINTE Ha ThpPIroB-
CKaTa perucrpanus, BOAEHeTO, CbXpaHsIBaHeTO
U AOCTBIIa A0 ThPTOBCKUA perucTsp. Peraamen-
THUpa ce CBOOOAHMAT 1 Oe3IldaTeH AOCTBII AO
AanHure. ITogaexamu Ha oOsBsIBaHe 11O 3aKOH
U PerucTpupaH AOCTBII 40 A€A0TO Ha ThProse-
I1a cae/, IpeJcTaBsHe Ha M040a 1 AOKyMeHT 3a
CaMOAMYHOCT UAU CAe MAeHTU(PUKAL Ipe3
e/eKTpOHeH IOAINC UAN Ype3 INPpPOB cepTu-
¢uxkar. IlpeasngeHo e AObAHUTEAHO CTUMY-
AVpaHe Ha II0JaBaHeTO Ha 3asABAeHNs 110 eAeK-
TPOHEeH ITbT Ype3 HaMaAsBaHe Ha TaKCUTe OT 75
Ha 50 Ha cTO 3aKOHBT ypexkaa U3PUYHO IIpaBo-
TO Ha IIPOKYPUCT Ja IpeacTaBAsBa Thbproselia
IpeJ, ThPTOBCKUS PEeTUCTbP, KaKTO U Bh3MOX-
HOCTTa 3a IpeAOoCTaBsHe Ha CPOK 3a OTCTpaH:I-
BaHe Ha AOIyCHAaTM I'PelIKM ¥ HeI'bAHOTU IIO
AOKyMEHTaI/sITa U 3asBA€HISATA 3a BIIMCBaHe
IpeAu IOCTaHOBABaHe Ha OTKa3. VIamenenusTa
Ban3ar B cuaa ot 01.01.2012 1.

B Tpuanesen cpok ot oOHapoABaHeTO UM B /B,
Op. 34 ObK BAM3AT B Cuda U3MEHEHUATa, IIpuU-
€T CbhC 3aKAIOUNUTEeAHUTe pa3nopeldu Ha 3a-
KOH 3a 3MeHeHle I AOII'bAHeHe Ha 3aKOHa 3a
TBPIOBCKMS PerucTbp, C KOUTO Ce M3BbpIIBaT
rpoMeHu B TbpProBCKIst 3aKOH. Y pexKaa ce rmpa-
BOTO Ha ThPTOBLIUTE Aa HPeAsBAT MCK 3a ycTa-
HOBsIBaHe Ha HeJ00pPOCHBECTHO 3asiBsABaHe MAU
13I0A3BaHe Ha uUpMa, 3a IpeycTaHOBsIBaHe
Ha HeJ00pOChBeCTHOTO U3II0A3BaHe Ha pupMa
1 3a oOesllleTeHNe 3a BpeAM, KoraTo ¢pupma-
Ta € MACHTUYHA MAM CXOAHA C perucrpupaHa
no-pano ¢gupma. ITo-HaraTeK ce ypexxaa cpok
— He moBeye OT 2 rOAVHM, 3a AOBHACJIHE Ha Iie-
ans kanurtaa Ha OO/, xorato g4py>KecTBoTo e
y4peAeHO C KaluTaa II0-BUCOK OT MUHMMAaAHO
usuckyemus. Vspuuna ypeadba Hamupa 3abpa-
HaTa 3a OOsBsABaHe B ThPTOBCKUS PETrUCTbP Ha
orpaHMyYeHMATa B IIpeACTaBUTeAHaTa BAacT Ha
4/eHoBeTe Ha yIIpaBUTeAHNTe OpTaH! Ha aKIU-
OHEpHUTe APYy>KecTBa.

2. C AB, 6p. 33 ot 26.04.2011 1. e mpuet 3akoH
3a u3MeHeHue u gombaHenne Ha Kogexca na
TPyAa, C KOWUTO ce ypeXJa OChIIeCTBIBAHETO
Ha HagOMHa paboTa B 40Ma Ha pabDOTHUKa AU
CAYKUTeAs AN B APYTY TIOMeIIIeHIsI 110 HeroB
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ployee and different from the employer’s prem-
ises. Subject to regulation are the specifications
of the labour contract for working at home, the
employer’s obligations to secure the conditions
for working at home, the worker’s or employ-
ee’s obligations when working at home. For all
issues not regulated by it, the Act provides for
the subsidiary application of the general rules
regarding labour contracts.

3. The Amendment and Supplement Act to
the Value Added Tax Act, promulgated in SG
No. 19/8.03.2011, regulates the accountability
and direct link of liquid fuel merchants to the
tax authorities. Following the amendment, the
Act obliges any supplier or seller of liquid fu-
els operating from a trading premises, except
for suppliers or sellers of liquid fuels operating
from warehouses supervised by the tax author-
ity within the meaning of the Excise Duties and
Tax Warehouses Act, to transmit data to the
National Revenue Agency, via remote connec-
tion, giving the opportunity to determine the
amount of fuel available in storage tanks at the
premises for trading of liquid fuels.

4. The Limitation of Cash Payments Act was
promulgated in SG No. 16/22.02.2011. The Act
stipulates that payments within the territory of
the country, which are equal to or exceed the
amount of BGN 15,000, as well as payments
which are below the amount of BGN 15,000 but
are part of a whole payment under a contract,
which equals to or exceeds BGN 15,000, shall be
made only by bank transfer or through deposit-
ing the amount into a current account.

5. The Final Provisions of the Amendment and
Supplement Act to the Tax and Social Insur-
ance Procedure Code, promulgated in SG No.
14/15.02.2011, have introduced changes in the
Commerce Act according to which the limita-
tions applicable to the members of the manag-
ing bodies of joint stock companies are now also
valid for procurators, sole traders and manag-
ers of limited liability companies. Under the Act
a person may not be a procurator, sole trader or
manager of a limited liability company, if that
person has been declared bankrupt or has been
a manager or a member of a managing or super-
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1300p M3BBH pabOTHOTO MSCTO Ha paboToja-
TeAs. YpexXJaT ce 0COOeHOCTUTe Ha TPYAOBI:
AOTOBOP 3a HaJOMHa paboTa, 3aAbAXKEeHUATa Ha
paboToaarteas 3a ocurypsBsaHe Ha yCAOBUS 3a
Ha/OMHa paboTa, 3a/bAKeHsITa Ha pabDOTHMKa
UAU CAYXKUTeAs IIPU U3ITbAHEHNe Ha HajOMHa
pabota. 3akOHBT MHOpeABIDKAA CyOCHAMApPHO
IIPUAOKEH! Ha OOIIuTe IIpaBuda OTHOCHO TPY-
AOBUTE JOTOBOPMU 3a HeypeAeHUTe CAydall.

3. C obnapoasanusa B /B, 6p. 19 or 08.03.2011
I. 3aKOH 3a M3MeHeHle U AOIIbAHeHue Ha 3a-
KOHa 3a JaHbKa BbpPXy Jo0aBeHaTa CTOITHOCT ce
ype>kAa OTYeTHOCTTa U AMpPeKTHaTa Bpb3Ka Ha
TBPIOBIITE HAa TeYHN IrOpUBa C AAHBUYHUTE Op-
rann. Cae M3MeHEHIeTO 3aKOHBT IIpeBIKAa
3aAbAKeHUe AuIjaTa, M3BbPIIBAIIY AOCTaBKIU
UAV IPOAa>KOM Ha TeUHM TOpUBa OT ThPTOBCKI
00eKT, ¢ M3KAIOUeHe Ha AUIjaTa, U3BbPIIBaI
AOCTaBKI VAV IIPOAKOM Ha TE€YHM TOpyBa OT
JaHbUyeH CKAaJ II0 CMUICbJAa Ha JakoHa 3a ak-
IM3NUTe U AaHBYHUTE CKAajoBe, Ja IpejaBaT
ype3 AUCTaHIIMOHHA Bpb3Ka Ha Harmonaanara
areHUMs 3a IIPUXOAUTEe U AAHHM, KOUTO AaBaT
BB3MOKHOCT 3a OIlpejeAsiHe Ha HaAMIHUTE KO-
AMdecTBa TOpMBa B pe3epBOapuTe 3a ChXpaHe-
HIe B 00eKTUTe 3a THPrOBYS Ha TEYHU TOPUBa.

4.C AB, 6p. 16 ot 22.02.2011 1. e mpuet 3aKoH 3a
OorpaHMYaBaHe Ha IlAalljaHuATa B OpOI, KOMTO
peABI>KAa, de IlAalllaHusATa Ha TepUTOpUsTa
Ha CTpaHaTa, KOraToO ca Ha CTOMHOCT, paBHa Ha
nau Haasuinasara 15 000 aB., a CbIIIO M KOTaTO
ca Ha cronHocT 1oz, 15 000 aB., mpeacraBasBa-
IIla 4acT OT ITapM4yHa IpecTanus II0 AOTOBOP,
YIATO CTOMHOCT € paBHa Ha 1A HaABuIaBa 15
000 aB. ce M3BBpIIBAT CaMO Ype3 IIPEBOA UAU
BHACSTHE ITO ILAaTe>KHa CMeTKa.

5. Chc 3aKaI0UNTEAHNTE pa3riope01 Ha 3aKoHa
3a U3MEHeHNe U AOII'bAHeHIe Ha JaHbYHO-0OCH-
TypUTeAHMs IIpollecyaleH KOAeKC, OOHapoa-
BaH B /B, 6p. 14 ot 15.02.2011 r. e U3BbpIIEHO
n3MeHeHle B TBPrOBCKMS 3aKOH, CIIOpes Koe-
TO OrpaHMYeHN:ATa, IPUAOKUMU MO OTHOIIIe-
HIle Ha YJeHOBeTe Ha yIIpaBUTEAHNUTe OpraHN
Ha aKIIMIOHepHNTe ApY>KeCTBa, Beuye HaMupar
orpaHMYeHNs U 3a IPOKYPUCTUTE, € AHOANIHN-
Te THPTOBLM U yIIpaBUTEANTE Ha APY>KeCTBa C
orpaHmyeHa oTrropopHocT. Criopes 3akoHa He
MOXe ga ObAe IMPOKYPUCT, e4HOANYEeH ThPIo-
Bel] nau ynpasurtea Ha OO/ aune, o0sBeHO B
HeChCTOATEeAHOCT, AU AUIle, KOEeTO e O1A0 yII-
paBuTe , YAeH Ha yIIpaBUTeAeH 1AM KOHTPOAeH
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visory body of a company, which was dissolved
on grounds of bankruptcy in the course of the
two years preceding the date of the court rul-
ing on declaration of bankruptcy, where such
an insolvency has left any unsatisfied creditors.

6. An Election Code of the Republic of Bulgaria
was promulgated for the first time in SG No.
9/28.01.2011. Its purpose is to codify the rules
regarding the arrangements and procedure for
the conduct of elections, as well as the terms for
electing National Representatives, a President
and Vice President of the Republic, Members
of the European Parliament for the Republic of
Bulgaria, municipal councillors, municipality
mayors and mayoralty.

7. The Renewable Energy Sources Act was pro-
mulgated in SG No. 35/3.05.2011. The Act intro-
duces significant amendments to the investment
climate as regards investments in renewable en-
ergy resources with a view to providing clarity
when connecting new electrical capacities, en-
suring the preferential purchase price, reducing
the deadlines for the mandatory purchase and
re-arrangement of the pooling and purchasing
of RES projects that have been launched but not
yet finished.

8. The Amendment and Supplement Act to the
Commerce Act was promulgated in SG No.
101/28.12.2010. In its Transitional and Final Pro-
visions it stipulates that the deadline for the re-
registration of companies shall be extended to
31.12.2011.

9. Following the latest amendment to the Ex-
cise Duties and Tax Warehouses Act, promul-
gated in SG No. 55/20.07.2011, effective as from
01.01.2011, the possibility, upon change in the
excise rate, to market the available quantities
of tobacco products bearing old excise labels
within three months of the entry into force of
the new amount of the excise duty has been re-
voked. Another possibility has also been ruled
out - to refund the paid excise duty (Article 25a)
for tobacco products bearing old excise labels
in case they are not marketed within the three-
month grace period and are destroyed under
the supervision of customs authorities.
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OpraH Ha APY>KecTBO, IIpeKpaTeHO Iopaaul He-
CBCTOATEAHOCT IIpe3 IOCAeJAHNUTe ABe TOAVHM,
IIpeAXOXKJaly gaTaTa Ha pelIeHueTo 3a oos-
BsIBaHe Ha HEeChCTOATEAHOCTTa, aKO Ca OCTaHaAN
HEeyAO0BAEeTBOPEeH!U KpeAUTOPI.

6. C AB, op. 9 or 28.01.2011 r. 3a mbpBU IIBT €
npuet VI30open xodekc Ha Penybanka bpara-
pust. C KodeKkca ce MpaBU ONUT 3a Koguduka-
LM Ha IpaByiaTa OTHOCHO OpraHM3alusTa U
pesa 3a mpousBeKJaHe Ha M300OpU U yCAOBU-
ATa 3a U3dMpaHe Ha HapOAHM IpeACTaBUTeAl,
IIpe3MAeHT U BUIIeIIPe3NAeHT Ha pelryOAMKaTa,
yieHoBe Ha EBponerickus mapaament ot Perry-
64uka bparapus, oOIIMHCKM CHbBETHULIY, KMe-
TOBE Ha OOIIMHN 1 KMETCTBA.

7.C AB, 6p. 35 ot 03.05.2011 r. Oemre mpuet a-
KOHBT 3a €HepIsITa OT Bb30OHOBsIeMU M3TOUYHMN-
1. 3aKOHBT BHBEXKAa ChIECTBEHI M3MEHEeHs
B MHBECTUIIMOHHUS KAUMAT Ha MHBECTULIM-
T€ BbB BBH30OHOBsAEMU WM3TOUHMUITN, HaCOYEHU
KbM OCHUIypsIBaHE Ha SICHOTa IIpU IPUCBEAN-
HsJBaHETO Ha HOBU eAeKTPUYeCcK! MOIITHOCTH,
rapaHTupaHe Ha IpedepeHIadHaTa lleHa 3a
U3KyIlyBaHe, HaMaAsBaHe Ha CpPOKOBeTe 3a 3a-
ABAXKUTEAHO M3KyIlyBaHe M IpeypekKJaHe Ha
IIPUCbeAVHABAHETO U U3KYITyBaHeTO Ha 3aI1od-
HaTNTe, HO He3aBbpIlIeH! ITPOEeKTU 3a eAeKTpo-
eHeprus ot BEVL.

8. C 4B, 6p. 101 or 28.12.2010 r. Gerre mpuer
3aKkoOH 3a M3MEHeHMe U AOIbAHeHus Ha Tbp-
TOBCKISI 3aKOH, C IIPEXOAHNUTE U 3aKAI0YUTEAHN
pasnopeadu Ha KOMTO CPOKBT 3a IIpeperucrpa-
1M1 Ha ThPTOBCKUTE Apy>KecTBa Oellle MpoabAa-
>keH 20 31.12.2011 1.

9. C mocaeaHOTO M3MEHeHyMe Ha JakKoHa 3a
aKkIM3uTe M JaHBYHUTE CKAajaoBe, OOHapoOA-
BaHO ¢ /B Op. 55 or 20.07.2010 r., cauTaHo OT
01.01.2011 r., oTHagHa BB3MOXKHOCTTa IIpU IIPO-
MsIHa Ha akI/3HaTa CTaBKa, HaAMYHUTE KOAU-
4yecTBa TIOTIOHEBU U3AeAns, 00AeleH! CbC CTap
OaHaepoa a4a ObaaT peaausupaHy Ha Ia3apa B
paMKuUTe Ha TpUMecedeH CPOK OT BAU3aHETO B
C1Ja Ha HOBU: pa3Mep Ha aknusa. OcseH TOBa
OTITagHa BB3MOXKHOCTTa 3a Bb3CTaHOBsSIBaHe Ha
rAaTteHUs: aknus (44.25a) 3a TIOTIOHEBU 13Je-
A1, 00A€eTIeHN CbC cTap OaHAEepPOA B CAydail, 4ye
Te ObAaT YHUIIOXKEHU 1104 KOHTpOJa Ha MUT-
HIMYeCKITe OpraHy, ako He ObJaT peaau3upaHu
B TPMMeECeUYHIsI TpaTIICeH IIepuod,.
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QUESTIONS AND
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BBIMPOCU U

1. Is there a need for notarization of the signa-
tures of the parties to a preliminary contract?

There is no need for a certificate of acknowl-
edgement to a preliminary contract. The law
provides for a written form for the validity of
this type of contract in order to provide the par-
ties with a means to bind effectively and mu-
tually by a final contract when, due to some
reason or another, they are unable to conclude
the contract under a notarial or notary certified
form.

2. Is there a need for a special form when con-
cluding a lease agreement?

In the case of a lease agreement the law does
not provide for a validity form. However, con-
cluding the lease agreement in writing with
certificate of acknowledgment (with notarized
signatures) is essential to its opposing to third
parties when transferring the rented real estate.
The Obligations and Contracts Act stipulates
that when transferring a real estate the lease
agreement, provided that it has been entered in
the land registry, remains in force for the pur-
chaser. If it has not been entered in the land reg-
istry but bears a credible date, the lease contract
is binding upon the purchaser of the estate until
the deadline set in it but only within a year of
the transfer.

3. Are the decisions of a general meeting bind-
ing upon a partner who has not attended the
meeting?

The decisions of a general meeting are bind-
ing upon all partners. Regardless of their atten-
dance or non-attendance at the general meeting,
each of the partners is entitled to bring an action
before the competent district court and to seek
revocation of the decision of the general meet-
ing when it is in contradiction with the impera-
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1. HeoOxoamMma am e HOTapMaaHa 3aBepKa
Ha IIOoAIINCUTE Ha CTpaHUTe IIO IIpedBapu-
TeAeH A40roBoOp?

Hotrapnaanara 3aBepka Ha IOAIICHUTe Ha CTpa-
HUTe II0 IIpeJBapuTeeH AOTOBOp He e HeoO-
XoAuMa. 3aKOHBT ypeKJa InucMeHa ¢popMa 3a
AEVICTBUTEAHOCT Ha TO3U BUA AOTOBOPM, MMEH-
HO 3a Ja MpeAOoCTaBy Ha CTPaHMUTe CPeACTBO 3a
e(eKTMBHO B3alIMHO OOBbp3BaHe 3a CKAIOUBa-
HETO Ha OKOHYaTeJAeH JOTOBOp, TOraBa KOTaTo
opaau eAHa UAM Apyra IpudYnHa 3a CTpaHuTe
€ HEBb3MOKHO Ja CKAI04YaT A40roBopa B HOTapu-
a/Ha "A HOTapMaAHO 3aBe€peHa (1)0pMa.

2. Heo6xoauma am e cneniaaHa ¢popMa rpm
CKAIOYBaHe Ha 4OTOBOp 3a HaeM?

ITo oTHOIIEHMe Ha AOTrOBOpa 3a HaeM 3aKOHBT
He ImpejBirkda ¢opMa 3a AeMCTBUTEAHOCT.
CkarouBaHeTO Ha HaeMHIS AOTOBOP B IMCMeHa
¢opma c HOTapmaaHa 3aBepKa Ha ITOAICUTE
nMa obaue ChIECTBEHO 3HAYEHIE 3a HerosaTa
IIPOTUBOIIOCTaBMMOCT I10 OTHOIIIeHVe Ha TPeTu
AUIIa IIpU IIpeXBbpAsSHe Ha HaeTus HeABVDKUM
MMOT. 3aKOHBT 3a 3a4bAXKEeHUATa U J0TOBOPU-
Te IIpeABIKAa, e IIPU IpexXBbpAsgHe Ha HeABU-
>KIIM MMOT AOTOBOPBT 3a HaeM OCTaBa B Cuaa
cpsAMoO Ipuodperareas, ako e OMA BINMCaH B
MMOTHMSI peructvp. B caydair, ye g0roBopsT
He e BIIJICaH B IMOTHMS Perucrbp, HO MMa J0C-
TOBepHa JaTa, AOTOBOPHT 3a HaeM e 3aAbAXKU-
TeJeH 3a IpuodOperareas Ha MMOTa AO Ipea-
BIAEHI B HETO CPOK, HO 3a He IIoBede OT eAHa
roAMHa OT IPeXBbPASHETO.

3. OOBBp3aH aM e ChbAPYXXHUK C pellieHnsTa
Ha 00m0TO CbOpaHMe, aKo He e IIPUChCTBAaA
Ha CbOpaHneTo?

Pemrennsita Ha oOIIOTO chOpaHMe OOBBP3BAT
BCUUKM ChApyXHUIM. Hesasnucumo ot ygactu-
€TO 1AM HeydacTHeTO CU B OOILIOTO chOpaHue,
BCEKM OT CBAPYKHHUIIMTE MMa IIpaBO Ja IIpe-
AABY UCK IIpeJ KOMIIETeHTHIUs OKPBXKEH Cb/
U Aa TIOMCKa OTMsIHA Ha pellleHNeTo Ha OOIIo-
TO ChOpaHIe, KOTaTO TO IPOTHBOpeYM Ha IIO-
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tive provisions of the law or of the constituent
act, i.e. the statue of the company. In case the
partner has attended the meeting or has been
duly invited, the action shall be brought within
14 days of the date of the meeting. In all other
cases the partner can bring the action within 14
days of the day it became known to them but
no later than 3 months of the date of the general
meeting.

4. Is leave not taken within the respective year
lost?

Under the Labour Code the paid annual leave
shall be taken within the calendar year to which
it applies. Nevertheless, both the employer and
the worker or employee are entitled, in case of
significant enough reasons, to put off taking
part of this leave up to 10 working days till next
year. The paid annual leave can also be put off
till the following year, if it has not been taken
during the year to which it applies because an-
other type of leave has been taken under the
Code, such as maternity and childbirth leave,
leave for bringing up of a small child, leave due
to temporary inability to work, etc. The leave
delayed by the worker’s/employee’s or the em-
ployer’s free will should be taken by the worker/
employee within two years upon expiry of the
year to which it applied, otherwise the right to
take the leave lapses. The right to use the leave
put off due to taking another paid annual leave
also lapses upon expiry of the two-year pre-
scription as of the end of the year during which
the reason for its non-taking became irrelevant.

5. What limitations are cash payments subject
to?

Payments within the territory of the country,
which are equal to or exceed the amount of
BGN 15,000, as well as payments which are be-
low the amount of BGN 15,000 but are part of a
whole payment under a contract, which equals
to or exceeds BGN 15,000, shall be made only by
bank transfer or through depositing the amount
into a current account.
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BeANTeAHUTe pas3lopel0M Ha 3aKOHa MAM Ha
y4ypeAuTeAHns AOTOBOP, ChOTBETHO Ha yCTaBa
Ha APY>KeCTBOTO. B cayuwaii, ue cbApy KHUKDBT e
IIPUCHCTBAaA Ha ChOpaHNeTO 1AM e 611 PeJOBHA
IIOKaHeH MICKBT Ce IIpeAsBsaBa B 14-AHeBeH CpoK
OT JeHs Ha chOpaHmMeTo. B ocranaaure cayyan
CbAPY>KHUKBT MMa IIPaBO Aa IIpeAsSBU JCKa B
14-aneBeH CpOK OT y3HaBaHETO, HO He ITO-KbCHO
OT 3 Mecella OT gaTaTa Ha OOIIOTO ChOpaHue.

4. I'y0AT AU ce OTILyCKUTe, HeM3II0A3BaHM B
paMKuTe Ha CbOTBeTHaTa roguHa?

Cwraacno Kogekca Ha Tpyga NAaTeHUAT TOAU-
IIIeH OTITyCK CAeABa Ja ce TI0A3Ba B paMKIUTe Ha
KaJleHJapHaTa TOAVHa, 3a KOsATO ce oTHacs. He-
3aBICHMO OT TOBa KaKTO paboTojaTeasT, Taka
U paOOTHUKDLT MAM CAYKUTeASAT MMaT IIpaBo
Aa OTAarat I10A3BaHeTO Ha YacT OT TO3M OTITyCK
B pasmep 40 10 pabotHu gHM 3a caeABaliia ro-
AVHA TIOpaay Ba>kKHM npuanHn. [laaTeHusr ro-
AUIIIEH OTITyCK MOXKe 4a ce OTJara 3a cAeapala
roguHa M aKko TOi He e O1A I1043BaH IIpe3 ro-
AUHAaTa, 3a KOATO ce OTHACs, II0pajM I0A3BaHe
Ha ApyT Bug oTiyck 1o Kogekca kaTo oTIyck 3a
OpeMeHHOCT, pakjaHe 1 OTrAeXJaHe Ha Mad-
KO JeTe, OTIIyCK IOpaAM BpeMeHHa HepaboToc-
110cOOHOCT U T.H. OTAOXEHUAT I10 BOAATa Ha
paboTHUKa/cAyXuTeAss Man paboTojaTeas OT-
IIyCK TpsI0Ba Aa ObJe M3I10A3BaH OT pabOTHMKA/
CAY>KUTeAs B paMITe Ha ABe TOAVHM CAeJ U3THU-
JyaHeToO Ha roAMHaTa, 3a KOATO ce e OTHacsa, B
IIPOTUBEH CAyd4all IIPaBOTO Ha I10A3BAaHETO MY
ce Toracsisa 1o gasHocT. [IpasoTo Ha moassaHe
Ha OTAOXKeHUs IIopaAM II0A3BaHe Ha APYT OT-
IIyCK T1AaTeH rOAMIIeH OTIYCK ChIIO ce Ioracs-
Ba C U3TMYAHETO Ha ABETOAMIIIHA JAaBHOCT, CUM-
TaHO OT Kpas Ha ToAMHaTa, B KOSTO e OTIIagHala
IIpUYMHAaTa 3a HeM3I10A3BaHeTO My.

5. KakBu ca orpaHn4eHmsITa 3a M3BbpIIBaHe
Ha raamnjanus B Opon?

[TaramaHnsATa Ha TepUTOPHUATa Ha CTpaHaTa, KO-
raTo ca Ha CTOMHOCT, paBHa Ha MAM HajBUIIIa-
Bara 15 000 aB., a CBIIO M KOTaTO ca Ha CTOII-
HocT 1104, 15 000 aB., mpeacraBasABalia 4acT OT
IapMyHa npecranuus 10 AOTOBOP, YMATO CTOM-
HOCT e paBHa Ha uau Hagsumasa 15 000 as. ce
U3BBPIIBAT CaMO Ype3 IIPeBO/ 1AM BHACsIHe 110
ImAaTe>KHa CMeTKa.
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